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JUSTICES 


THE  SUPREME  COURT  OF  THE  STATE  OF  MONTANA, 


DURING  THE  TIMS  OF  THESE  REPORTS. 


The  Hon.  Theo.  Brantly,  Chief  Justice. 

The  Hon.  Henry  C.  Smith,  "^ 

K.  Associate  Justices. 
The  Hon.  William  L.  Hollow  ay,  J 


Officers  of  the  Court: 
[Albert  J.  Galen,  Attorney  General 
[W.  L.  Murphy,  Asst.  Attorney  General. 
J.  A.  Poors,  Asst.  Attorney  General 
<W.  S.  Towner,  Asst.  Attorney  General. 
John  T.  Athey,  Clerk. 
Marshall  N.  Race,  Marshal. 
August  C.  Schneider,  Court  Stenographer. 


ATTORNEYS  AND  COUNSELORS  AT  LAW. 

Admitted  from  January  5,  1911,  to  May  8,  1911. 

Arnold,  Ralph  L.,  Admitted  April  13, 1911. 
Bales,  Clarence  A.,  Admitted  February  25,  1911. 
Boe,  Alfred  S.,  Admitted  March  25,  1911. 
Carlson,  Charles  E.,  Admitted  April  7, 1911. 
Crosier,  A.  B.,  Admitted  February  8,  1911. 
Densmore,  John  B.,  Admitted  February  4,  1911. 
French,  Edwin  M.,  Admitted  January  5,  1911. 
Fulton,  David  L.,  Admitted  January  25,  1911. 
Gray,  W.  H.,  Admitted  April  3,  1911. 
Harris,  G.  G.,  Admitted  April  13,  1911. 
Herrick,  Kenneth  E.,  Admitted  February  4,  1911. 
Jeffries,  James  T.,  Admitted  January  9,  1911. 
Leahy,  Stephen  J.,  Admitted  April  3,  1911. 
Lewis,  Edward  0.,  Admitted  May  2,  1911. 
Mathews,  Thomas  J.,  Admitted  February  14, 1911. 
McCormick,  Washington  J.,  Admitted  January  21,  1911. 
Potts,  James  E.,  Admitted  May  8,  1911. 
Buffcorn,  Wm.  M.,  Admitted  March  13,  1911. 
Wilkinson,  Phil.  B.,  Admitted  March  23,  1911. 
Wood,  Sterling  M.,  Admitted  March  7, 1911. 


DIRECTORY 

OF  THB 

JUDICIAL  DISTRICTS  OF  THE  STATS  OF  MONTANA. 

1911. 


First  Judicial  District. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 

District  Judges:  Hon.  James  M.  Clements;  Hon.  J.  Miller 
Smith. 

Officers:  County  Attorney,  A.  P.  Heywood,  Esq.;  Clerk  of 
District  Court,  F.  L.  Reece;  Sheriff,  M.  L.  Higgins. 

Second  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  Lynch; 
Hon.  J.  B.  McClernan. 

Officers :  County  Attorney,  Thomas  J.  Walker,  Esq. ;  Clerk  of 
District  Court,  John  J.  Foley ;  Sheriff,  John  K.  0  'Rourke. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge:  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) — 
County  Attorney,  Thomas  P.  Stewart,  Esq.;  Clerk  of  District 
Court,  Barney  Hogan;  Sheriff,  James  O'Keefe. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) — 
County  Attorney,  S.  P.  Wilson,  Esq.;  Clerk  of  District  Court, 
R.  Lee  Kelley ;  Sheriff,  Jos.  E.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  David  M.  Durfee,  Esq.;  Clerk  of  District 
Court,  George  0.  Burke ;  Sheriff,  Frank  M.  Morse. 


viii  Judicial  Districts  of  thb 

Foubth  Judicial  District. 

Counties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges:  Hon.  P.  C.  Webster;  *Hon.  E.  Lee  Mc- 
Cullough. 

Officers  of  Missoula  County  (County  Seat,  Missoula) — 
County  Attorney,  Ed  C.  Mulroney,  Esq.;  Clerk  of  District 
Court,  Thos.  B.  Conlon ;  Sheriff,  W.  L.  Kelley. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) — County 
Attorney,  tThomas  C.  Packer,  Esq. ;  Clerk  of  District  Court,  A. 
C.  Baker;  Sheriff,  George  Lee. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Palls) — 
County  Attorney,  L.  C.  Rinard ;  Clerk  of  District  Court,  W.  E. 
Nippert;  Sheriff,  S.  L.  Vanderpool. 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges:  Hon.  Llewellyn  L.  Callaway;  Hon.  Joseph 
B.  Poindexter. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) — 
County  Attorney,  Henry  G.  Rodgers,  Esq.;  Clerk  of  District 
Court,  F.  A.  Hazelbaker;  Sheriff,  0.  C.  Gosman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  Frank  Showers,  Esq. ;  Clerk  of  District  Court, 

« 

Wm.  T.  Sweet;  Sheriff,  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) — 

County  Attorney,  Julian  A.  Knight,  Esq.;  Clerk  of  District 
Court,  Matt.  Carey;  Sheriff,  N.  J.  Traufler. 

Sixth  Judicial  District,  i, 

Counties  of  Park  and  Sweet  Grass. 

District  Judge :  Hon.  Frank  Henry. 

Officers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  Fred  L.  Gibson,  Esq. ;  Clerk  of  District  Court,  Arthur 
Davis ;  Sheriff,  John  Killorn. 


•Appointed  March  21,  1911,  to  succeed  the  Hon.  Henry  L.  Myers,  elected 
to  the  Senate  of  the  United  States. 

tAppointed  to  succeed  B.  Lee  McCullough,  Esq.,  resigned. 
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Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) 
— County  Attorney,  A.  G.  Hatch,  Esq. ;  Clerk  of  District  Court, 
F.  M.  Lamp ;  Sheriff,  0.  A.  Fallang. 

Seventh  Judicial  District. 

Counties  of  Custer  and  Dawson. 

District  Judge :  Hon.  Sydney  Sanner. 

Officers  of  Custer  County  (County  Seat,  Miles  City) — County 
Attorney,  S.  Walker,  Esq.;  Clerk  of  District  Court,  James  G. 
Ramsay;  Sheriff,  Ben.  Levalley. 

Officers  of  Dawson  County  (County  Seat,  Glendive) — County 
Attorney,  F.  P.  Leiper,  Esq. ;  Clerk  of  District  Court,  Harry  A. 
Sample;  Sheriff,  W.  D.  Wynn. 

Eighth  Judicial  District. 

Counties  of  Cascade  and  Teton. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) — 
|  County  Attorney,  H.  S.  Greene,  Esq.;  Clerk  of  District  Court, 

Geo.  Harper;  Sheriff,  John  A.  Collins. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — County 
Attorney,  D.  W.  Doyle,  Esq.;  Clerk  of  District  Court,  James 
Gibson;  Sheriff,  E.  McKenzie. 

j  Ninth  Judicial  District. 

i 

Counties  of  Gallatin  and  Broadwater. 

District  Judge :  Hon.  W.  B.  C.  Stewart 

Officers  of  Gallatin  County  (County  Seat,  Bozeman) — County 
Attorney,  Justin  M.  Smith,  Esq. ;  Clerk  of  District  Court,  J.  A. 
Johnston;  Sheriff,  A.  H.  Sales. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) — 
County  Attorney,  Chas.  P.  Cotter,  Esq. ;  Clerk  of  District  Court, 
F.  Bubser ;  Sheriff,  Chas.  P.  Doggett. 

Tenth  Judicial  District. 

Counties  of  Fergus  and  Meagher. 
District  Judge :  Hon.  E.  E.  Cheadle. 


x  Judicial  Districts  of  tiib 

Officers  of  Fergus  County  (County  Seat,  Lewistown)— 
County  Attorney,  Charles  J.  Marshall,  Esq.;  Clerk  of  District 
Court,  J.  B.  Ritch ;  Sheriff,  Wm.  R.  Woods. 

Officers  of  Meagher  County  (County  Seat,  White  Sulphur 
Springs) — County  Attorney,  W.  L.  Ford,  Esq.;  Clerk  of  Dis- 
trict Court,  F.  H.  Mayn;  Sheriff,  Geo.  L.  Williams. 

Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 

District  Judge :  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) — 
County  Attorney,  X.  K.  Stout,  Esq.;  Clerk  of  District  Court, 
Sam.  D.  McNeely;  Sheriff,  A.  J.  Ingraham. 

Officers  of  Lincoln  County  (County  Seat,  Libby) — County  At- 
torney, John  Cuffe,  Esq.;  Clerk  of  District  Court,  Philip  R. 
Long;  Sheriff,  Frank  R.  Baney. 

Twelfth  Judicial  District. 

Counties  of  Chouteau  and  Valley. 

District  Judges:  Hon.  John  W.  Tattan;  #Hon.  Frank  N. 
Utter. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) — 
County  Attorney,  B.  L.  Powers,  Esq. ;  Clerk  of  District  Court, 
C.  H.  Boyle ;  Sheriff,  George  Bickle. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — County 
Attorney,  John  Hurley,  Esq.;  Clerk  of  District  Court,  C.  C. 
Beede;  Sheriff,  James  R.  Stephens. 

Thirteenth  Judicial  District. 

Counties  of  Carbon,  Rosebud  and  Yellowstone. 

District  Judges:  Hon.  Sydney  Fox;  tHon.  George  W.  Pierson. 


•Appointed  March  21,  1911,  pursuant  to  provisions  of  Chapter  74,  Laws 
of  1911,  authorizing  the  appointment  of  an  additional  judge  for  the  twelfth 
judicial  district. 

t  Appointed  February  11,  1911,  pursuant  to  authority  granted  by  Chapter 
3,  Laws  of  1911,  making  provision  for  an  additional  judge  for  the  thirteenth 
judicial  district.. 
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Officers  of  Carbon  County  (County  Seat,  Red  Lodge)— 
County  Attorney,  P.  E.  Allen,  Esq.;  Clerk  of  District  Court, 
H.  A.  Simmons ;  Sheriff,  F.  S.  Bachelder. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) — County 
Attorney,  C.  L.  Crum,  Esq. ;  Clerk  of  District  Court,  D.  J.  Muri ; 
Sheriff,  N.  O.  McMullen. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) — 
County  Attorney,  Chas.  A.  Taylor,  Esq. ;  Clerk  of  District  Court, 
Lorin  T.  Jones;  Sheriff,  John  C.  Orrick. 
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SUPREME  COURT  RULES. 

Fof  Rules  of  the  Supreme  Court  of  the  State  of  Montana, 

in  force  from  and  after  January  4,  1909,  see  37  Mont.,  page 

■  ■  • 
xxm. 

Amendment  of  the  Bulbs  of  the  Supreme  Court. 

It  is  ordered  that  Rule  XXII  of  the  Rules  of  this  court,  rel- 
ative to  the  admission  of  attorneys  from  other  jurisdictions, 
be  amended  so  aa  to  read  as  follows : 

Application,  How  Made. — Candidates  for  admission  undei 
this  section  may  make  application  in  open  court  at  any  time. 
Application  must  be  made  upon  motion  of  the  attorney  gen* 
eral  or  one  of  his  assistants,  and  upon  the  verified  petition  of 
the  applicant,  showing  the  facts  recited  in  section  6385,  Re- 
vised Codes,  1907,  etc.     (Promulgated  October  5,  1909.) 

(xxiii) 


CASES   DETERMINED 

IN  THE 

SUPEEME  COURT 

AT  THB 


OCTOBER  TERM,  1910. 


Thb  Hon.  Theo.  Bbantlt,  Chief  Justice. 

Thb  Hon.  Henry  C.  Smith,  ^ 

>  Associate  Justices. 
The  Hon.  William  L.  Hollow  ay,  J 


TURK,  Bespondent,  v.  EUDMAN,  Appellant. 

(No.  2,860.) 
(Submitted  September  14,  1910.    Decided  October  6,  1910.) 

[Ill  Pac.  739.] 

Promissory  Notes — Defenses — Fraud — Rescission  of  Contract — 
Failure  to  Ask  for. 

1.  In  an  action  to  recover  on  a  promissory  note,  given  as  part  of 
the  purchase  price  of  an  interest  in  a  coal  mining  lease,  the  defend- 
ant charged  that  he  was  induced  by  fraud,  on  the  part  of  the 
plaintiff,  to  enter  into  the  contract.  The  evidence  showed  that  after 
full  knowledge  of  the  facts  constituting  the  alleged  fraud,  defendant 
contracted  with  plaintiff  for  a  different  interest  in  the  lease,  for  the 
same  consideration;  was  anxious  to  work  the  property;  made  partial 
payments  on  the  note;  and  took  no  steps  whatever  to  rescind  until 
after  the  commencement  of  the  action,  some  ten  months  subsequent  to 
the  second  agreement.  Held,  that  under  these  circumstances  the 
district  court  properly  found  in  favor  of  plaintiff. 

'Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Zynch,  Judge. 

42  Mont.— 1  (1) 
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Action  by  John  Turk  against  John  Budman.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  his  motion  for  a  new 
trial;  defendant  appeals.    Affirmed. 

.Messrs.  Mackel  A  Meyer  submitted  a  brief  in  behalf  of  Ap- 
pellant.   Mr.  Alex.  Mackel  argued  the  cause  orally. 

On  behalf  of  Eespondent,  Messrs.  Barta  &  Barta  submitted  a 
brief. 

Budman  alleges  fraud,  and  the  burden  was  upon  him  to  make 
good  his  allegations  by  clear  and  satisfactory  evidence,  such  as 
would  preponderate  over  the  presumption  of  innocence.  (Butte 
Hardware  Co.  v.  Knox,  28  Mont.  Ill,  72  Pac.  301 ;  Power  &  Bro. 
v.  Turner,  37  Mont.  521,  543,  97  Pac.  950 ;  McCarthy  v.  White, 
21  Cal.  495,  82  Am.  Dec.  754;  Marsh  v.  Cramer,  16  Colo.  331r 
27  Pac.  169 ;  Penn  Life  Ins.  Co.  v.  Savings  Bank,  72  Fed.  413, 
19  C.  C.  A.  286,  73  Fed.  653,  19  C.  C.  A.  316,  38  L.  B.  A.  33 ; 
New  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737,  32  S.  E.  475,  44 
L.  B.  A.  305.)  Under  section  5011  of  the  Bevised  Codes,  the 
burden  of  showing  a  want  of  consideration  sufficient  to  support 
an  instrument  lies  with  the  party  seeking  to  invalidate  or  avoid 
it.  (Mueller  v.  Renkes,  31  Mont.  100,  77  Pac.  512;  Noyes  v. 
Young,  32  Mont.  226,  79  Pac.  1063 ;  Castor  v.  Bernstein,  2  CaL 
App.  703,  84  Pac.  244.) 

Making  payments  upon  the  note  many  months  after  the  dis- 
covery of  the  error  or  mistake  relative  to  the  location  of  the 
tunnel,  as  Budman  did,  renewing  the  note,  making  a  new  con- 
tract, or  remaining  in  possession  and  making  improvements, 
amounted  to  a  ratification.  (Orindrod  v.  Anglo-American  Bond 
Co.,  34  Mont.  169,  85  Pac.  891 ;  Morgan  v.  Nowlin,  126  Mich. 
105,  85  N.  W.  468;  Young  v.  Shepard's  Estate,  124  Mich.  552, 
83  N.  W.  403 ;  Davis  v.  Henry,  4  W.  Va.  571,  6  Morr.  Min.  Bep. 
680;  Lee  v.  McClelland,  120  Cal.  147,  52  Pac.  300;  Vaughn  v. 
Smith,  34  Or.  54,  55  Pac.  99.) 

In  matters  of  opinion  every  one  is  presumed  to  rely  upon  his 
own  judgment.  Statements  that  a  mine  is  rich  in  coal,  that  a 
certain  profit  would  be  made,  that  the  ore  on  the  dump  would 
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pay  for  the  value  of  the  stock,  that  large  dividends  would  be 
paid,  that  a  well  will  supply  water  for  a  certain  number  of 
cattle,  as  to  the  quantity  of  wood  which  the  timber  upon 
property  would  make,  of  the  quality  of  the  soil  beneath  the 
surface,  and  .estimates  of  amounts  and  quantities,  are  each  mere 
predictions  and  hence  matters  of  opinion  only,  on  which  the  pur- 
chaser is  not  justified  in  relying,  and  therefore  not  actionable. 
(Page  on  Contracts,  sec.  98 ;  Lawrence  v.  Oayetty,  78  Cal.  126,  12 
Am.  St.  Rep.  29,  20  Pac.  382 ;  Gordon  v.  Butler,  105  U.  S.  553, 
26  L.  Ed.  1166 ;  Fargo  Gaslight  &  Coke  Co.  v.  Fargo  G.  &  E. 
Co.,  4  N.  D.  219,  59  N.  W.  1066,  37  L.  R.  A.  593 ;  Southern  De- 
velopment Co.  v.  SUva,  125  U.  S.  247,  8  Sup.  Ct.  881,  31  L.  Ed. 
678;  Tuck  v.  Doming,  76  111.  71,  7  Morr.  Min.  Rep.  84,  104; 
Butte  Hardware  Co.  v.  Knox,  28  Mont.  Ill,  72  Pac.  301;  Shel- 
don v.  Davidson,  85  Wis.  138,  55  N.  W.  161;  Bondurant  v. 
Crawford,  22  Iowa,  40;  Longshore  v.  Jack,  30  Iowa,  298.) 

MR,  JUSTICE  SMITH  delivered  the  opinion  of  the  court : 

The  plaintiff  began  this  action  in  the  district  court  of  Silver 
Bow  county  to  recover  the  sum  of  $840,  alleged  to  be  due  upon 
a  certain  promissory  note  for  $1,000,  dated  October  8,  1907, 
upon  which  the  sum  of  $160  had  been  paid.  The  defendant  for 
answer  alleged  that  prior  to  the  date  of  the  note  the  plaintiff 
represented  to  him  that  he  (the  plaintiff)  was  interested  in  a 
lease  of  certain  coal  lands  near  Chestnut,  Montana;  that  the 
land  was  valuable  as  containing  coal  which  could  be  mined  at 
great  profit;  that  plaintiff  induced  the  defendant  to  accompany 
him  to  a  piece  of  land  which  plaintiff  represented  as  the 
premises  in  question,  and,  upon  arriving  at  a  certain  point,  the 
plaintiff  pointed  out  to  the  defendant  a  place  which  had  been 
excavated  and  which  had  the  appearance  of  a  coal  mine,  and 
from  which  considerable  coal  was  being  extracted  and  from 
which  coal  could  be  mined  at  a  great  profit,  and  stated  to  the 
defendant  that  the  said  place  and  coal  mine  were  on  the 
premises  mentioned  in  the  lease,  and  that  all  of  said  premises 
described  in  the  lease  were  very  valuable  on  account  of  the  fact 
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that  they  contained  coal  in  great  quantities,  which  could  be 
mined  and  sold  at  a  great  profit;  that  in  truth  the  place  shown 
to  defendant  by  the  plaintiff  was  not  valuable  for  the  mining 
of  coal,  and  the  premises  did  not  contain  coal  which  could  be 
mined  and  sold  at  a  profit,  and  were  valueless  for  the  purpose 
of  coal  mining;  that  the  representations  so  made  by  the  plain- 
tiff were  false  and  fraudulent;  that  plaintiff  knew  that  they 
were  false  and  untrue,  and  made  the  same  in  a  positive  manner 
and  in  a  manner  not  warranted  by  the  information  which  he 
had  with  reference  thereto;  that  the  parties  are  relatives,  and 
the  defendant  at  all  times  had  great  faith  and  confidence  in  the 
plaintiff,  and  believed  all  of  the  statements  made  by  him  and 
did  all  of  the  things  mentioned  in  the  answer,  believing  the 
statements  of  plaintiff  to  be  true;  that,  on  account  thereof,  de- 
fendant was  induced  to  sign  the  note  mentioned  in  the  com- 
plaint, "and  at  the  same  time  by  and  through  the  same  false 
and  fraudulent  representations  the  plaintiff  induced  the  defend- 
ant to  accept  a  certain  contract  marked  'Exhibit  B'  (hereafter 
set  forth) ;  that  no  consideration  of  any  kind  whatsoever  then 
or  at  any  time  or  at  all  ever  passed  from  the  defendant  to  the 
plaintiff  for  the  execution  of  the  note  mentioned  in  the  com- 
plaint, and  the  same  is  null  and  void  for  want  of  consideration, 
entire  failure  of  consideration,  and  because  the  defendant  was 
induced  to  sign  the  same  by  the  false  and  fraudulent  represen- 
tations made  by  the  plaintiff  to  the  defendant,  and  because 
defendant's  signature  thereto  was  secured  by  fraud."  In  addi- 
tion to  the  foregoing,  the  answer  contains  a  counterclaim, 
wherein  it  is  alleged  that,  in  addition  to  the  promissory  note 
mentioned  in  the  complaint,  the  defendant  at  the  same  time  gave 
to  the  plaintiff  the  sum  of  $1,500  in  cash  under  the  same  false 
and  fraudulent  representations,  and  judgment  is  demanded  in 
favor  of  defendant  for  $2,500  and  costs.  The  lease  for  the  al- 
leged coal  mine  mentioned  in  the  answer  reads  as  follows : 

"Exhibit  A. 

"This  lease  and  agreement  made  and  entered  into  by  and  be- 
tween Mike  Novack  and  Mary  Novack,  his  wife,  parties  of  the 
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first  part,  and  John  Turk  and  C.  M.  Parr,  parties  of  the  second 
part,  witnesseth:  That,  for  the  rents,  royalties,  and  agreements 
hereafter  contained,  said  parties  of  the  first  part  lease  and  let 
to  said  second  parties  for  the  term  of  ten  years  all  their  interest 
in  and  to  the  east  one-half  of  the  northeast  one-quarter  of  sec- 
tion twenty-six  in  township  two,  south  range  seven  east  of 
Montana  meridian,  said  lease  to  end  on  the  24th  day  of  Sep- 
tember, 1907.  Said  second  parties  agree  to  commence  work 
upon  said  property  as  soon  as  practicable,  and  to  continue  work 
thereon  to  the  best  advantage  and  at  such  places  and  at  such 
times  as  they  deem  for  their  own  interest,  and  said  second 
parties  agree  to  pay  said  first  parties  five  cents  on  each  ton  of 
coal  extracted  and  sold,  payments  to  be  made  monthly.  Said 
second  parties  also  agree  to  pay  said  first  parties  as  a  bonus 
one  thousand  dollars — four  hundred  dollars  on  or  before  thirty 
days  and  the  balance  thereafter  as  said  first  parties  may  de- 
mand. In  consideration  of  the  premises  and  of  the  sum  of  one 
dollar,  in  hand  paid  by  said  second  parties,  the  receipt  of  which 
is  hereby  acknowledged,  said  first  parties  hereby  undertake, 
promise,  and  agree  that  if  at  any  time  during  the  life  of  said 
lease  said  second  parties  pay,  or  cause  to  be  paid,  to  the  first 
parties  the  sum  of  two  hundred  thousand  dollars,  that  then  and 
in  that  event  said  first  parties  will  by  proper  deed  of  convey- 
ance convey  and  assure  unto  said  second  parties  of  [or?]  their 
assigns  all  their  right,  title,  and  interest  in  and  to  said  land 
and  every  part  and  parcel  thereon,  to  wit,  the  east  one-half  of 
the  northeast  one-fourth  of  section  twenty-six,  township  two, 
south  range  seven  east. 

' '  In  witness  whereof,  said  parties  have  hereunto  set  their  hands 
and  seals  this  24th  day  of  September,  1907. 

"Mike  Novack. 

"Mary  Novack.  ' f 

Exhibit  B,  attached  to  the  answer,  reads  as  follows: 

"Agreement  op  Trust. 

"Know  all  men  by  these  presents  that  I,  John  Turk,  of  Butte, 
Silver  Bow  county,  Montana,  for  and  in  consideration  of  the 
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sum  of  fifteen  hundred  ($1,500)  dollars  to  me  in  hand  paid,  and 
execution  of  a  note  to  me  for  one  thousand  ($1,000)  dollara,  the 
receipt  whereof  is  hereby  acknowledged,  do  hereby  agree  and 
bind  myself,  my  heirs,  representatives  and  assigns,  that  I  will 
pay  and  render  unto  John  Budman  of  the  same  city,  county  and 
state,  an  undivided  one-tenth  (1/10)  part  of  all  of  the  net 
profits,  which  I  may  hereafter  receive,  under  and  by  virtue  of 
the  terms  and  conditions  of  that  certain  lease  and  agreement, 
made  and  entered  into  by  and  between  Mike  Novack  and  Mary 
Novack,  his  wife,  as  parties  of  the  first  part,  and  myself,  the 
said  John  Turk  and  C.  M.  Parr,  as  parties  of  second  part,  and 
bearing  date  September  24,  1907,  a  copy  of  which  is  hereto  at- 
tached and  made  a  part  hereof. 

"I  further  agree  to  make  all  such  payments  immediately  after 
settlement,  and  each  and  every  settlement  of  the  matters  of  busi- 
ness between  myself  and  the  said  C.  M.  Parr  under  said  lease 
and  agreement,  and  that  in  the  event  of  property  described  in 
said  contract  from  Novack  and  wife  be  purchased  and  title 
passed.  Therefore,  I  do  agree  to  bind  myself  upon  the  execution 
and  receiving  of  such  deed  or  deeds  for  the  title  to  the  land  set 
forth  in  said  agreement  to  make,  execute,  acknowledge  and  de- 
liver to  the  said  John  Budman,  his  heirs,  representatives  or 
assigns  a  deed  or  deeds  conveying  to  him,  one- tenth  (1/10) 
interest  in  and  to  said  property. 

1 '  [  Signed]     John  Turk.  ' ' 

The  reply  admits  that  the  plaintiff  represented  to  defendant 
that  he  was  interested  in  the  lease,  but  denies  that  he  ever  repre- 
sented to  defendant  that  the  land  was  valuable  as  containing 
coal  which  could  be  mined  at  a  great  profit  or  any  profit  at  all ; 
"but,  on  the  contrary,  alleges  that  said  plaintiff  made  an  honest 
expression  of  his  opinion  to  the  defendant  that  the  said  land 
contained  coal  which  could  be  mined  at  a  profit."  Plaintiff  fur- 
ther admits  that  he  induced  the  defendant  to  accompany  him 
to  a  place  where  plaintiff  represented  the  premises  to  be,  and 
that,  arriving  at  a  point  upon  said  premises,  plaintiff  pointed 
out  the  land  to  the  defendant,  "upon  which  said  land  there  was 
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an  excavation  from  which  coal  had  been  extracted  and  mined, 
and  that  plaintiff  represented  to  defendant 'that  said  excavation 
and  place  were,  upon  the  premises  described  in  the  lease;  but 
denies  that  plaintiff  ever  represented  that  said  premises  were 
very  valuable  on  account  of  the  fact  that  they  contained  coal  in 
great  quantities  and  which  could  be  mined  at  a  great  profit  or 
any  profit  whatsoever ;  but  plaintiff  alleges  to  the  contrary  that 
he  made  an  honest  expression  of  his  opinion  to  defendant  that 
said  premises  contained  deposits  of  coal  which  could  be  mined 
at  a  profit ;  admits  that  said  place  shown  to  defendant  by  plain- 
tiff wherein  coal  was  being  and  had  been  extracted  was  not  upon 
the  premises  described  in  the  lease;  denies  that,  through  the 
false  and  fraudulent  representations  made  by  plaintiff,  the  de- 
fendant w$8  induced  to  sign  the  note  mentioned,  or  that  plain- 
tiff induced  defendant  through  the  same  false  and  fraudulent 
representations  to  accept  the  contracts  and  agreements  men- 
tioned in  the  answer,  and  denies  that  no  consideration  passed 
from  plaintiff  to  defendant  for  the  said  note."  The  reply  fur- 
ther alleges  "that  plaintiff  and  defendant  voluntarily  entered 
into  a  certain  contract  and  agreement  which  said  contract  and 
agreement  is  the  same  Exhibit  B,  attached  to  defendant's  an- 
swer, and  that,  in  consideration  thereof,  defendant  made  the 
note  mentioned,  and  defendant  entered  into  said  contract  and 
agreement  with  the  full  and  complete  knowledge  of  all  of  the 
facts,  and  voluntarily,  without  any  false  or  fraudulent  repre- 
sentations on  the  part  of  plaintiff."  Plaintiff  further  avers  in 
said  reply,  as  follows:  "Admits  that  said  place  shown  to  defend- 
ant by  plaintiff  wherein  coal  was  being  mined  was  not  upon  the 
premises  described  in  said  lease;  but  whether  or  not  the 
premises  were  valueless  for  coal  mining,  and  did  not  contain  coal 
which  could  be  mined  at  a  great  profit,  plaintiff  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief;  •  •  •  that 
at  the  time  of  making  the  contract  (Exhibit  A)  plaintiff  was  of 
the  honest  belief  and  opinion  that  the  said  excavation  from 
which  coal  was  then  being  extracted  and  mined  was  situate  on 
the  premises  described  in  the  lease;  that  on  or  about  the  13th 
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day  of  October,  1907,  the  premises  were  surveyed  at  the  instance 
and  request  of  plaintiff,  and  the  excavation  was  thereupon 
found  not  to  be  included  within  the  premises  described  in  the 
lease;  that  on  the  25th  day  of  October,  1907,  the  lessors  named 
in  the  lease,  upon  being  informed  of  the  mistake,  made,  exe- 
cuted, and  delivered  to  plaintiff  and  one  C.  M.  Parr,  co-lessee 
named  in  said  lease,  a  written  consent  to  a  change  of  the  terms 

of  said  lease,  and  on  the day  of  October,  1907,  plaintiff 

duly  notified  and  informed  the  defendant  of  the  mistake  as 
aforesaid,  and  that  the  excavation  was  not  included  within  the 
leased  premises;  that  the  plaintiff,  in  consideration  thereof  and 
of  the  mistake  made  thereby,  offered  to  give  and  convey  to  the 
defendant  a  one-fourth  interest,  instead  of  a  one-tenth  interest, 
in  and  to  the  said  lease  and  profits  arising  therefrom ;  that  the 
defendant  expressed  his  willingness  and  assent  to  said  offer  so 
made  by  plaintiff,  and  on  the  11th  day  of  March,  1908,  the 
parties  entered  into  a  certain  agreement  of  trust,  a  copy  of 
which  is  annexed  to  this  reply;  that  the  defendant  at  the  time 
of  the  making  of  said  agreement  of  trust  had  a  full  and  com- 
plete knowledge  of  all  of  the  facts  concerning  and  relating  to 
the  said  premises,  of  the  mistake  as  aforesaid,  and  of  the  change 
of  the  terms  in  said  lease;  and  that  the  defendant  entered  into 
said  agreement  of  trust  freely,  voluntarily,  and  of  his  own  ac- 
cord, and  not  through  or  by  virtue  of  any  false  or  fraudulent 
representations  made  by  plaintiff  to  defendant,  or  any  repre- 
sentations whatsoever. ' ' 

Exhibits  A  and  B,  attached  to  the  reply,  read  as  follows : 

Exhibit  A. 

"Timberline,  Oct.  25th,  1907. 
"We,  Mike  Novack  and  Mary  Novack,  his  wife,  hereby  con- 
sent to  a  change  of  the  terms  of  that  certain  lease  and  bond  on 
coal  land  known  as  the  east  half  of  the  N.  E.  %  of  Sec.  26,  Tp.  2  S. 
R.  7  east,  as  follows :  Royalty  to  be  five  cents  per  ton,  we  to  have 
no  interest  in  lease  and  bond,  changed  from  two  hundred  thou- 
sand dollars,  to  a  price  of  ten  thousand  dollars,  other  conditions 
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to  remain  the  same  and  the  consideration  of  this  change  of  terms 
is  we  were  mistaken  as  to  the  land  we  owned  and  represented 
that  a  tunnel  on  the  west  half  of  the  N.  E.  %  of  Sec.  26,  Tp.  2 
S.  K.  7  east  on  our  land  and  C.  M.  Parr  and  John  Turk  believed 
and  acted  upon  this  representation  and  for  a  further  considera- 
tion of  one  dollar  to  us  paid  by  said  parties  we  are  named  as 
second  parties  in  said  lease  and  bond,  the  receipt  whereof  is 
hereby  acknowledged. 

his 
"[Signed]     Mike  X  Novack. 

mark 
"Maby  Novack. 
"Witness:  Mekb  Novack." 

Exhibit  B.. 
"Agreement  of  Trust. 

"Know  all  men  by  these  presents  that  I,  John  Turk,  of  the 
city  of  Butte,  county  of  Silver  Bow,  state  of  Montana,  for  and 
in  consideration  of  the  sum  of  one  thousand  dollars  ($1,000),  a 
note  of  hand  being  executed  and  delivered  to  me  for  the  same, 
and  for  the  further  consideration  that  John  Rudman,  of  the 
same  city,  county,  and  state,  share  an  equal  expense  in  the 
operation  of  mining  and  premises  hereinafter  described  in  that 
certain  lease  and  agreement,  made  and  entered  into  between 
Mike  Novack  and  Mary  Novack,  his  wife,  as  parties  of  the 
second  part,  and  bearing  date  September  24,  1907,  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof,  that  I  will  pay 
and  render  unto  the  said  John  Rudman  an  undivided  one- 
quarter  (*4)  part  of  all  the  net  profits  which  I  may  receive  here- 
After  under  and  by  virtue  of  the  said  lease  and  agreement.  I 
further  agree  to  make  all  of  such  payments  immediately  after 
each  and  every  settlement  of  the  matters  of  business  between 
myself  and  G.  M.  Parr  under  the  said  lease  and  agreement;  and 
that  in  the  event  of  the  property  described  in  said  lease  and 
agreement  is  purchased  and  title  passed  to  C.  M.  Parr  and  my- 
self, I  agree  to  bind  myself  upon  the  execution  and  receiving  of 
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deeds  to  the  property  in  said  lease  to  make,  execute,  and  ac- 
knowledge and  deliver  to  the  said  John  Rudman,  his  heirs,  repre- 
sentatives or  assigns  a  deed  or  deeds  conveying  to  him  a  one- 
quarter  (%)  interest  in  and  to  said  property. 

"[Signed]    John  Rudman. 
"John  Turk. 
"Signed,  sealed  and  delivered  in  the  presence  of  John  Barta, 
Butte,  Montana,  March  11,  1908." 

At  the  trial  the  plaintiff  testified  that  on  the  18th  or  19th 
of  September,  1907,  he  took  the  defendant  to  the  ground  in 
question;  that  one  Tony  Hoff  and  he  had  been  there  prior  to 
that  time;  that  he  did  not  know  that  the  tunnel  where  the 
coal  was  being  extracted  was  not  on  Novack's  ground,  and 
further  said  that  two  young  surveyors  whom  he  had  taken 
to  the  ground  concluded  that  the  place  where  the  coal  was 
being  mined  was  not  upon  the  Novack  ground,  but  that  Novack 
still  claimed  that  it  was  upon  his  ground.  He  said  also  that 
Rudman  asked  for  an  interest  in  the  Novack  lease;  that,  after 
the  surveyors  reported,  he  wrote  to  Rudman  and  informed  him 
that  the  excavation  was  not  upon  the  ground  in  which  they 
were  interested;  and  that  he  was  "going  to  give  him  a  one- 
fouAh  interest,  instead  of  a  one-tenth  interest,  and  told  him  to 
give  me  an  answer  back  if  he  was  not  satisfied,  and  he  answered 
back  that  he  was  well  satisfied."  He  testified  that  he  and  Rud- 
man went  to  the  property  and  Novack  showed  them  over  the 
premises,  whereupon  Rudman  said  that  he  was  well  satisfied 
with  it,  well  satisfied  that  there  was  coal  there ;  that  he  did  not 
make  any  representations  to  Rudman  at  that  time  concerning 
the  excavation  or  tunnel;  that  he  worked  upon  the  property 
from  the  middle  of  October  to  the  latter  part  of  February, 
1908;  that  Rudman  and  himself  stood  one-half  of  the  expenses 
and  Parr  stood  one-half  "for  the  forty  acres."  He  also  said: 
"We  went  up  to  attorney  Barta's  office  to  draw  the  agreement, 
because  I  didn't  want  to  draw  up  any  papers  before  Parr  be- 
cause he  would  not  like  to  see  it  that  I  sell  an  interest." 
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Tony  HoflP  testified  that  he  was  at  the  town  of  Chestnut,  in 
the  vicinity  of  the  land  in  question  with  the  plaintiff  on  or 
about  September  9,  1907 ;  that  people  in  a  saloon  told  Turk  at 
that  time  that  the  excavation  where  coal  was  being  extracted 
was  not  upon  Novack's  ground,  after  which  plaintiff  did  not 
care  to  go  upon  the  premises  at  all ;  and  that  in  the  year  1909, 
in  the  city  of  Butte,  Turk  said,  "there  wasn't  any  coal  there; 
that  he  dug  a  hole  ninety  feet,  but  he  didn't  find  but  a  little, 
and  he  said,  if  it  was  diamonds,  it  would  not  amount  to  any- 
thing." 

The  defendant  testified  that  he  went  to  Chestnut  and  upon 
the  premises  in  question,  at  the  solicitation  of  the  plaintiff. 
He  further  testified:  "I  paid  Mr.  Turk  $1,500.  As  to  this 
note,  he  says:  'You  pay  me  some  time  after  when  you  got  the 
money.  After  some  time  I  ship  coal,  you  make  money,  and  then 
you  pay  me  this  $1,000.'  I  did  not  want  to  pay  him  the  cash. 
I  said  I  would  pay  him  after  I  got  the  money  from  the  coal. 
When  I  went  out  on  the  ground,  I  went  with  Mr.  Turk  and 
his  nephew,  Joe  Turk.  They  showed  me  the  tunnel  there.  As 
to  that  tunnel,  Mr.  Turk  says:  'Well,'  he  says,  'there  is  lots 
of  coal  here.  We  will  make  money  out  of  it.'  He  said  that 
this  tunnel  was  on  Novack's  ground.  I  did  not  know  anything 
about  coal  land.  I  did  believe  what  Turk  said,  because  he  is 
my  brother  in  law.  I  did  believe  that  the  tunnel  was  on  No- 
vack's ground.  I  believed  it  because  Turk  told  me.  After 
that,  Turk  came  back  in  March,  and  he  said  that  that  tunnel 
was  not  on  that  ground.  Q.  And  why  did  you  put  in  your 
money  there — because  what  Turk  said,  or  what  for?  A.  No; 
because  what  Turk  say,  because  he  was  asking  me  for  that,  that 
I  shall  go  in,  he  needs  the  money.  You  know  he  can't  work  it, 
he  got  no  money.  I  got  a  few  dollars,  and  he  says:  'You  give 
it  to  me.  I  give  you  one-tenth  interest  and  go  to  work  and 
ship  coal.'  When  we  made  the  last  agreement  on  March  11, 
1908,  he  said:  'Now,  look,  John,  this  coal  tunnel  is  not  on  the 
ground,  but  I  give  you  one-fourth  here  on  the  Novack  ground.' 
And  he  says:  'If  we  get  a  little  bit,  John,  we  will  get  coal.9 
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And  about  the  note  he  said:  'You  pay  me  this  note  if  I  find 
coal.'  If  he  found  coal  I  was  to  pay  the  note.  With  that 
understanding  I  signed  the  note.  We  were  good  friends.  I 
believed  what  he  told  me  at  that  time.  I  believed  everything 
he  was  telling  me  about  that  coal.  I  have  been  in  Butte 
since  1887,  and  during  that  time  I  have  owned  mines  and 
prospects.  I  have  not  sold  and  bought  prospects  except  when 
I  located  by  digging  with  Mr.  Turk;  that  is  all.  I  first  heard 
of  Novack 's  property  in  1907,  in  the  month  of  September,  I 
believe.  John  Turk  told  me  about  the  property.  I  knew  that 
he  had  worked  out  in  that  country  about  eighteen  years  ago. 
He  told  me  that  himself.  I  did  not  suggest  to  Mr.  Turk  that 
I  take  a  trip  out  there.  As  to  who  suggested  that  I  take  a 
trip  out  there,  I  will  say  that  Turk  came  to  my  place,  and 
I  asked  to  go  to  Novack's  place.  He  did  not  ask  me  to  go. 
Q.  You  said  that  you  wanted  to  go  there.  You  told  him  that 
you  wanted  to  see  that  property  yourself,  didn't  you;  that  you 
wanted  to  see  it  yourself?  A.  Yes,  sir;  I  like  to  see  the  coun- 
try. On  that  afternoon,  after  we  got  up  to  Novack's  house, 
Mr.  Novack  took  us  all  over  this  country.  Mr.  Novack  and  Mr. 
Turk  did  this.  Novack  and  Turk  both  took  me  around.  We 
went#together  and  Novack  led  the  way.  He  led  me  around  to 
show  me  the  different  things  in  his  land.  At  that  time  Novack 
was  working  there  on  this  tunnel,  and  he  said  he  will  ship  coal 
and  make  a  road.  We  did  not  go  very  much.  We  went  to  the 
tunnel,  and  we  went  in  the  tunnel.  Mr.  Turk  was  with  us. 
He  did  not  ask  me  to  go  in  the  tunnel.  I  went  in  myself  on 
my  own  suggestion.  When  I  went  in  that  tunnel,  I  saw  lots 
of  coal;  and  I  thought  the  tunnel  looked  like  a  pretty  good 
proposition.  I  looked  just  as  much  as  I  pleased,  and  did  what- 
ever I  pleased,  in  that  tunnel.  After  I  left  the  tunnel,  I  went 
right  over  this  country  that  Mr.  Novack  said  belonged  to  him. 
I  believed  what  Novack  told  me,  that  those  were  leads,  and 
looked  around  it  and  examined  them.  I  saw  coal  in  the  tun- 
nel. I  heard  that  some  other  companies  and  other  people  were 
mining  coal  there.    I  knew  that  to  be  so.    No  one  told  me  not 
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to  look  around  Novack's  property.  No  one  hindered  me.  I 
looked  all  through.  Mr.  Turk  did  not  tell  me  I  must  not  look 
anywhere.  He  did  not  hurry  me  away.  He  gave  me  all  the 
time  I  wanted.  I  examined  as  mueh  as  I  wanted  to.  At  this 
time  we  were  not  talking  that  we  were  going  to  go  in  the  busi- 
ness ;  that  I  was  going  to  go  in  with  him.  I  did  not  say  to  him : 
4  John,  I  would  like  to  have  an  interest  out  here  in  this  coal  land 
with  you.'  Q.  You  are  positive  of  that,  now?  A.  No;  not 
that  I  know.-  Q.  You  are  not  positive  about  it T  A.  No,  I 
do  not  recall  whether  I  made  that  statement  or  not.  After- 
wards, when  we  got  to  Butte,  Mr.  Turk  told  me  he  would  have 
to  get  a  lawyer  to  draw  up  a  lease  and  bond  on  that  property. 
I  do  not  remember  that  I  offered  him  $2,500  for  one-tenth  of 
his  one-half  interest.  I  do  not  remember.  He  says:  'Now,  1 
owe  you  a  little  bit  of  money.  I  take  you  in  for  $2,500.'  I 
said,  'AH  right.'  So  I  then  took  a  one-tenth  interest  for  $2,500. 
I  came  to  plaintiff's  attorney's  office  later,  some  time,  and  a 
contract  was  drawn  up,  the  contract  which  was  introduced  in 
evidence  here.  I  remember  that  and  the  note.  I  signed  that 
note.  It  was  read  over  to  me  twice.  The  contract  or  that 
agreement  of  trust  was  read  over  to  me.  The  contract  which 
I  signed  was  read  over  to  me.  Those  particulars  connected 
with  it  were  read  over  to  me.  I  handed  the  note  to  Mr.  Turk. 
I  gave  it  to  him  after  I  signed  it.  I  did  not  at  that  time  offer 
to  pay  Mr.  Turk  the  amount  of  the  note.  Mr.  Turk  said  that 
after  he  found  the  coal  I  shall  pay  him  $1,000.  Mr.  Turk  told 
me  at  that  time  that  I  need  not  pay  it  then.  I  could  pay  it 
at  a  later  date.  I  signed  the  second  contract,  the  last  one,  in 
1908.  I  believe  it  was  in  March.  The  way  I  came  to  sign  this 
agreement  was  Mr.  Turk  came  home.  He  was  over  in  the  Chest- 
nut country,  and  he  says:  'Well,  John,  don't  you  be  so  hard 
on  me.'  He  says:  'Now,  I  was  working  very  hard  over  there, 
and  I  didn't  find  any  coal  yet.'  'But,'  he  says,  'Now,  if  I  get 
a  little  bit  down,  I  will  get  coal  and  give  you  one-fourth,  and 
you  pay  me  if  I  find  coal.'  He  said  I  should  pay  him  if  he 
found  coaL    And  I  say:  'If  it  is  this  way,  that  you  know  it  is 
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sure  coal  over  there,  well  it  is  all  right.9  He  told  me  that  the 
tunnel  out  there  was  not  on  Novack's  land,  and  for  that  rear 
son  he  gave  me,  or  was  going  to  give  me,  a  one-fourth  interest 
of  his  interest.  He  gave  me  a  one-fourth  interest  of  his  inter- 
est. From  what  I  observed  out  there  and  knew  that  that  tun- 
nel was  not  on  Novack's  land,  I  was  satisfied  to  enter  into 
this  second  agreement  of  trust,  because  he  said:  'We  will  find 
coal  there.'  I  had  been  out  and  investigated  for  myself.  No 
one  interfered  with  my  investigations.  I  have  not  done  con- 
siderable mining.  L  do  not  know  a  mine  at  all.  I  had  no  ex- 
perience at  all  in  prospects  and  mines.  Mr.  Turk  and  I  have 
got  a  claim  together  now.  As  to  whether  or  not  I  believe  there 
was  coal  in  Novack's  land,  I  will  say  from  what  I  saw,  and  I 
saw  in  the  tunnel  lots  of  coal.  I  never  believed  there  was  coal 
on  Novack's  property.  I  did  believe  it  because  he  showed  the 
tunnel  over  there.  Q.  Well,  when  he  told  you  there  was  no 
tunnel  over  there,  then  you  entered  the  second  contract  just 
the  same,  did  you  not?  A.  Yes,  sir.  Q.  You  knew  at  that 
time  that  that  tunnel  was  not  on  Novack's  ground t  You  knew 
it  at  that  time  f  A.  Yes ;  but  Turk  he  told  me.  Before  I  signed 
that  second  contract,  Mr.  Turk  told  me  that  tunnel  was  not  on 
Novack's  ground.  I  was  satisfied  to  go  on  and  work  there  after 
that.  I  was  anxious  to  work  that  property  at  the  time  I  signed 
the  second  contract.  Q.  Didn't  you  shortly  after  you  signed 
this  here  second  contract  agree  with  Mr.  Parr  and  Mr.  Turk 
to  each  put  in  $500  to  work  the  Novack  property?  A.  Yes,* 
we  were  talking  that  together.  I  do  not  know  exactly  that  we 
agreed  to  do  that.  I  know  what  agreement  we  entered  into 
at  that  time,  and  that  was  the  agreement.  It  was  the  agree- 
ment to  go  out  there  and  work  that  property.  The  second 
lease  was  read  to  me  and  the  papers  attached  to  that  contract 
I  think  maybe  were.  I  signed  it  after  these  were  read  to  me." 
At  the  close  of  the  testimony,  the  plaintiff  made  a  motion  for 
a  directed  verdict,  in  terms  as  follows:  " Comes  now  the  above- 
named  plaintiff,  John  Turk,  and  moves  the  court  to  direct  a 
verdict  in  the  above-entitled  court  and  cause,  in  favor  of  the 
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plaintiff,  John  Turk,  and  against  the  above-named  defendant, 
John  Rudman,  as  prayed  for  in  plaintiff's  complaint,  upon  the 
grounds  and  for  the  reasons:  (1)  That  defendant's  answer  and 
cross-complaint  do  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim  to  the  cause  of  action  set  out  in  plaintiff's 
complaint.  (2)  That  the  case  only  presents  questions  of  law. 
(3)  That  the  defendant  has  not  established  fraud  by  a  prepon- 
derance of  the  evidence.  (4)  That  there  is  no  testimony  ad- 
duced on  the  part  of  the  defendant  sufficient  to  go  to  the  jury." 
This  motion  was  by  the  court  sustained,  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  the  amount  demanded  in  the  com- 
plaint. Upon  this  verdict  a  judgment  was  entered  for  the 
plaintiff,  from  which  judgment  and  an  order  overruling  his 
motion  for  a  new  trial  the  def endant.  appealed. 

It  is  necessary  to  assume  that  plaintiff  had  been  informed  by 
persons  in  Chestnut  prior  to  the  time  when  the  parties  hereto 
visited  the  coal  ground  that  the  tunnel  was  not  upon  Novack's 
land.  He  denies  it,  but  Hoff  affirms  it.  It  was  a  question  of 
fact  for  the  jury  whether  such  information  had  been  received. 
Whether  Turk  told  Rudman  that  the  tunnel  was  on  the  Novack 
ground  was  also  a  matter  for  the  jury  to  decide.  If  he  did, 
the  jury  might  have  determined  that  he  was  guilty  of  actual 
fraud  in  connection  with  a  matter  which  we  deem  material  by 
virtue  of  sections  4978,  4980,  Revised  Codes,  which  read  as  fol- 
lows: 

"Sec.  4978.  Actual  fraud,  within  the  meaning  of  this  chap- 
ter, consists  in  any  of  the  following  acts,  committed  by  a  party 
to  the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  party  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract: (1)  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true.  (2)  The  positive  assertion, 
in  a  manner  not  warranted  by  the  information  of  the  person 
making  it,  of  that  which  is  not  true,  though  he  believes  it  to  be 
true.  (3)  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  fact.     (4)  A  promise  made  without 
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any  intention  of  performing  it;  or  (5)  Any  other  act  fitted  to 
deceive.' ' 

"Sec.  4980.  Actual  fraud  is  always -a  question  of  fact." 
The  fact  that  Rudman  was  afforded  every  opportunity  to  ex- 
amine the  ground  is  immaterial.  He  declares,  in  effect,  that  his 
judgment  as  to  the  value  of  the  ground  was  based  upon  the 
fact  that  he  believed  Turk's  assertions  that  the  tunnel  was  on 
the  Novack  land,  and  that  coal  was  therein  disclosed.  A  consent 
which  is  not  free  is  nevertheless  not  absolutely  void.  It  is,  how- 
ever, voidable.  (See  section  4972,  Revised  Codes.)  Section 
5062,  Revised  Codes,  declares  that  a  contract  is  extinguished  by 
its  rescission.  Section  5063  provides,  in  part,  as  follows:  "A 
party  to  a  contract  may  rescind  the  same  in  the  following  cases 
only:  (1)  If  the  consent  of  the  party  rescinding  •  •  • 
was  *  •  •  obtained  through  •  •  •  fraud,  exercised 
by    *    •    *    the   party    as   to    whom   he   rescinds,    •    •    * 

(2)  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds 
the  consideration  for  his  obligation  fails,  in  whole  or  in  part, 

(3)  If  such  consideration  becomes  entirely  void  from  any  cause. 

(4)  If  such  consideration,  before  it  is  rendered  to  him,  fails  in 
a  material  respect,  from  any  cause."  Section  5065,  Revised 
Codes,  reads  thus:  "Rescission,  when  not  effected  by  consent, 
can  be  accomplished  only  by  the  use,  on  the  part  of  the  party 
rescinding,  of  reasonable  diligence  to  comply  with  the  following 
rules:  (1)  He  must  rescind  promptly,  upon  discovering  the 
facts  which  entitle  him  to  rescind,  if  he  is  free  from  duress, 
menace,  undue  influence  or  disability,  and  is  aware  of  his  right 
to  rescind;  and,  (2)  he  must  restore  to  the  other  party  every- 
thing of  value  which  he  has  received  from  him  under  the  con- 
tract, or  must  offer  to  restore  the  same,  upon  condition  that  such 
party  shall  do  likewise,  unless  the  latter  is  unable  or  positively 
refuses  to  do  so." 

In  the  case  at  bar  there  is  no  claim  made  that  the  defendant 
was  not  an  entirely  free  agent  on  March  11,  1908,  when  he 
executed  the  second  so-called  "trust  agreement."  No  fraud 
was  being  practiced  upon  him  at  that  time,  either  actual  or  con- 
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structive.  He  had  been  upon  the  property  and  had  examined 
the  same,  together  with  the  tunnel  which  Novack  claimed  was 
upon  the  ground.  Upon  being  informed  by  Turk  that  a  mistake 
had  been  made  and  that  the  tunnel  was  not  on  the  ground,  he 
himself  says:  "I  was  satisfied  to  go  on  and  work  after  that.  I 
was  anxious  to  work  that  property  at  the  time  I  signed  the 
second  contract."  When  Turk  informed  him  that  the  tunnel 
was  not  on  the  ground,  he  had  his  opportunity  to  rescind  the 
contract  evidenced  by  the  note.  At  that  time  he  knew  all  of 
the  facts,  and,  among  others,  the  fact  that,  if  the  tunnel  was  not 
upon  the  Novack  ground,  then  the  only  indications  of  coal  in 
that  ground  were  those  observed  by  him  outside  of  the  tunnel. 
If  he  had  remained  mute,  inquiry  might  properly  be  made  as  to 
whether  he  was  aware  of  his  right  to  rescind  at  this  time;  but 
this  consideration  becomes  immaterial  when  his  testimony  dis- 
closes that,  knowing  all  of  the  facts,  he  not  only  had  no  desire 
to  rescind,  but  was  anxious  to  go  on  with  the  work  upon  the 
ground.  As  additional  evidence  that  he  was  satisfied  with  the 
contract  as  it  stood  on  March  11,  1908,  we  have  the  fact  that 
he  paid  $40  on  the  note  on  January  8,  1909,  and  $120  six  days 
later,  just  prior  to  the  commencement  of  this  action,  and  that 
be  allowed  at  least  ten  months  to  elapse  without  affirmative  action 
on  his  part  looking  to  a  rescission  of  the  contract.  Our  atten- 
tion has  not  been  called  to  any  cases,  by  either  party,  directly 
applicable  to  this  case,  but  we  are  of  opinion  that  the  statutes 
above  quoted  are  so  plain  as  to  make  the  citation  of  decided 
cases  unnecessary. 

We  find  no  error  in  the  action  of  the  court  in  directing  a 
verdict  for  the  plaintiff.  The  judgment  and  order  appealed 
from  are  therefore  affirmed* 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 

Rehearing  denied  November  5,  1910. 

42  Mont.- 
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SJOHN,  Respondent,  v.  NORTHERN   PACIFIC   RAILWAY 

CO.,  Appellant. 

(No.  2,859.) 
(Submitted  September  12,  1910.    Decided  October  11,  1910.) 

[Ill  Pac.  632.] 

Railroads — Carrier  and  Passenger — Personal  Injuries — Negli- 
gence— Burden  of  Proof — Contract  of  Passage — Free  Passes- 
Invalidity — Excessive  Damages. 

Carrier*— Passengers — Injuries — Instructions. 

1.  In  an  action  against  a  Tailroad  company  for  injuries  received  in 
an  accident  while  plaintiff  was  traveling  on  a  free  pass,  furnished 
him  by  defendant  as  an  official  of  another  railroad  company,  which 
exempted  defendant  from  liability  for  injuries  caused  by  its  negli- 
gence or  otherwise,  the  court  charged,  on  plaintiffs  request,  that  a 
common  carrier  cannot  be  exonerated  by  any  agreement  from  liabil- 
ity for  the  gross  negligence  of  itself  or  servants,  so  that,  if  defend- 
ant was  guilty  of  gross  negligence,  causing  plaintiff's  injuries,  the 
jury  must  find  for  plaintiff.  Held,  that  plaintiff,  by  tendering  the 
instruction,  tacitly  adopted  the  court's  theory  that  plaintiff  was  rid- 
ing on  a  free  pass,  and  that  the  only  question  in  addition  to  that  of 
damages  was  whether  defendant  was  guilty  of  gross  negligence. 

Same — Passengers — Action  for  Injuries — Negligence— Gross  Negligence. 

2.  Section  5299  of  the  Bevised  Codes  requires  a  carrier  of  person* 
without  reward  to  use  ordinary  care  for  their  safety,  and  section  5300 
requires  a  carrier  for  reward  to  use  the  utmost  care  and  exercise 
a  reasonable  degree  of  skill.  Held,  that  a  carrier  owes  a  higher  degree 
of  diligence  to  one  carried  for  a  reward  than  to  one  carried  without 
a  reward,  and  was  only  bound  to  exercise  ordinary  care  for  the 
safety  of  a  passenger  carried  without  reward,  so  that  the  injury  of 
such  a  passenger  by  the  happening  of  an  accident  only  showed 
ordinary  negligence  by  the  carrier,  and  not  gross  negligence. 

Same— Passengers — Injuries — Presumption  of  Negligence. 

3.  A  presumption  of  the  carrier's  negligence  arises  from  the  mere 
fact  of  an  accident  injuring  a  passenger,  which  is  caused  by  some 
agency  over  which  the  carrier  has  control. 

Same — Passengers — Injuries — Action — Burden    of    Proof — Gross    Negli- 
gence. 

4.  Since  the  happening  of  an  accident  injuring  a  passenger  being 
carried  without  reward  is  only  evidence  of  lack  of  ordinary  care  by 
the  carrier,  such  a  passenger  must  offer  proof  to  supplement  the  pre- 
sumption, in  order  to  show  gross  negligence  by  the  carrier. 

Negligence — Presumptions — Res  Ipsa  Loquitur  Doctrine. 

5.  The  presumption  of  want  of  care,  raised  by  the  res  ipsa  loquitur 
doctrine,  is  a  want  of  ordinary  care. 

Carriers — Passengers — Contract — Exemption  from  Liability  for  Negligence. 

6.  A  common  carrier  of  passengers  may  contract  to  exempt  itself 
from  liability  for  the  ordinary  negligence  of  itself  or  its  servants. 

game — Passengers — Contract  of  Carriage — Free  Passes — Validity. 

7.  Constitution,  Article  XV,  section  7,  provides  that  all  individuals 
shall  have  equal  rights  to  be  transported  over  any  railroad  in  the  state, 
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provided  that  excursion  or  commutation  tickets  may  be  issued  and  sold 
at  special  rates.  Revised  Codes,  section  4337,  makes  it  unlawful  for 
any  common  carrier  to  charge  any  person  for  any  ticket  a  greater  sum 
than  is  charged  for  a  similar  ticket  of  the  same  class,  and  section  8524 
makes  every  railroad  corporation  which  fails  to  observe  any  of  the 
duties  prescribed  by  law  in  reference  to  railroads  subject  to  a  fine,  etc. 
Held,  that  the  giving  of  all  free  passes,  with  certain  exceptions  recog- 
nized by  law,  was  prohibited,  so  that  the  carriage  of  a  passenger  by 
defendant  on  a  pass  issued  without  compensation  to  the  employee  of 
another  railroad  company  which  issued  similar  free  passes  for  use  by 
defendant's  employees  was  illegal,  and  hence  a  provision  therein 
exempting  the  carrier  from  liability  for  injuries  caused  by  its  neg- 
ligence was  a  nullity. 

Constitutional  Law — Civil  Rights — Equality  Before  the  Law. 

8.  An  arbitrary  and  unreasonable  classification  by  a  statute  conferring 
benefits  or  imposing  a  penalty  contravenes  the  constitutional  principle 
that  all  men  are  equal  before  the  law,  and  the  legislature  in  making 
classifications  as  for  taxation  and  license  purposes  must  exercise  a  rea- 
sonable discretion. 

Statutes — Construction — Remedial  Statute. 

9.  The  court  must  construe  a  remedial  statute  so  as  to  suppress  the 
injury  and  advance  the  remedy  contemplated  by  the  statute. 

Carriers — Construction — Penal  Statute. 

10.  A  statute  may  be  remedial  in  part  and  penal  in  part  for  purposes 
of  construction,  so  that  the  penalty  clause  of  Revised  Codes,  section 
4337,  making  it  unlawful  for  any  carrier  to  transfer  a  person  for  a 
less  sum  than  is  charged  for  a  similar  ticket  of  the  same  class,  and 
making  any  carrier  who  shall  violate  the  statute  guilty  of  a  misde- 
meanor, and  punishable,  etc.,  should  be  construed  according  to  the  fair 
import  of  its  terms,  with  a  view  to  effectuating  its  object  as  required 
by  section  8096;  but  the  part  prohibiting  unjust  discrimination  in 
charging  for  transportation  should  be  liberally  construed  with  a  view 
to  carrying  out  the  legislative  intention. 

Same— Passenger  on  Pass — Personal  Injuries—Right  to  Recover. 

11.  A  passenger  injured  while  traveling  under  a  pass  furnished  him 
by  defendant  gratuitously  as  the  officer  of  another  railroad  company, 
but  which,  including  the  provision  therein  exempting  defendant  from 
liability  for  injuries  caused  by  the  negligence  of  itself  or  servant,  was 
void  as  issued  in  contravention  of  statute,  was  not  in  pari  delicto  with 
defendant  in  violating  the  statute,  so  as  to  prohibit  recovery  for  such 
injuries;  the  carrier's  duty  to  passengers  being  imposed  by  public  policy 
and  not  founded  on  the  contractual  relation  between  them. 

Appeal  and  Error — Harmless  Error — Variance. 

12.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  the  company  was  liable  under  the  evidence  as  a  matter  of 
law,  the  fact  that  the  court  held  that  plaintiff  was  not  a  passenger  for 
hire,  contrary  to  the  theory  of  the  complaint,  and  yet  allowed  a  re- 
covery, was  not  prejudicial  error. 

Same — Harmless  Error — Parties  not  Entitled  to  Succeed. 

13.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  plaintiff  was,  upon  the  record,  entitled  to  recover  damages 
as  a  matter  of  law,  any  error  in  an  instruction  in  defining  gross 
negligence  was  not  reversible. 

Same — Reversal — New  Trial  Ineffectual. 

14.  A  judgment  will  not  be  reversed  because  of  variance  between  the 
pleadings  and  proof,  where  it  would  merely  necessitate  an  amendment 
to  the  pleading,  resulting  in  the  same  verdict* 
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Personal  Injuries — Excessive  Damages. 

15.  A  railroad  passenger  was  thirty-nine  years  of  age  when  injured 
and  in  perfect  health,  and  received  a  salary  of  $1,800  a  year.  He  now 
suffers  intermittently  from  a  pain  in  the  head,  his  right  side  is  partially 
paralyzed,  and  he  has  no  use  of  his  voice;  and  the  medical  testimony 
was  that  his  injuries  were  probably  permanent  and  would  eventually 
cause  his  death,  while  another  witness  testified  that  he  was  now  a 
physical  wreck.  Held,  that  a  verdict  for  him  for  $25,000  was  not  ex- 
cessive. 

On  Motion  for  Rehearing.   . 

Carriers — Transportation — Free  Passes — Bight  to  Issue. 

16.  Railroad  companies  may  issue  free  transportation  or  sell  tickets 
at  reduced  rates,  as  the  case  may  require,  to  its  employees  and  members 
of  their  families;  to  doctors,  nurses  and  helpers  being  taken  to  wrecks; 
to  soldiers  and  sailors  going  to  or  coming  from  institutions  wherein 
they  are  kept;  to  ministers  or  persons  engaged  in  charitable  and  re- 
ligious works;  and,  by  the  direct  provision  of  Revised  Codes,  section 
4369,  to  members  and  employees  of  the  railroad  commission  traveling 
on  official  business,  but  not  when  they  are  traveling  on  private  business, 
section  4394  prohibiting  employees  of  the  commission  or  the  board  of 
commissioners  from  accepting  or  requesting  any  pass  for  themselves  or 
any  other  person  except  as  herein  otherwise  provided. 

(Mb.  Justice  Holloway  dissenting.) 

'Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Clernan,  Judge. 

Action  by  Terry  A.  John  against  the  Northern  Pacific  Rail- 
way Company  and  another.  From  a  judgment  against  the  de- 
fendant named,  and  from  an  order  denying  a  motion  for  new 
trial,  it  appeals.    Affirmed. 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  O.  Brown,  and  Mr.  B.  F. 
Garines  submitted  a  brief  in  behalf  of  Appellant.  Mr.  Wallace 
argued  the  cause  orally. 

The  pass  exemption  contract  is  a  complete  defense.  While  a 
carrier  for  reward,  at  the  common  law,  might  not  exonerate 
himself  from  any  act  of  negligence  however  slight,  this  prohibi- 
tion was  founded  upon  principles  of  public  policy,  viz.,  (1) 
that  the  carrier  for  reward  was  a  public  servant  who  had  no 
option  to  decline  the  service,  but  must  serve  and  carry  on  being 
tendered  proper  fare  or  hire;  and  (2),  that  in  the  discharge  of 
that  duty,  the  security  of  property  and  persons  intrusted  to 
him  demanded  the  very  highest  degree  of  care.    A  gratuitous 
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carrier  on  the  other  hand  was  permitted  by  the  common  law 
to  exonerate  himself  from  liability  for  any  sort  of  negligence, 
however  slight.  The  principle  of  public  policy  did  not  apply 
to  him,  for  he  was  at  liberty  to  refuse  to  carry  gratuitously 
if  he  saw  fit,  and  therefore  at  liberty  to  declare  the  conditions 
upon  which  alone  he  would  perform  this  voluntary  service.  In 
submitting  this  distinction  between  those  carrying  for  reward 
and  gratuitously,  we  call  attention  to  the  decisions  of  those 
courts  that  have  recognized  to  the  fullest  extent  the  rule  of 
public  policy  limiting  the  power  of  the  carrier  for  reward  to 
contract  for  exemption.  (See  Muldoon  v.  Railway  Co.,  7  Wash. 
528,  38  Am.  St.  Rep.  901,  35  Pac.  422,  22  L.  R.  A.  798 ;  New  York 
Central  R.  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627 ;  North- 
ern Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup.  Ct.  408,  48  L. 
Ed.  513 ;  McCormick  v.  Shippy,  119  Fed.  226 ;  s.  c.  124  Fed.  48, 
59  C.  C.  A.  568;  Cincinnati  etc.  Ry.  Co.  v.  Coal  Co.,  139  Fed.  530, 
71  C.  C.  A.  316, 1L.R.  A.,  n.  s.,  533 ;  Greenwich  Ins.  Co.  v.  Rail- 
road Co.,  112  Ky.  598,  99  Am.  St.  Rep.  313,  66  S.  W.  412,  67  S. 
W.  16,  56  L.  R.  A.  477 ;  Missouri  Railway  Co.  v.  Carter,  95  Tex. 
461,  68  S.  W.  165 ;  M <mn  v.  Railway  Co.,  135  Mich.  210,  97  N.  W. 
724;  Railway  Co.  v.  Saulsbury,  115  Tenn.  402,  90  S.  W.  626,  5 
Ann.  Cas.  744;  Woodward  v.  Railway  Co.,  35  Tex.  Civ.  App.  14, 
79  S.  W.  898 ;  Osgood  v.  Railway  Co.,  77  Vt.  334,  60  Atl.  140,  70 
L.  R.  A.  930 ;  Stevens  v.  Railway  Co.,  109  Cal.  86,  50  Am.  St. 
Rep.  17,  41  Pac.  783,  29  L.  R.  A.  751.)  It  seems  clear,  under 
the  above  decisions,  that  the  common-law  rule  of  public  policy 
forbidding  the  limitation  of  liability  for  negligence  only  ap- 
plied to  the  common  carrier,  t.  e.,  the  carrier  for  reward,  as  dis- 
tinguished from  the  gratuitous  carrier. 

This  court  has  already  adopted  the  views  of  the  supreme 
court  of  the  United  States  expressed  in  the  Lockwood  case, 
supra,  and  in  similar  cases  before  and  since.  In  an  opinion 
citing  nearly  all  of  these  decisions  in  support  of  the  text,  it 
quotes  approvingly  from  Hart  v.  Railway  Co.,  112  U.  S.  331, 
5  Sup.  Ct.  151,  28  L.  Ed.  717,  28  Co-op.  717,  as  follows:  "It 
is  the  law  of  this  court  that  a  common  carrier  may  by  special 
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contract,  limit  his  common-law  liability,  but  that  he  cannot 
stipulate  for  exemption  from  the  consequences  of  his  own  negli- 
gence and  that  of  his  servants/'  (Nelson  v.  Great  Northern  Ry. 
Co.,  28  Mont.  321,  72  Pac.  642.) 

By  accepting  the  pass  with  a  knowledge  of  the  conditions 
indorsed  thereon,  plaintiff  waived  the  benefit  of  any  statutes 
on  the  subject.  (See  Muldoon  v.  Railway  Co.,  Northern  Pac. 
Ry.  Co.  v.  Adams,  supra.)  Having  accepted  the  privilege,  he 
cannot  repudiate  the  •  conditions.  On  the  principle  that  if  he 
repudiates  the  burden,  he  cannot  claim  the  benefit,  it  was  held 
that  if  a  plaintiff  were  permitted  to  repudiate  the  condition, 
he  would  place  himself  in  the  attitude  of  a  mere  intruder  on 
the  train.  (See  Duncan  v.  Railway  Co.,  113  Fed.  508;  see,  also, 
Railway  Co.  v.  Lumber  Co.,  1  Tex.  Civ.  App.  553,  21  S.  W.  290.) 

The  pass  in  question  was  what  is  known  as  an  "exchange" 
pass.  As  such  it  was  subject  to  the  provisions  of  the  Act  of  Con- 
gress approved  June  29,  1906,  known  as  the  "Hepburn  Bill  " 
(1909  Supplement  to  H.  S.  Compiled  Statutes  1901,  p.  1149  et 
seq.).  (United  States  v.  OH  Co.,  148  Fed.  720.)  This  Act 
prohibits  discrimination  in  any  manner  in  fares,  under  heavy 
penalties,  requiring  publication  of  rates  and  prohibiting  ex- 
tending to  any  person  any  privilege  or  facility  in  the  trans- 
portation of  passengers,  except  such  as  are  specified  in  tariffs. 
All  contracts  in  violation  of  the  above  are  illegal  and  void. 
(United  States  v.  Williams,  159  Fed.  310;  Long  v.  Railway, 
130  Fed.  873,  65  C.  C.  A.  354;  Railway  v.  Mugg,  202  U.  S. 
242,  26  Sup.  Ct.  628,  50  L.  Ed.  1011,  50  Co-op.  1013 ;  Railway 
v.  OH  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553,  51  Co-op. 
553 ;  Boering  v.  Railway  Co.,  193  U.  S.  451,  24  Sup.  Ct.  515,  48 
L.  EA  742,  48  Co-op.  745;  Duncan  v.  Railway,  113  Fed.  508; 
Railway  v.  Lumber  Co.,  1  Tex.  Civ.  App.  553,  21  S.  W.  290.) 

Confessedly,  plaintiff  was  not  paying  the  tariff,  or  any  cash 
fare  for  this  journey  and  was  riding  on  an  interstate  pass,  not  on 
a  ticket.  That  the  pass  was  used  on  this  particular  occasion  for 
*  journey  in  Montana  only  is  wholly  immaterial.  The  pass  con- 
tract must  be  tested  always  by  one  and  the  same  law.    (1  Drinker 
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on  Interstate  Commerce  Act,  sees.  34,  35;  Gulf  C.  &S.  Ry.  v. 
Texas,  204  U.  S.  403,  27  Sup.  Ct.  360,  51  L.  Ed.  540,  51  Co-op. 
640-546;  Railway  v.  Grain  Co.  (Tex.  Civ.  App.),  72  S.  W.  419.) 

The  Interstate  Commerce  Commission,  under  the  power  lodged 
in  them  by  this  Act,  and  on  September  15,  1909,  issued  an  order 
that  neither  service  nor  property  nor  anything  save  money 
could  be  lawfully  accepted  for  transportation.  And  the  federal 
court  has  held  that  such  was  the  effect  of  the  Act  independently 
of  the  order.  (United  States  v.  Railway,  163  Fed.  115.) 
Unless  he  brings  himself  within  some  exception  of  the  Act,  the 
pass  would  be  wholly  void  under  the  law,  and  he,  knowing  the 
law,  be  left  as  an  intruder  on  the  train — since  the  maxim ' '  in  pari 
delicto  portior  est  conditio  defendentis"  must  be  applied. 

The  Act  prohibits  free  transportation,  with  certain  exceptions, 
and  then  provides  that  the  prohibition  shall  not  prevent  the 
issuance  of  "interchange"  passes  or  certain  other  designated 
free  carriage.  It  would  seem  to  be  plain,  therefore,  that  an 
interchange  pass  is  necessarily  a  free  pass,  and  one  expressly 
authorized  by  the  proviso  in  the  section  dealing  with  free  passes. 
And  the  Interstate  Commerce  Commission  has  expressly  so  held. 
(Parmalee  Bus  Cases,  12  Interstate  Commerce  Rep.  40.)  They 
have  further  held  that  benefit  is  not  essential  to  the  interchange. 
(Land  Agent  Cases,  12  Interstate  Commerce  Rep.  8;  Tele- 
graph Cases,  12  L  C.  C.  Rep.  11.) 

In  behalf  of  Respondent  there  was  a  brief  by  Messrs.  Roots  & 
Murray,  and  Mr.  J.  E.  Healy.  Oral  argument  by  Mr.  Jesse  B. 
Roote. 

This  case  is  governed  solely  by  Montana  laws.  (See  Justis 
v.  Atchison  T.  &  8.  Fe  Ry.  Co.,  12  Cal.  App.  639, 108  Pac.  328.) 
The  question  seems  settled  in  the  light  of  national  authorities. 
The  power  of  Congress  does  not  extend*  to  the  regulation  of 
commerce  carried  on  wholly  within  a  state.  (Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  Ed.  23 ;  Geer  v.  Connecticut,  161  U.  S. 
519, 16  Sup.  Ct.  600,  40  L.  Ed.  793 ;  Lake  Shore  etc.  v.  Ohio  etc., 
173  U.  S.  285, 19  Sup.  Ct  465, 43  L.  Ed.  702.)  As  bearing  directly 
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upon  the  question  now  at  bar  see :  Chicago  M.  &  St.  P.  Ry.  Co.  v. 
Sloan,  16&  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688 ;  State  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  582,  93  Pac.  945,  15  L.  R.  A., 
n.  s.,  134,  13  Ann.  Cas.  144. 

John  was  a  passenger  and  entitled  to  the  same  degree  of 
care  as  other  passengers,  similarly  carried,  and  as  if  he  had  paid 
his  fare.  (Railway  Co.  v.  Derby,  14  How.  485,  14  L.  Ed.  509 ; 
New  World  v.  King,  16  How.  469,  14  L.  Ed.  1019 ;  Waterbury 
v.  N.  Y.  C.  &  H.  R.  Co.,  17  Fed.  671 ;  Lockwood  v.  N.  Y.  C,  17 
Wall.  357,  21  L.  Ed.  627 ;  Gray  v.  Columbia  R.  Co.,  49  Or.  18, 
88  Pac.  297 ;  Harvey  v.  Deep  Riv.  Logging  Co.,  49  Or.  583,  90 
Pac.  501,  12  L.  E.  A.,  n.  s.,  131.) 

The  pass  was  not  free, — it  was  issued  in  exchange  of  and  for 
other  passes,  from  which  appellant  derived  benefit,  and  for  the 
direct  benefit  which  the  defendant  company  derived  from  the 
solicitation  of  business  by  John,  in  which  it  must  necessarily 
share,  and  derive  benefit  therefrom.  (Boervng  v.  C.  R.  Co.f 
20  App.  Div.  (D.  C.)  500 ;  Harris  v.  P.  S.  Co.,  52  Wash.  289,  100 
Pac.  838 ;  Dugan  v.  Railway  Co.,  193  Mass.  431,  79  N.  E.  748 ; 
Baker  v.  Boston  Co.,  74  N.  H.  100,  124  Am.  St.  Eep.  937,  65 
Atl.  386,  12  Ann.  Cas.  1272;  Galveston  v.  Bean,  45  Tex.  Civ. 
App.  721,  99  S.  W.  721 ;  Nickles  v.  Seaboard,  74  S.  C.  102„ 
54  S.  E.  255;  Petersen  v.  Seattle,  23  Wash.  615,  63  Pac.  539, 
65  Pac.  543,  53  L.  R.  A.  586;  St  Louis  v.  Wallace,  90  Ark. 
138,  118  S.  W.  412,  22  L.  R.  A.,  n.  s.,  379 ;  Eberts  v.  Detroit t 
151  Mich.  260,  115  N.  W.  43.)  Even  if  free,  the  public 
policy  of  the  state  as  shown  in  its  Constitution  and  laws,  pro- 
hibits such  a  free  pass,  and  especially  the  release  clause. 
(Bradburn  v.  Whatcom,  45  Wash.  582,  88  Pac.  1020, 14  L.  R.  A.r 
n.  s.,  526;  Railway  Co.  v.  Pitcock,  82  Ark.  441,  118  Am.  St. 
Rep.  84,  12  Am.  &  Eng.  Ann.  Cas.  584,  and  note;  Ryckman  v. 
Hamilton  etc.  Co.,  10  Ont.  L.  Rep.  419,  4  Am.  &  Eng.  Ann.  Cas. 
1126;  Yazoo  v.  Grant,  86  Miss.  565,  109  Am.  St.  Rep.  723,  3» 
South.  502,  4  Am.  &  Eng.  Ann.  Cas.  556,  and  note;  Jacobus  v. 
Minn.  Ry.  Co.,  20  Minn.  125,  18  Am.  Rep.  360 ;  Michigan  Drov- 
er's Pass  Cases,  5  Am.  &  Eng.  Ann.  Cas.  768,  note;  Revised 
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Codes,  sec.  5298;  Kansas  8.  By.  v.  Carl,  91  Ark.  97,  134  Am, 
St.  Eep.  56,  121  S.  W.  932.) 

The  state,  representing  the  public,  has  an  interest  in  every 
citizen's  life  and  freedom  from  personal  injury,  which  is  even 
superior  to  his  own  interest,  and  which  is  closely  associated 
with  every  public  duty  which  the  defendant  performs  as  a  com- 
mon carrier  under  the  Constitution  of  Montana,  and  with  that 
interest  the  citizen  may  not  deal  by  contract,  or  in  any  way  so 
as  to  subvert  the  Constitution  of  the  state,  or  to  contravene 
public  policy.  (Nelson  v.  Qreat  Nor.  By.,  28  Mont.  321,  72 
Pac.  642 ;  Illinois  Central  By.  Co.  v.  Hammer,  72  111.  350 ;  War- 
nock  v.  Davis,  14  Otto,  775,  26  L.  Ed.  924 ;  New  World  v.  King, 
16  How.  469,  14  L.  Ed.  1019 ;  Cancemi  v.  People,  18  N.  T.  128 ; 
Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22  L.  Ed.  365 ;  Cleveland 
v.  Outran,  19  Ohio  St.  1,  2  Am.  Rep.  365.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  railway  company  defendant  from  a 
judgment  pronounced  against  it  on  the  verdict  of  a  jury  in 
Silver  Bow  county,  for  $25,000,  and  costs;  also  from  an  order 
denying  it  a  new  trial.  The  defendant  Skones  was  released 
from  liability  on  motion  for  a  directed  verdict. 

The  complaint  charged  that  on  August  11,  1907,  at  Butte, 
the  railway  company  received  plaintiff  on  its  passenger  train, 
"and  undertook  and  agreed  to  transfer  him  from  Butte  to 
Miles  City  for  a  certain  reward,"  and  that  it  was  its  duty  to 
carry  him  "in  safety  and  with  due  and  proper  care."  It  fur- 
ther charged  that  after  he  had  retired  into  an  upper  berth  of 
a  sleeping-car,  the  same  was  negligently,  carelessly,  and  unskill- 
fully  derailed,  while  in  rapid  motion,  and  partly  turned  over, 
whereby  he  was  thrown  out  of  the  berth  and  injured.  The  an- 
swer, besides  a  general  denial,  admits  that  while  plaintiff  was 
riding  in  an  upper  berth  in  a  car  of  its  passenger  train,  the  car 
was  partly  tipped  over;  but  denies  that  he  was  received,  or  was 
riding,  as  a  passenger,  or  for  a  reward,  and  avers  that  he 
boarded  the  train,  intending  to  ride,  and  at  the  time  of  the 
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derailment  was  riding,  upon  a  certain  annual  pass  which  he  had 
presented  as  his  ticket  and  right  to  carriage,  which  pass  con- 
tained the  following  conditions:  "The  person  accepting  this 
pass  agrees  that  the  Northern  Pacific  Railway  Company  shall 
not  be  liable  under  any  circumstances,  whether  of  negligence  of 
agents  or  otherwise,  for  any  injury  to  the  person,  or  for  any 
loss  or  damage  to  the  property  of  the  passenger  using  the  same." 
It  is  further  alleged  "that  plaintiff  was  riding  and  his  rights 
upon  said  train  were  under  and  pursuant  to  the  terms  and  pro- 
visions of  said  pass  contract  of  carriage  and  not  otherwise." 
The  reply  admits  that  the  plaintiff  had  and  held  this  pass,  but 
alleges  that  it  was  issued  to  him  as  agent  of  another  railroad, 
the  St.  Louis  &  San  Francisco  Railroad  Company,  of  which 
he  was  a  general  agent,  and  in  consideration  of  the  issuance  by 
such  other  railroad  of  annual  passes  from  the  latter  to  certain 
agents  of  the  defendant  company;  and  avers  that  his  rights 
were  those  of  a  passenger  for  hire,  and  not  affected  by  the  con- 
ditions stated  in  the  pass. 

There  was  no  conflict  in  the  evidence.  Desiring  to  go  to  Miles 
City,  the  plaintiff  at  about  12:40  A.  M.,  August  12,  1907,  at 
Butte  station,  boarded  train  No.  6  of  the  defendant  company, 
having  bought  an  upper  berth  in  a  sleeper  from  the  Pullman 
Company.  The  subsequent  derailment  of  the  sleeper  at  a  point 
about  seven  miles  east  of  Butte  caused  him  to  fall  from  his 
berth,  whereby  he  was  severely  and  permanently  injured.  The 
cause  of  the  derailment  could  not  be  ascertained.  There  was  no 
direct  evidence  of  any  negligence  on  the  part  of  the  defendant 
or  any  of  its  servants.  The  plaintiff  was  riding  on  the  pass 
mentioned  in  the  answer,  the  conditions  of  which  had  been  by 
him  accepted  by  signing  his  name  thereto,  adding  the  letters 
"G.  A.,"  which  meant  "General  Agent."  The  pass  was  what 
is  known  as  an  "interchange"  pass,  and  was  given  to  the  St. 
Louis  &  San  Francisco  Railroad  Company  by  the  defendant 
company,  at  the  request  of  the  former  company,  and  by  it  sent 
to  the  plaintiff  to  be  used  in  his  business  of  soliciting  passengers 
and  freight  for  that  company.    No  direct  consideration  passed 
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for  its  issuance,  but  the  two  railroads  were  in  the  habit  of  ex- 
changing passes  for  their  respective  employees,  without  regard 
to  which  company  asked  for  the  greater  number.  The  inscrip- 
tion on  the  face  read:  "Pass  Mr.  T.  A.  John,  General  Agent 
St.  L.  &  S.  F.  E.  R."  Plaintiff  testified  that,  in  his  general 
work  of  soliciting  passengers  and  freight  for  his  road,  certain 
other  railroads,  including  the  defendant  company,  would  receive 
benefits,  by  virtue  of  the  fact  that  such  passengers  and  freight 
would  be  carried  into  and  out  of  Montana  over  such  other  roads 
by  connection  with  his  road.  He  said  he  had  frequently  routed 
goods  for  his  customers  so  that  the  shipments  would  go  over 
the  Northern  Pacific  road,  and  that  he  gave  most  of  the  passen- 
ger business  to  that  company  because  it  furnished  the  best 
service.  On  the  part  of  the  defendant,  there  was  testimony  to 
the  effect  that  there  was  no  consideration  for  the  issuance  of 
such  passes,  no  obligation  to  issue  them,  and  that  their  exchange 
was  simply  a  matter  of  courtesy  between  the  roads. 

At  the  close  of  all  of  the  testimony,  the  defendant  moved  the 
court  to  direct  a  verdict  in  its  favor,  for  the  following  reasons: 
(a)  Because  there  was  no  proof  that  defendant  undertook  to 
carry  plaintiff  for  a  reward;  (b)  because  mere  proof  of  derail- 
ment of  the  train  was  no  evidence  of  actionable  negligence 
toward  a  person  in  plaintiff's  situation;  (c)  because  of  variance 
between  the  allegation  of  the  complaint  to  the  effect  that  plain- 
tiff was  being  carried  for  hire,  and  the  proof  that  he  was  being 
carried  gratuitously  under  special  contract  limiting  the  liability 
of  the  defendant;  (d)  because  plaintiff  had  voluntarily  agreed 
not  to  hold  the  defendant  liable  for  injuries  received;  (e)  be- 
cause there  is  no  allegation  in  the  complaint  of  other  than  ordi- 
nary negligence,  for  which,  under  its  contract,  defendant  was 
not  liable.  The  court  overruled  the  motion  and  instructed  the 
jury,  over  defendant's  objection  and  on  motion  of  plaintiff, 
that  "a  common  carrier  cannot  be  exonerated  by  any  agreement 
made  in  anticipation  thereof  from  any  liability  for  the  gross 
negligence  of  himself  or  his  servants."  "Therefore,"  the  court 
continued,  "if  you  believe  that  the  defendant  corporation  was 
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guilty  of  gross  negligence,  or  that  its  servants  were  guilty  of 
gross  negligence  which  proximately  caused  the  derailment  of 
the  train,  *  •  •  then  your  verdict  must  be  for  the  plain- 
tiff." This  was  the  court's  instruction  No.  1.  The  court,  also 
over  defendant's  objection,  further  charged  the  jury  as  follows: 

"(2)  You  are  instructed  that  'gross  negligence'  is  the  want 
of  slight  care  and  diligence.  *  Gross  negligence'  is  an  entire 
failure  to  exercise  care,  or  the  exercise  of  so  slight  a  degree  of 
care  as  to  justify  the  belief  that  there  was  an  indifference  to  the 
rights  and  welfare  of  others.    •    •    • 

"  (4)  The  court  charges  you  that  the  pass  on  which  the  plain* 
tiff,  John,  was  riding,  on  the  train  of  the  defendant  railway 
company,  at  the  time  of  its  derailment,  was  a  free  or  gratuitous 
pass;  that,  on  account  thereof,  the  defendant  railway  company 
cannot  be  held  liable  in  this  case  for  what  is  called  ordinary 
negligence;  but  before  the  plaintiff  can  recover  in  this  action, 
you  must  find,  by  a  preponderance  or  greater  weight  of  the  evi- 
dence, that  the  derailment  in  question  was  caused  by  the  gross 
negligence  of  the  defendant  railway  company,  or  its  agents  or 
servants. " 

1.  We  think  the  district  court  was  correct  in  charging  the 
jury  that  John  was  riding  on  a  free  or  gratuitous  pass.  The 
plaintiff,  by  tendering  instruction  No.  1,  tacitly  assented  to  this 
and  adopted  the  court's  theory  that  the  only  question  in  the 
case,  aside  from  that  of  damages,  was  whether  the  defendant 
had  been  guilty  of  gross  negligence.  It  is  contended  by  the 
defendant  that  as  the  pass  was  an  interstate  pass,  good  over  the 
lines  of  its  road  in  six  states,  it  was  subject  to  the  provisions  of 
the  Act  of  Congress  approved  June  29,  1906,  known  as  the 
"Hepburn  Act"  (Act  June  29,  1906,  Chapter  3591,  34  Stat.  584 
[U.  S.  Comp.  St.  Supp.  1907,  p.  892,  Supp.  1909,  p.  1149]),  and 
was  therefore  illegal  and  void  if  given  in  exchange  for  another 
pass,  for  the  reason  that  the  Act  prohibits  the  receipt  of  any- 
thing save  money  for  transportation.  Counsel  cite  an  order  of 
the  Interstate  Commerce  Commission,  under  date  September 
15,  1909,  and  the  case  of  United  States  v.  Chicago,  I.  &  L.  By. 
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Co.  (C.  C),  163  Fed.  114,  in  support  of  their  position.  But  we 
do  not  find  it  necessary  to  base  our  judgment  on  this  ground. 
We  find  no  testimony  in  the  record  which  would  warrant  the 
conclusion  that  any  consideration  passed  for  the  giving  of 
the  pass,  or  that  it  was  anything  more,  as  defendant's  witnesses 
testified,  than  a  gratuitous  courtesy  extended  by  one  railroad 
company  to  the  other. 

2.  We  are  of  opinion  that  the  court  was  in  error  in  submitting 
to  the  jury  the  question  of  fact  whether  defendant  had  been 
guilty  of  gross  negligence.  There  is  nothing  in  the  record  to 
support  an  affirmative  finding  of  such  negligence.  As  will  be 
hereafter  shown,  gross  negligence  is  a  matter  of  proof.  But 
plaintiff's  counsel  contend  that  there  are,  under  our  laws  (1)  no 
degrees  of  negligence,  and  (2)  that  any  negligence  by  which  a 
passenger  is  injured  is  gross  negligence.  We  cannot  assent  to 
either  of  these  propositions.  That  degrees  of  negligence  are 
known  to  our  laws  is  evidenced  by  an  examination  of  sections 
5253,  5295,  5299,  5300,  5306,  5331,  5354,  and  5355,  Revised 
Codes,  and  recognized  in  the  cases  of  Prosser  v.  Montana  C.  Ry. 
Co.,  17  Mont.  372,  43  Pac.  81,  30  L.  R.  A.  814 ;  Nelson  v.  Great 
Northern  Ry.  Co.,  28  Mont.  297,  72  Pac.  642 ;  Robinson  v.  Helena 
L.  &  Ry.  Co.,  38  Mont.  222,  99  Pac.  837 ;  and  Neary  v.  Northern 
Pacific  Ry.  Co.,  41  Mont.  480,  110  Pac.  226.  That  this  is  so  is 
a  matter  to  be  deplored,  but  the  conclusion  cannot  be  avoided. 
Aside  from  any  question  of  what  the  common  law  was  on  the 
subject,  plaintiff's  second  contention  is  disposed  of  by  the  pro- 
visions of  our  statute  (sections  5299  and  5300,  Revised  Codes, 
supra) ,  which  distinctly  recognize  the  fact  that  a  carrier  owes  a 
different  and  higher  duty  to  a  person  who  is  carried  for  reward 
from  that  owing  to  one  who  is  carried  without  reward.  Those 
Code  provisions  read  as  follows : 

"Sec.  5299.    A  carrier  of  persons  without  reward  must  use 
ordinary  care  and  diligence  for  their  safe  carriage. 

"Sec.  5300.    A  carrier  of  persons  for  reward  must  use  the 
utmost  care  and  diligence  for  their  safe  carriage,  must  provide 
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everything  necessary  for  that  purpose,  and  must  exercise  to  that 
end  a  reasonable  degree  of  •skill" 

It  being  the  law  that  a  carrier  of  passengers  without  reward 
need  only  use  ordinary  care  and  diligence  for  their  safety,  and 
that  a  carrier  for  reward  must  use  the  utmost  care,  it  seems  to 
follow  that  if  we  should  hold  this  defendant  guilty  of  gross 
negligence  on  account  of  the  fact  alone  that  an  accident  hap- 
pened, without  any  evidence  as  to  the  cause  thereof,  we  should 
not  only  destroy  the  distinction  between  gross  and  ordinary 
negligence,  and  slight  and  ordinary  care,  but  we  should  be  in- 
dulging in  judicial  legislation  by  declaring  that  a  carrier  of 
passengers  without  reward  must  use  the  utmost  care  and  dili- 
gence for  their  safe  carriage,  contrary  to  the  expressed  will  of 
the  legislature.  In  case  of  injury  to  a  passenger,  a  presumption 
of  negligence  arises  from  the  mere  fact  of  an  accident,  when 
the  injury  is  caused  by  some  thing  or  agency  for  which  the  car- 
rier is  responsible.  {Knuckey  v.  Butte  Electric  By.  Co.,  41 
Mont.  314,  109  Pac.  979.)  In  the  latter  case  the  court  said: 
"Proof  of  the  derailment  of  the  train  is  sufficient" — citing 
Pierce  v.  Great  Falls  &  C.  By.  Co.,  22  Mont.  445,  56  Pac.  867, 
and  Hoshins  v.  Northern  Pacific  Ry.  Co.,  39  Mont.  394,  102  Pac. 
988.  The  learned  trial  judge  was  evidently  of  opinion  that 
mere  proof  of  derailment  was  not  prima  facie  evidence  of  gross 
negligence,  otherwise  he  would  not  have  submitted  the  question 
whether  there  was  any  gross  negligence.  While  it  may  be  true, 
as  contended  by  plaintiff's  counsel,  that  mere  proof  of  derail- 
ment or  other  accident  to  a  train  might  under  certain  circum- 
stances furnish  an  inference  of  gross  negligence,  there  are  no 
facts  in  this  case  to  warrant  such  conclusion. 

3.  Plaintiff  was  a  passenger.  Not  a  passenger  for  reward,  but 
a  free  passenger.  Nevertheless  the  defendant  had  undertaken 
to  carry  him.  It  sustained  toward  him  the  relation  of  a  carrier 
without  reward,  and  by  virtue  of  section  5299,  Revised  Codes, 
supra,  it  owed  to  him  the  duty  of  using  ordinary  care  for  his 
safe  carriage.  It  would  be  liable  for  ordinary  negligence.  (This, 
of  course,  without  consideration  of  the  exemption  conditions  of 
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the  pass.)  Section  5298,  Revised  Codes,  provides  that  a  carrier 
without  reward  who  has  begun  to  perform  his  undertaking  must 
complete  it  in  like  manner  as  if  he  had  received  a  reward,  unless 
he  restores  the  person  or  thing  carried  to  as  favorable  a  position 
as  before  he  commenced  his  carriage.  Plaintiff,  then,  was  not  a 
trespasser ;  nor  was  he  a  mere  licensee.  Having  begun  his  jour- 
ney with  the  permission  of  the  defendant,  his  right  to  carriage 
could  not  be  arbitrarily  and  unconditionally  revoked.  Defend- 
ant was  under  express  legal  obligation  to  do  one  of  the  two 
things  mentioned  in  the  statute.  At  the  time  of  the  accident  it 
was  in  the  act  of  doing  the  first  mentioned.  Having  determined 
that  plaintiff  was  a  passenger,  and  that  the  defendant  owed  him 
the  duty  to  refrain  from  any  act  of  ordinary  negligence  to  his 
injury,  it  becomes  necessary  to  ascertain  whether  a  finding  of 
ordinary  negligence  on  the  part  of  the  defendant  will  be  justified 

m 

by  the  mere  fact  that  the  train  was  derailed. 

What  degree  of  negligence  is  it  that  is  disclosed,  as  the  law 
presumes,  by  the  fact  that  a  passenger  train  is  derailed  f  Man- 
ifestly, ordinary  negligence — a  lack  of  ordinary  care.  It  cannot 
logically  be  said  that  the  fact  of  derailment  only  raises  a  pre- 
sumption of  slight  negligence,  any  more  than  it  can  be  said  to 
raise  a  presumption  of  gross  negligence.  Mr.  Thompson,  in  his 
admirable  and  exhaustive  work  on  Negligence  (volume  1,  2d  ed., 
sec.  18,  p.  19),  refers  to  "the  standard  called  'ordinary  care.*  " 
He  also  says  in  the  same  connection,  commenting  upon  the  com- 
mon-law duty  of  a  common  carrier  of  passengers  to  exercise  a 
"very  high,  exact,  and  unremitting  care  and  attention":  "But 
even  here  it  has  been  often  pointed  out  that  the  care  required  of 
the  carrier  is  no  more  than  reasonable  care;  that  is  to  say,  a 
care  proportioned  to  the  great  risks  attending  his  business." 

The  supreme  court  of  the  United  States,  in  Philadelphia  P.  & 
B.  B.  Co.  v.  Derby,  14  How.  486,  14  L.  Ed.  502,  and  again  in 
Steamboat  New  World  v.  King,  16  How.  469,  14  L.  Ed.  1019, 
said:  "When  carriers  undertake  to  convey  persons  by  the  power- 
ful but  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  should  be  held  to  the  greatest  possible  care  and 
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diligence.  And  whether  the  consideration  for  such  transporta- 
tion be  pecuniary  or  otherwise,  the  personal  safety  of  passengers 
should  not  be  left  to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence  in  such  cases  may  well  deserve 
the  epithet  of  gross."  In  both  of  these  cases  the  plaintiff  wca 
being  carried  gratuitously.  While  we  may  not,  in  the  light  of 
our  statutes,  go  so  far  as  to  hold,  in  accordance  with  the  above 
rulings,  that  any  negligence  by  which  a  free  passenger  is  injured 
may  be  called  gross,  we  feel  satisfied  that  the  conclusion  is  not 
only  logical  but  in  accordance  with  the  accepted  notions  of  the 
profession  that  the  term  " negligence,"  standing  alone,  as  ap- 
plied to  a  carrier  of  passengers,  should,  and  does,  refer  to  that 
common  degree,  or  standard,  of  negligence  known  as  ordinary. 
And  in  so  holding  we  do  no  violence  to  our  statutes,  sections  5299 
and  5300,  Revised  Codes,  supra.  Those  Code  provisions  in 
practical  application  deal,  not  with  presumptions,  but  with  proof. 
While  the  presumption  arising  from  the  fact  of  derailment  of  a 
passenger  train  is  that  the  carrier  of  passengers,  both  paid  and 
gratuitous,  has  been  guilty  of  ordinary  negligence  or  want  of 
ordinary  care,  and  such  presumption  will  serve  to  make  a  prima 
facie  case  of  actionable  negligence  for  either  class  of  passengers, 
yet  when,  in  the  absence  of  circumstances  warranting  such  pre- 
sumption, it  becomes  necessary  to  prove  negligence,  it  is  incum- 
bent upon  the  free  passenger  to  prove  ordinary  negligence,  while 
the  passenger  for  reward  need  only  prove  slight  negligence.  A 
plaintiff  relying  upon  gross  negligence  must  offer  proof  in  sup- 
plement of  the  presumption  arising  from  the  fact  of  derailment ; 
while,  on  the  other  hand,  derailment  being  shown,  a  carrier  of 
passengers  without  reward  has  the  burden  of  proving  the  exercise 
of  ordinary  care  on  his  part,  and  a  carrier  for  re.ward  must  show 
that  he  exercised  the  utmost  care,  in  order  to  escape  liability. 

Again,  quoting  from  Thompson  on  Law  of  Negligence,  volume 
3,  second  edition,  section  2754:  "In  every  action  by  a  passenger 
against  a  carrier  to  recover  damages  predicated  upon  the  negli- 
gence or  misconduct  of  the  latter,  the  burden  of  proof,  in  the  first 
instance,  is,  of  course,  upon  the  plaintiff  to  connect  the  defendant 
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in  some  way  with  the  injury  for  which  he  claims  damages.  But 
when  the  plaintiff  has  sustained  and  discharged  this  burden  of 
proof  by  showing  that  the  injury  arose  in  consequence  of  the 
failure,  in  some  respect  or  other,  of  the  carrier's  means  of 
transportation,  or  the  conduct  of  the  carrier's  servants,  then,  in 
conformity  with  the  maxim  res  ipsa  loquitur,  a  presumption 
arises  of  negligence  on  the  part  of  the  carrier  or  his  servants, 
which,  unless  rebutted  by  him  to  the  satisfaction  of  the  jury, 
will  authorize  a  verdict  and  judgment  against  him  for  the  re- 
sulting damages.  Stated  somewhat  differently,  the  general  rule 
may  be  said  to  be  that  where  an  injury  happens  to  the  passen- 
ger in  consequence  of  the  breaking  or  failure  of  the  vehicle, 
roadway,  or  other  appliance  owned  or  controlled  by  the  carrier, 
and  used  by  him  in  making  the  transit,  or  in  consequence  of 
tlte  act,  omission  or  mistake  of  his  servants, — the  person  en- 
titled to  sue  for  the  injury  makes  out  a  prima  facie  case  for 
damages  against  the  carrier,  by  proving  the  contract  of  carriage, 
that  the  accident  happened  in  consequence  of  such  breaking  or 
failure,  or  such  act,  omission  or  mistake  of  his  servants,  and 
that,  in  consequence  of  the  accident  the  plaintiff  sustained 
damage/9  It  will  be  observed  that  the  author  employs  the 
words  "passenger"  and  "negligence"  without  any  qualification. 
Again:  "It  is  the  essential  nature  of  this  presumption  that  it 
stands  in  the  place  of  actual  proof  of  negligence,  until  it  is 
rebutted  and  overthrown.  This  presumption  would  not  be  a 
presumption — would  not  have  any  evidentiary  value  for  the 
purpose  of  influencing  the  practical  result  of  the  trial — unless 
the  court  were  allowed  to  explain  it  to  the  jury.  The  nature 
of  the  presumption  is  such  that,  unless  rebutted  to  the  satisfac- 
tion of  the  jury,  it  decides  the  case  in  favor  of  the  plaintiff, 
upon  his  making  proof  of  the  damages  sustained;  or,  to  say 
the  least,  it  takes  the  question  of  the  negligence  of  the  carrier 
to  the  jury.  If  there  is  no  countervailing  evidence — nothing 
to  explain  the  accident  consistently  with  due  care  on  the  part 
of  the  defendant,  the  plaintiff  is  plainly,  by  force  of  this  pre- 
sumption, entitled  to  a  verdict,  and  no  sound  reason  is  perceived 
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why  the  judge  should  not  be  allowed  to  so  instruct  the  jury." 
(3  Thpmpson  on  Negligence,  sec.  2770.) 

This  court  in  the  case  of  Hardesty  v.  Largey  Lumber  Co.,  34 
Mont.  151,  86  Pac.  29,  through  Mr.  Justice  Holloway  said:  "It 
may  be  conceded  that,  unaided  by  any  presumption,  the  evi- 
dence offered  by  plaintiff  is  insufficient  to  charge  the  defendant 
with  negligence.  But  counsel  for  respondent  invoke  the  doctrine 
of  the  maxim  'res  ipsa  loquitur/  and  insist  that  this  case  as 
made  by  the  plaintiff  presents  an  instance  wherein  the  presump- 
tion of  defendant's  negligence  arises  from  the  proof  of  the  acci- 
dent. Of  course,  the  general  rule  of  law  is  that  negligence  is 
not  inferable  from  the  mere  occurrence  of  the  accident;  but  to 
this  rule  is  the  well-understood  exception  that,  where  the  thing 
which  causes  the  injury  is  shown  to  be  under  the  management 
and  control  of  the  defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have 
such  management  and  control  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  the  want  of  ordinary  care  by 
the  defendant.  Under  such  circumstances,  proof  of  the  happen- 
ing of  the  event  raises  a  presumption  of  the  defendant's  negli- 
gence, and  casts  upon  the  defendant  the  burden  of  showing  that 
ordinary  care  was  exercised.'' 

Section  5244,  Revised  Codes,  reads  as  follows:  "An  employer 
must  in  all  cases  indemnify  his  employee  for  losses  caused  by 
the  former's  want  of  ordinary  care."  In  the  Hardesty  Case, 
supra,  the  court  distinctly  held  that  this  section  is  directly  ap- 
plicable to  cases  arising  between  master  and  servant  on  account 
of  personal  injuries  sustained  by  the  latter  in  the  course  of 
his  employment,  and  that  an  instruction  embodying  it  was  prop- 
erly submitted  to  the  jury.  This  being  so,  there  can  be  no 
longer  any  question  in  this  state  that,  where  the  doctrine  of 
the  maxim  "res  ipsa  loquitur"  may  be  invoked  to  raise  a  pre- 
sumption of  want  of  care,  it  is  want  of  ordinary  care  to  which 
reference  is  made.  A  master  owes  the  same  duty  to  his  ser- 
vant that  a  carrier  owes  to  an  unpaid  passenger;  that  is,  to 
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exercise  ordinary  care  for  his  safety.  The  statutes  so  declare. 
Indeed,  we  find  the  following  statement  in  the  brief  of  counsel 
for  the  appellant:  "Derailment  never  creates  a  presumption 
of  gross,  or  of  any  other  than  ordinary  negligence. f '  The  su- 
preme court  of  North  Carolina,  in  Wright  v.  Southern  B.  B. 
Co.,  127  N.  C.  225,  229,  37  S.  B.  221,  222,  said:  "This  presump- 
tion [of  negligence]  extends  to  the  occurrence!  regardless  of  the 
party  injured." 

We  therefore  hold  that  the  happening  of  the  accident  com- 
plained of  by  the  plaintiff  raised  a  presumption  of  want  of 
ordinary  care  on  the  part  of  the  defendant,  and  that  the  dis- 
trict court  should  have  so  charged  the  jury. 

4.  But  it  is  contended  by  counsel  for  the  appellant  that  a 
common  carrier,  in  this  state,  may  by  agreement  exonerate 
himself  from  liability  for  the  ordinary  negligence  of  himself 
or  his  servants.  That  such  is  the  law  is  settled  by  the  case  of 
Nelson  v.  Great  Northern  By.  Co.,  28  Mont.  297,  321,  72  Pac. 
642,  649,  where  this  court,  after  quoting  sections  2876  and  2877 
of  the  Civil  Code  of  1895  (now  sections  5338  and  5339,  Revised 
Codes),  said:  "These  two  sections,  construed  together,  give  to 
the  carrier  the  right  by  special  contract  to  provide  against 
liability  in  all  cases  except  when  it  arises  from  his  gross  negli- 
gence, fraud,  or  willful  wrong."  (See,  also,  Bose  v.  Northern 
Pacific  By.  Co.,  35  Mont.  70,  119  Am.  St.  Rep.  836,  88  Pac.  767, 
and  DonLon  Bros.  v.  Southern  Pac.  By.,  151  Cal.  763,  91  Pac. 
603, 11  L.  R.  A.,  n.  s.,  811,  12  Ann.  Cas.  1118.) 

It  is  further  contended  that,  as  to  the  plaintiff,  the  defend- 
ant was  not  a  common  carrier;  and,  further,  that  it  had  been 
expressly  exonerated  from  liability  for  its  negligence,  by  the 
contract  on  the  back  of  the  pass.  But  it  is  immaterial  whether 
the  defendant  was  technically  a  common  carrier  on  not.  If  it 
was,  and  the  pass-contract  was  valid,  it  was  exonerated  from 
liability,  for  ordinary  negligence,  by  virtue  of  the  terms  thereof ; 
and,  if  it  was  not,  it  nevertheless  owed  to  plaintiff  the  duty  of 
exercising  ordinary  care  for  his  safe  carriage. 
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5.  This  brings  us  to  a  consideration  of  an  important  question : 
Is  the  giving  of  absolutely  free  passes  prohibited  by  the  Con- 
stitution or  statute  law  of  this  state  f  The  question  is  one  of 
first  impression,  and,  so  far  as  we  are  advised,  has  never  been 
raised  in  this  jurisdiction.  Indeed,  it  is  matter  of  every-day 
knowledge  that  the  idea  has  prevailed,  since  1903  at  least,  that 
the  practice  has  not  been  illegal,  and  that  additional  legislation 
was  necessary  in  order  to  make  it  so.  This  is  evidenced  by  the 
fact  that  measures  designed  to  prohibit  the  giving  of  free  trans- 
portation have  since  been  often  advocated  and  have  been  in- 
troduced in  the  legislative  assembly,  but  have  never  been  enacted 
into  laws. 

Section  7,  Article  XV,  of  the  state  Constitution,  provides,  in 
part,  as  follows:  "All  individuals,  associations  and  corpora- 
tions shall  have  equal  rights  to  have  persons  or  property  trans- 
ported on  and  over  any  railroad,  transportation  or  express 
route  in  this  state.  No  discrimination  in  charges  or  facilities 
for  transportation  of  freight  or  passengers  of  the  same  class 
shall  be  made  by  any  railroad,  or  transportation,  or  express 
company,  between  persons  or  places  within  this  state;  but  ex- 
cursion  or  commutation  tickets  may  be   issued   and  sold   at 

special  rates,  provided  such  rates  are  the  same  to  all  persons. 
•    •    •     »» 

Mr.  Justice  Hunt,  in  the  case  of  Butte,  Anaconda  &  Pac.  By. 
Co.  v.  Montana  Union  By.  Co.,  16  Mont.  504,  526,  50  Am.  St. 
Rep.  508,  41  Pac.  232,  239,  31  L.  B.  A.  298,  commenting  upon 
this  constitutional  provision,  said:  "This  provision,  when  con- 
sidered with  section  5  of  Article  XV,  demonstrates  that  the 
Constitution,  in  its  letter,  its  spirit,  and  its  policy  as  well, 
classes  all  railroads  •  •  •  as  public  highways,  subject  to  use 
by  the  public  of  right,  amenable  to  the  laws  governing  common 
carriers  forever  forbidding  all  obnoxious  favoritisms  between 
any  who  desire  to  use  such  highways.  •  •  •  This  stable  writ- 
ten policy  is  doubtless  the  outgrowth  of  pernicious  systems  of 
discrimination  and  preference  which  railroad  corporations  may 
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have  indulged  in  throughout  the  land  where  their  powers  are 
unrestrained  by  constitutional  or  other  restriction." 

Section  4337,  Revised  Codes,  is  entitled  "Discrimination  in 
Charges  Forbidden/1  and  reads,  in  part,  as  follows:  "It  is 

•  •  •  unlawful  for  any  •  •  •  common  carrier  •  '  •  * 
to  charge,  demand,  collect  or  receive  from,  to  sell,  barter,  trans- 
fer or  assign  to,  any  person  •  •  •  any  ticket  *  •  •  of 
any  class  whatever  entitling  the  purchaser  or  holder  thereof  to 
transportation   by   the   common   carrier    issuing   such   ticket, 

*  •  *  for  a  greater  or  less  sum  or  price  than  is  charged, 
demanded,  collected  or  received  by  *  •  •  such  common 
carrier  •  *  •  for  a  similar  ticket  •  •  •  of  the  same 
class.  Any  •  *  •  common  carrier  •  *  •  who  •  *  • 
shall  violate  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  fined  in  the 
sum  not  exceeding  one  thousand  dollars  for  each  offense." 

In  addition  to  the  foregoing,  under  the  title-heading,  "Crimes 
against  the  Public  Health  and  Safety,"  we  have  section  8524, 
Revised  Codes,  which  reads  as  follows:  "Every  person  or  cor- 
poration who  owns,  carries  on  or  has  control  of  a  railroad  and 
fails  to  observe  any  of  the  duties  prescribed  by  law  in  reference 
to  railroads,  the  penalty  for  which  is  not  otherwise  provided  for 
in  this  Code,  is  punishable  by  a  fine  not  exceeding  five  thousand 
dollars." 

Stripped  of  those  portions  which  are  not  directly  material  to 
this  investigation,  the  constitutional  provision  reads  as  follows : 
"All  individuals  •  •  •  shall  have  equal  rights  to  have  per- 
sons •  *  •  transported  on  or  over  any  railroad  •  •  • 
in  this  state."  We  understand  this  to  mean  that  all  persons 
have  equal  natural  rights  to  be  carried  on  any  railroad  in  the 
state.  "No  discrimination  in  charges  •  •  •  for  transpor- 
tation of  •  *  #  passengers  of  the  same  class  shall  be  made 
by  any  railroad  between  persons  •  *  •  within  this  state." 
And  the  Code  provision  (section  4337,  Revised  Codes)  reads 
thus:  "It  is  •  *  *  unlawful  •  *  •  f or  any  common 
carrier    •    •    •    to  transfer    •    #    •    to  any  person   •   •   • 


38  John  v.  Northern  Pacific  Ry.  Co.      [Oct.  T.  '10 

any  ticket  •  *  *  of  any  class  whatever  entitling  the  •  •  * 
holder  thereof  to  transportation  *  •  •  for  a  *  *  * 
less  sum  or  price  than  is  charged  •  •  •  by  such  common 
carrier  •  •  •  f or  a  similar  ticket  •  •  •  of  the  same 
class."  Or  it  may  perhaps  be  read  thus:  "It  is  •  •  * 
unlawful  •  •  •  for  any  common  carrier  •  •  *  to 
charge  •  •  •  any  person  (for)  any  ticket  •  *  •  of 
any  class  whatever  entitling  the  purchaser  *  *  •  to  trans- 
portation •  •  •  a  greater  sum  or  price  than  is  charged  by 
such  common  carrier  •  •  •  f or  a  similar  ticket  •  •  • 
of  the  same  class. "  The  phraseology  is  not  to  be  commended, 
but  the  meaning  and  the  principle  involved  are  clear.  This 
section  is  a  part  of  the  so-called  "anti-scalpers"  law,  passed  in 
1893  (Laws  1893,  p.  152,  sec.  7),  and  its  purpose,  as  we  under- 
stand it,  was  not  only  to  benefit  the  railroad  companies  by  driv- 
ing the  ticket  brokers  out  of  business,  but  to  provide  against 
loss,  so  far  as  possible,  to  the  purchaser  of  an  unused  ticket, 
by  requiring  that  it  should,  under  certain  circumstances,  be 
redeemed  by  the  seller;  and  so  it  was  enacted  that  the  railroad 
companies,  being  relieved  of  the  pest  of  the  ticket  "scalpers," 
should  themselves  be  prohibited  from  indulging  in  kindred 
practices,  by  pernicious  discrimination  between  persons  of  the 
same  class.  To  that  end  it  was  enacted  that  the  offense  should 
be  a  misdemeanor  and  punishable  accordingly. 

Recurring  to  the  constitutional  provision :  It  is  not  permitted 
to  a  railroad  company  to  arbitrarily  classify  the  patrons  of  its 
road.  Even  the  legislative  assembly  in  making  classifications 
for  taxation  and  license  purposes  must  exercise  a  reasonable 
discretion  in  so  doing.  (Quong  Wing  v.  Kirkendall,  39  Mont. 
64,  101  Pac.  250.)  The  idea  of  arbitrary  and  unreasonable 
classification  for  any  purpose,  when  benefits  are  to  be  conferred 
or  penalties  imposed,  is  abhorrent  to  the  principles  of  all  Ameri- 
can constitutions,  founded,  as  they  are,  upon  the  consideration 
that  all  men  are  equal  before  the  law. 

By  the  report  of  the  case  of  State  v.  Southern  By.  Co.,m  122 
N.  C.  1052,  30  S.  E.  133,  41  L.  R.  A.  246,  it  appears  that  the 
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• 

defendant  was  indicted  for  an  unlawful  discrimination  in  the 
transportation  of  passengers  under  a  statute  (Laws  1891, 
Chapter  320,  sec.  4)  of  which  the  following  is  a  copy:  "That 
if  any  common  carrier  subject  to  the  provisions  of  this  Act 
shall  directly  or  indirectly,  by  any  special  rate,  rebate,  draw 
back  or  other  device,  charge,  demand,  collect  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of 
passengers  subject  to  the  provisions  of  this  Act,  than  it  charges, 
demands  or  collects  or  receives  from  any  other  person  or  per- 
sons for  doing  for  him  or  them  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of  traffic  under 
substantially  similar  circumstances  and  conditions,  such  com- 
mon carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  unlawful."  The  Act 
then  goes  on  to  provide  for  certain  exceptions  from  its  general 
provisions.  The  particular  offense  charged  against  the  defend- 
ant was  that  it  issued  an  annual  free  pass  to  one  Grant,  a 
member  of  the  North  Carolina  General  Assembly,  and  allowed 
him  to  ride  thereon  between  points  within  the  state.  The  court 
said:  "The  question  presented  for  our  decision  is:  Does  the 
Act  prohibit  and  make  indictable  the  giving  of  free  transporta- 
tion to  passengers  by  common  carriers?"  This  question  is  then, 
in  an  exhaustive  opinion,  concurred  in  by  all  the  justices  except 
Douglas,  J.,  answered  in  the  affirmative  as  to  both  propositions 
involved  therein.  Douglas,  J.,  concurred  in  the  opinion  that 
the  Act  prohibits  the  giving  of  free  passes,  saying:  "Such  a 
construction  is  in  strict  accordance  with  the  settled  rules  of 
judicial  interpretation  and  with  the  highest  principles  of  public 
policy."  He,  however,  held  to  the  view  that  the  case  was  stti 
generis,  and  the  defendant  not  liable  to  punishment  for  viola- 
tion of  the  Act,  so  long  as  the  giving  of  free  passes  was  only 
included  therein  by  implication;  and  with  this  view  the  writer 
is  personally  inclined  to  agree. 

We  find  no  difference  in  principle  between  the  North  Caro- 
lina Act  and  the  provisions  of  the  laws  of  Montana  above 
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quoted.  The  only  difference  of  any  kind  is  that  the  legislature 
of  North  Carolina  to  an  extent  classified  the  general  public  by 
providing  that  free  transportation  or  reduced  rates  might  be 
given  to  certain  excepted  persons  and  institutions,  while  our 
lawB  provide  that  there  shall  be  no  discrimination  between  per- 
sons of  the  same  class,  or  in  the  transfer  or  sale  of  tickets  of  the 
same  class;  and  as  the  persons  to  which  this  opinion  relates,  as 
will  hereafter  be  shown,  are  all  in  the  same  class,  such  differ- 
ence can  have  no  bearing  upon  the  result  here.  That  the  North 
Carolina  decision  is  directly  applicable  to  this  case  is  evidenced 
by  the  fact  that  conditions  here,  upon  which  our  laws  are  de- 
signed to  operate,  are  the  same  as  those  set  forth  at  length  in 
the  opinion  of  the  North  Carolina  court.  There  is  no  greater 
justification  for  giving  free  passes  to  employees  of  other  rail- 
roads than  there  is  for  giving  like  evidences  of  a  right  to  free 
carriage  to  state  officials,  as  such.  It  is  matter  of  common 
knowledge  in  Montana  that,  in  accordance  with  a  custom  that 
has  obtained  for  many  years,  members  of  the  executive,  legis- 
lative, and  judicial  branches  of  the  state  government,  and  some 
county  officers,  are  furnished  by  the  railroad  companies  with 
that  form  of  free  transportation  known  as  " passes,"  and  in 
some  cases  by  other  transportation  companies  also.  Why  should 
this  be  sot  The  practice  has  popularly  come  to  be  known  as  the 
''pass  evil,"  and  the  writer  undertakes  to  say  that  public 
sentiment  is  almost  universally  opposed  to  it,  and  that  for  the 
•very  reason  which  courts  have  always  felt  justified  in  acting 
upon,  to-wit,  that  it  involves  an  arbitrary,  unwarranted,  and 
unjust  classification  of  persons  who  occupy  the  same  relation 
toward  the  transportation  companies.  It  is  the  constant  and 
natural  protest  of  the  givers  and  receivers  of  these  passes  that 
no  consideration  is  expected  in  return  therefor.  A  judge  who 
was  thought  to  be  influenced  in  his  decisions  by  the  fact  that 
he  had  a  free  pass  in  his  pocket  would  be  promptly  declared 
venal  and  unfit.  The  law  provides  ample  remuneration,  in  the 
way  of  mileage,  for  those  officers  who  are  obliged  to  travel  on 
official   business.    Why   should   they   be   furnished   with   free 
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passes  t  Honorable  members  of  the  legislative  assembly  would 
be  greatly  incensed  by  the  suggestion  that  the  free  passes  in 
their  pockets  influenced  their  action  upon  legislation  in  which 
the  railroads  were  interested.  Why,  then,  should  they  ride  free 
of  charge?  Abundant  provision  is  always  made  for  the  pay- 
ment of  their  mileage  in  coming  to  and  going  from  the  capital. 
Indeed,  the  recipients  of  these  passes  have  been  often  obliged 
to  protest,  of  late  years  since  the  subject  has  been  agitated, 
that  nothing  is  expected  to  be  given  or  received  in  exchange 
therefor;  in  other  words,  that  they  are  purely  complimentary. 
This  is  no  doubt  true;  it  simply  emphasizes  the  fact  that  such 
passes  are  gratuitous.  And  the  whole  system  of  free  and  un- 
classified pass  giving  is  made  odious  by  a  consideration  of  the 
fact  that,  so  long  as  free  passes  are  so  generally  given,  any 
judge  or  public  officer  who  refuses  to  accept  one  or  who  ostenta- 
tiously returns  it  to  the  giver  invites  the  imputation  of  hostility 
toward  the  railroads. '  All  public  officers  should  be,  as  Caesar's 
wife  should  have  been,  above  suspicion.  What  justification  can 
there  be  for  dividing  the  traveling  public  into  free  pass  holding 
and  nonfree  pass  holding  persons! 

Our  Constitution  allows  classification,  but  not  unreasonable 
classification.  In  the  absence  of  classification  by  the  legislature, 
the  railroads  may  themselves  make  reasonable  classifications. 
But  classification  into  public  office  holding  and  nonpublic  office 
holding  persons  is  clearly  arbitrary,  vicious,  unreasonable,  and 
therefore  illegal  and  void;  and  we  believe  it  will  be  conducive 
to  a  more  healthy  condition  of  the  body  politic  to  have  this 
made  plain  without  further  delay.  And  if  one  pays  full  fare, 
and  his  neighbor  no  fare  at  all,  is  the  discrimination  not  more 
pronounced  than  would  be  the  case  if  the  latter  paid  only  half 
fare!  We  can  find  no  warrant  for  holding  that  this  constitu- 
tional provision  -and  this  statute  (section  4337,  Bevised  Codes) 
were  intended  to  apply  only  to  paying  passengers,  or  to  pas- 
sengers using  exactly  the  same  kind  of  ticket.  The  evil  sought 
to  be  counteracted  was  fundamental,  not  merely  nominal.  The 
Constitution  seems  to  us  too  plain  to  require  any  interpretation. 
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It  distinctly  says  that  all  persons  have  equal  rights  to  have 
themselves  earned  over  railroads,  and  that  no  discrimination  in 
charges  for  being  so  carried  shall  be  made  between  persons  of 
the  same  class.  That  this  provision  was  intended  to  be  of  uni- 
versal application,  except  in  the  case  of  excursion  or  commu- 
tation tickets,  is  evidenced  by  the  fact  that  the  sale  of  such 
tickets  is  specially  permitted.  If  I  travel  on  a  free  pass,  and 
my  neighbor,  who  is  in  the  same  class  with  me  except  that  he 
holds  no  public  office,  i*  obliged  to  pay  fare,  I  should  not  wel- 
come the  task  of  convincing  him  that  we  were  enjoying  equal 
rights  of  carriage  or  that  our  relative  situations  spoke  no  dis- 
crimination between  us.  And  the  ordinary  layman  who  has  a 
lawsuit  against  a  railroad  company  may  have  some  justification 
for  feeling  that  he  is  not  on  equal  terms  with  his  opponent,  if 
the  judge  who  tries  his  case  or  hears  his  appeal  has  accepted  a 
complimentary  pass  from  the  latter.  We  can  see  no  difference 
between  an  unlimited  pass  and  an  unlimited  ticket,  or  in  effect 
between  a  pass  and  a  limited  ticket,  except,  perhaps,  that  the 
holder  of  the  pass  enjoys  greater  privileges  than  does  the  holder 
of  the  ticket  If  there  were  any  such  difference,  the  statute 
could  be  nullified  by  a  mere  name.  The  fact  that  this  construc- 
tion has  never  before  been  placed  upon  the  Constitution  or  stat- 
ute law,  or  even  the  consideration  that  the  lawmakers  did  not  in 
terms  prohibit  that  particular  form  of  evil  known  as  the  giving 
of  free  "passes,"  are  not  of  sufficient  weight  to  change  our 
views  of  the  matter.  It  is  never  too  late  to  put  the  right  con- 
struction upon  a  law.  That  the  framers  of  the  Constitution 
and  the  members  of  the  legislative  assembly  had  in  view  the 
general  purpose  of  prohibiting  the  giving  of  special  privileges 
and  unjust  discrimination  between  individuals  occupying  the 
same  relative  situation  toward  railroad  companies  is  clear;  and, 
if  the  giving  of  free  passes  is  repugnant  to  this  general  purpose, 
then  it  is  prohibited,  although  "passes"  are  not  specifically 
mentioned,  either  in  the  Constitution  or  the  statute.  This  same 
mischief  existed  at  the  time  of  the  adoption  of  the  Constitution 
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and  the  passage  of  the  statute;  therefore  we  may  indulge  the 
inference  that,  being  within  the  legitimate  scope  of  the  general 
purpose  sought  to  be  effected,  the  intention  was  to  remedy  it. 
* l  It  is  the  duty  of  judges  to  so  construe  the  Act  [remedial  stat- 
ute] as  to  suppress  the  mischief  and  advance  the  remedy.  This 
injunction  is  simply  to  carry  out  the  intention  of  the  lawmaker, 
which  is  the  cardinal  aim  with  reference  to  all  statutes.  The 
intention  in'  statutes  which  are  for  this  purpose  recognized  or 
enacted  pro  bono  publico  is  more  liberally  inferred,  and  to  a 
greater  extent  dominates  the  letter,  than  is  admissible  in  dealing 
with  those  which  must  be  strictly  construed.  •  •  •  Liberal 
construction  is  given  to  suppress  the  mischief  and  advance  the 
remedy.  For  this  purpose  it  is  a  settled  rule  to  extend  the 
remedy  as  far  as  the  words  will  admit,  that  everything  may  be 
done  in  virtue  of  the  statute  in  advancement  of  the  remedy  that 
can  be  done  consistently  with  any  construction."  (2  Lewis' 
Sutherland  on  Statutory  Construction,  sees.  583,  605.)  It  is 
true  that  there  is  a  penalty  attached  to  the  violation  of  the 
statute  (section  4337,  Revised  Codes),  and  in  this  regard  it 
should  be  construed  as  are  other  penal  statutes  (section  8096, 
Revised  Codes) ;  but  that  portion  which  seeks  to  prohibit  in 
general  terms  unjust  discrimination  between  individuals  should 
be  liberally  construed,  with  a  view  to  carrying  out  the  intention 
of  the  lawmaking  body.  A  statute  may  be  remedial  in  one  part 
or  purpose  and  penal  in  another.  (Smith  v.  Toumsend,  148  U. 
S.  490,  497, 13  Sup.  Ct.  634,  37  L.  Ed.  533.) 

We  conclude,  therefore,  that  the  giving  of  free  passes,  such 
as  are  referred  to  in  this  opinion,  to  the  persons  we  have  men- 
tioned as  not  properly  distinguishable  by  classification  from  the 
general  public,  is  prohibited  by  the  Constitution,  and  also  under 
the  penalties  mentioned  in  the  statutes  above  quoted  and  con- 
sidered. It  therefore  follows  that  the  carriage  of  the  plaintiff 
by  the  defendant  without  compensation  was  an  illegal  act.  The 
giving  of  the  pass  being  prohibited  by  law,  it,  including  the 
exemption  contract  on  the  back  thereof,  was  a  nullity. 
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6.  But  can  this  holding  avail  the  plaintiff  T  Appellant  earn- 
estly contends  that  it  cannot,  and  cites  in  support  of  its  position 
the  case  of  Mvldoon  v.  Seattle  City  Ry.  Co.,  10  Wash.  311,  45 
Am.  St.  Rep.  787,  38  Pac.  995,  wherein  the  court  said:  "It  is 
maintained  that  because  the  Constitution  of  the  state  forbids 
transportation  companies  to  grant  passes  to  public  officers,  when 
that  prohibition  was  violated  by  respondent,  both  the  pass  and 
the  conditions  were  void  and  the  parties  were  placed  in  the  posi- 
tion that  the  railroad  company  was  carrying  the  appellant  as 
though  he  were  an  ordinary  free  passenger  and  was  subject  to 
its  ordinary  liabilities  in  such  cases.  •  •  •  The  appellant 
received  the  pass  which  he  knew  the  corporation  had  no  right  to 
give  him,  and  he  availed  himself  of  its  privileges,  and  he  ought 
to  be  estopped  from  saying  that  that  which  was  the  very  means 
by  which  he  occupied  a  place  in  the  respondent's  car  was  unlaw- 
fully given  him.  He  was  there  under  the  license  of  a  pass,  and 
he  cannot  be  heard1  to  say  that  his  relation  to  the  respondent  was 
any  other  than  that  which  he  voluntarily  made  it."  The  cases 
of  Northern  Pacific  By.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup. 
Ct.  408,  48  L.  Ed.  513,  Missouri  K.  &  T.  Ry.  Co.  v.  Trinity 
County  Lumber  Co.,  1  Tex.  Civ.  App.  553,  21  S.  W.  290,  and 
Duncan  v.  Maine  Central  Ry.  Co.  (C.  C),  113  Fed.  508,  are  also 
cited  to  the  same  point.  In  the  Duncan  case  the  court  said: 
"  Rejecting  the  pass  as  void,  the  plaintiff  puts  himself  in  the 
position  of  one  who  was  on  the  train  of  the  defendant  without 
its  permission,  and  without  any  intention  of  paying  the  fare 
which  would  entitle  him  to  be  regarded  as  a  passenger.  The 
consequence,  therefore,  of  the  plaintiff  putting  himself  in  that 
position,  is  to  leave  him  as  an  unauthorized  intruder,  and  to 
place  him  outside  of  those  rules  of  law  which  give  protection 
against  the  mere  negligence  of  the  servants  of  a  common  car- 


rier. ' f 


But,  as  heretofore  pointed  out,  under  our  statutes  the  plain- 
tiff  was  neither  an  intruder  nor  a  bare  licensee.  The  defendant, 
having  undertaken  to  carry  him,  owed  him  a  certain  statutory 
duty,  to-wit,  to  use  ordinary  care  for  his  safe  carriage.    We 
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doubt  if  it  can  properly  be  said  that  the  parties  were  in  pan 
delicto.  At  any  rate,  the  plaintiff  did  not  stand  in  the  same 
relation  to  the  railway  company  as  would  have  been  the  case 
had  the  pass  been  issued  to  him  personally  for  his  own  indi- 
vidual use.  The  courtesy  extended  was  not  to  John,  but  to  his 
employer,  the  St.  Louis  &  San  Francisco  Railroad  Company. 
He  was  on  business  for  his  company.  The  pass  ran  to  him  as 
general  agent,  and  he  so  signed  the  agreement  on  the  back 
thereof.  It  may  be  presumed  that  he  was  not  an  entirely  free 
agent,  but  was  required  to  travel  on  the  pass.  Under  the  cir- 
cumstances, it  must  have  been  expected  that  he  would  do  so. 
No  penalty  attached  to  receiving  the  pass  or  the  free  transporta- 
tion, while,  on  the  other  hand,  the  act  of  the  defendant  was  pro- 
hibited by  law.  It  may  well  be  considered  that  by  the  joint 
action  of  the  defendant  railway  company  and  the  St.  Louis  & 
San  Francisco  Railroad  Company  John  was  placed  in  the  situa- 
tion in  which  he  found  himself. 

But  we  are  able  to  place  our  decision  on  this  branch  of  the 
case  on  other  and  higher  grounds.  Asserting  again  that  John 
was  a  passenger :  He  was  in  the  care  and  custody  of  the  defend- 
ant. The  law  declares  that  no  valid  contract  existed  between 
them.  The  pass  and  its  conditions  were  nullities — in  legal 
effect  they  had  never  existed.  The  duty  which  a  carrier  owes 
to  its  passengers  is  founded,  not  in  contractual  relation,  but  in 
public  policy.  The  preservation  of  human  life  and  the  safely 
of  human  limbs  are  so  highly  regarded  by  the  law  that  it  has 
always  been  its  policy  to  safeguard  both  when  intrusted  to  the 
keeping  of  those  who,  as  was  so  well  said  by  Mr.  Justice  Orier, 
in  Philadelphia  etc.  B.  B.  Co.  v.  Derby,  supra,  "undertake  to 
-convey  persons  by  the  powerful  but  dangerous  agency  of  steam. " 
John  was  in  a  situation  created,  not  by  himself,  but  by  the  law. 
The  legal  relation  which  he  bore  to  the  defendant  was  created 
T>y  the  law.  Being  a  passenger,  he  had  not  the  power  to  place 
himself  as  an  individual  in  a  legal  situation  which  would  leave 
him  outside  the  pale  of  those  beneficent  principles  upon  which 
is  founded  the  public  policy  of  the  state.    We  quote  from  the 
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opinion  of  the  supreme  court  of  North  Carolina  in,  the  case  of 
McNeill  v.  Durham  &  C.  R.  Co.  (on  rehearing),  135  N.  C.  682, 47 
S.  E.  765,  67  L.  R.  A.  227 :  "The  pass,  issued  in  pursuance  of  an 
illegal  contract  and  for  the  purpose  of  carrying  out  its  unlawful 
purpose,  inherits  its  invalidity.  The  defendant  was  free  at  all 
times  to  decline  to  carry  the  plaintiff  except  upon  the  payment 
of  the  usual  fare,  and  to  eject  him  from  the  train  upon  refusal 
to  pay.  The  fact  that  the  pass  had  expired  makes  no  difference, 
as,  in  its  character  as  a  contract,  it  never  had  any  legal  exist- 
ence. Being  without  legal  existence,  it  was  equally  devoid  of 
legal  effect,  and,  conferring  no  rights  upon  the  plaintiff,  im- 
posed upon  him  no  obligations   which   the   law   will   enforce. 

•  •  •  The  pass  itself  being  worthless,  the  conditions  on  the 
back  thereof  could  have  no  application.  •  •  •  It  is  not  the 
unlawful  contract  for  free  transportation  which  renders  a  rail- 
road company  liable  to  the  penalty,  but  it  is  the  transportation 
itself.  •  •  •  We  must  bear  in  mind  that  while  the  statute 
renders  absolutely  void  any  contract  for  free  transportation,  so 
that  neither  party  thereto  can  acquire  any  rights  thereunder,  it 
imposes  the  penalty  only  upon  the  transportation  company. 
The  act  of  free  transportation  alone  is  criminal.  The  party 
accepting  such  transportation  is  not  guilty  of  a  criminal  act, 
whatever  moral  blame  may  attach  to  the  reception  of  unlawful 
favors.  Therefore  in  contemplation  of  law  the  parties  cannot 
be  considered  in  pari  delicto.  *  *  *  It  is  often  said  that  one 
becomes  a  passenger  by  virtue  of  a  contract.  This  is  not  always 
so.  •  *  •  But  it  may  be  said  that  the  law  raises  an  implied 
contract.  Even  if  we  accept  that  form  of  expression,  it  simply 
means  that  the  law  imposes  upon  a  common  carrier  certain 
duties  and  liabilities  which  adhere  to  the  nature  of  his  calling. 
We  prefer  to  adopt  the  more  direct  expression,  and  say  that 
those  duties  and  liabilities  are  imposed  by  law  upon  common 
carriers  upon  considerations  of  public  policy  independent  of 
contract,  and  arise  from  the  nature  of  their  public  employment. 

•  •  •  One  such  condition  is  the  inherent  liability  of  the 
carrier  for  all  injuries  proximately    resulting    from   its    own 
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negligence  or  that  of  its  servants.  But,  as  we  have  already  said, 
in  the  case  at  bar  there  was  no  legally  existing  contract,  which 
is  equivalent  to  saying  that  there  was  no  contract  at  all."  In 
that  case  the  plaintiff  was  injured  by  the  negligence  of  the  rail- 
road company  while  riding  on  a  pass  which  was  void  under  the 
statute.  On  the  pass  were  printed  substantially  the  same  con- 
ditions of  exemption  from  liability  as  those  we  have  .considered 
in  this  case.  It  was  held  that  plaintiff  was  a  passenger  and 
entitled  to  recover  as  such,  not  being  in  pari  delicto  with  the 
company  in  the  violation  of  the  law. 

7.  As  has  been  seen,  the  trial  resulted,  on  account  of  the  fact 
that  the  court  held  that  plaintiff  was  not  a  passenger  for  hire, 
in  a  departure  from  the  original  theory  of  his  counsel  as  evi- 
denced by  his  complaint;  and  the  court  gave  to  the  jury  a  defi- 
nition of  "gross  negligence,"  which  is  now  claimed  by  counsel 
for  the  appellant  to  be  erroneous.  Neither  consideration  is 
sufficient  to  warrant  a  reversal.  It  is  the  policy  of  the  law  that 
immaterial  variances  between  the  allegations  of  a  pleading  and 
the  proof  should  be  disregarded  by  the  courts,  unless  the  adverse 
party  has  been  misled  thereby  to  his  prejudice.  The  defendant 
was,  upon  the  record,  liable  in  damages  as  a  matter  of  law.  No 
attempt  was  made  to  rebut  the  presumption  of  negligence  aris- 
ing from  the  fact  of  derailment.  The  court  might  properly 
have  charged  the  jury  that  the  only  disputed  questions  of  fact 
were  the  extent  of  plaintiff's  injuries  and  the  amount  of  dam- 
ages sustained.  (See  Consolidated  Gold  &  Sapphire  Co.  v. 
St  rut  hers,  41  Mont.  565,  111  Pac.  152.)  As  there  arose  a  pre- 
sumption of  ordinary  negligence  from  the  fact  of  derailment, 
and  plaintiff  was  entitled  to  recover,  regardless  of  whether  he 
was  a  passenger  for  hire  or  not,  without  proof  of  gross  negli- 
gence, no  prejudice  could  result  to  the  defendant  on  account 
of  the  errors  complained  of,  conceding  them  to  have  been  such. 
And,  in  any  event,  a  technically  proper  retrial  would  simply 
necessitate  an  amendment  of  the  pleadings,  with  the  same  ulti- 
mate result.  Under  such  circumstances,  a  new  trial  ought  not 
to  be  ordered. 
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8.  It  is  claimed  that  the  damages  are  excessive.  At  the  time 
of  the  injury  plaintiff  was  thirty-nine  years  of.  age  and  in  per- 
fect health.  His  salary  was  $1,800  per  year.  He  now  inter- 
mittently suffers  from  a  pain  in  his  head,  he  sleeps  poorly,  his 
right  side  is  partially  paralyzed,  and  he  has  lost  the  use  of  his 
voice.  He  testified  that  at  the  time  of  the  first  manifestation 
of  paraly^s  he  suffered  "pain  unbearable."  One  witness  said: 
"He  is  a  physical  wreck  now."  The  physicians  testified  that 
his  injuries  were  probably  permanent  and  would  eventually 
cause  his  death.  In  view  of  this  evidence,  we  cannot  say  that 
the  jury,  with  whom  the  matter  primarily  rested,  rendered  an 
excessive  verdict 

The  judgment  and  order  appealed  from  are  afikmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Holloway  :  I  am  unable  to  agree  with  the  con- 
clusion reached  by  the  majority  of  the  court  as  announced 
above.  If  the  pass  upon  which  John  was  riding  at  the  time  he 
was  injured  is  invalid  for  any  reason,  its  invalidity  must  be 
determined  by  reference  to  section  7,  Article  XV,  of  the  state 
Constitution,  or  section  4337,  Revised  Codes,  or  both,  for  there 
are  not  any  other  provisions  of  law  affecting  the  question,  so 
far  as  my  investigation  discloses. 

1.  That  the  Constitution  does  not  forbid  a  railway  company 
issuing  passes  or  giving  free  transportation  seems  to  me  beyond 
question.  The  Constitution  declares  that  all  persons  shall  have 
equal  rights  in  transportation  by  common  carriers.  This  does 
not  mean  anything  more  than  that  the  common  carrier  cannot 
accept  one  person  as  a  passenger,  and  refuse  to  accept  another 
under  like  circumstances.  The  Constitution  also  declares:  "No 
discrimination  in  charges  *  •  *  for  transportation  of 
•  •  •  passengers  of  the  same  class  shall  be  made  by  any 
railroad  •  •  •  company,  between  persons  or  places  within 
this  state."  This  does  not  prohibit  discriminations  between  per- 
sons, but  only  forbids  discriminations  between  persons  of  the 
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same  class.  It  is  a  clear  recognition  of  the  right  of  a  railroad 
company,  in  the  absence  of  any  legislation  on  the  subject,  to 
make  a  classification  of  passengers  and  to  deal  differently  with 
the  different  classes.  There  is  not  now  any  existing  statute  by 
which  the  legislature  has  sought  to  classify  passengers;  but 
there  are  statutes  which  recognize  two  distinct  classes.  Sections 
5297,  5298,  and  5299,  Revised  Codes,  refer  to  passengers  without 
reward,  or  gratuitous  passengers ;  while  sections  5500-5304  deal 
with  passengers  for  reward,  or  passengers  who  pay  fare.  If, 
then,  sections  5297,  5298,  and  5299  are  in  force  and  effect,  it 
is  not  unlawful  for  a  railway  company  to  carry  some  passen- 
gers gratuitously.  "Who,  then,  are  the  passengers  who  may  be 
lawfully  carried  without  reward?  The  legislature  has  not 
designated  them.  In  fact,  it  has  not  made  any  classification 
of  passengers,  as  it  might  have  done  under  the  Constitution,  but 
has  contented  itself  with  the  recognition  of  the  two  classes  above. 
That  the  legislature  might  classify  passengers  and  provide  that 
free  transportation  should  not  be  given  the  members  of  one 
class  and  leave  the  members  of  the  other  class  free  to  accept 
passes  is  beyond  question.  There  is  not  any  constitutional  pro- 
hibition against  such  legislation,  while  section  5  of  Article  XV 
of  the  Constitution  provides  that  the  legislative  assembly  shall 
have  power  to  regulate  and  control  by  law  the  rates  for  trans- 
portation of  passengers  from  one  point  to  another  in  this  state. 
If  the  legislature  had  made  such  a  classification  as  indicated 
above,  the  only  question  which  could  be  raised  would  be :  Is  the 
classification  so  far  unreasonable  as  to  warrant  the  courts  in 
holding  the  statute  invalid  1 

"Whether  or  not  any  classification  is  unreasonable  depends 
xipon  a  variety  of  circumstances.  A  legislative  classification  is 
presumed  to  be  reasonable  (Quong  Wing  v.  Kirkendall,  above), 
and  the  burden  of  showing  that  it  is  unreasonable  is  upon  the 
person  who  asserts  it  (State  v.  McKinney,  29  Mont.  375,  74  Pac. 
1095,  1  Ann.  Cas.  579) .  If,  then,  the  legislature  of  Montana  had 
made  the  classification  to  which  I  refer  above,  and  had  pro- 
vided that  class  A  should  be  composed  of  the  employees  of  the 
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railways  operating  in  this  state,  and  the  employees  of  other 
roads  which  exchange  employees'  passes  with  the  roads  in  this 
state,  and  class  B  should  comprise  all  other  persons,  and  that 
the  persons  named  in  class  A  might  be  carried  gratuitously,  but 
that  it  should  be  unlawful  for  any  railway  company  to  give 
any  pass,  free  transportation,  or  reduced  rate  to  any  member 
of  class  B,  I  am  convinced  that  such  a  statute  could  not  be  suc- 
cessfully attacked  on  the  ground  that  the  classification  is  unrea- 
sonable. While  I  have  not  been  able  to  find  any  decided  case 
directly  passing  upon  just  such  a  statute,  a  reference  to  legisla- 
tion upon  the  subject  will  indicate  the  view  quite  generally  en- 
tertained by  legislators,  and,  while  legislative  interpretation  is 
not  binding  upon  courts,  it  is  at  least  entitled  to  very  great  con- 
sideration. 

The  Constitution  of  Alabama,  Article  XIV,  section  22,  the 
Constitution  of  Florida,  Article  XVI,  section  30,  the  Constitu- 
tion of  Illinois,  Article  XI,  section  15,  the  Constitution  of 
Mississippi,  Article  VII,  section  186,  and  the  Constitution  of 
Nebraska,  Article  XI,  section  7,  are  in  all  essentials  substan- 
tially alike,  and  provide  that  the  legislatures  of  the  respective 
states  shall  pass  laws  to  prevent  unjust  discrimination  in  the 
rates  for  passengers  traveling  on  railroads  between  points 
within  the  respective  states. 

The  Constitution  of  California,  Article  XII,  section  21,  and 
the  Constitution  of  Washington,  Article  XII,  section  15,  pro- 
vide that  no  discrimination  in  charges  for  transportation  shall 
be  made  between  places  or  persons  by  any  railroad.  The  Con- 
stitution of  Arkansas,  Article  XVII,  section  3,  and  the  Consti- 
tution of  California  above,  provide  that  a  railroad  company 
shall  not  charge  more  for  carrying  any  passenger  a  short  dis- 
tance than  is  charged  for  carrying  another  passenger  a  longer 
distance  in  the  same  direction.  The  Constitution  of  Arkansas 
also  prohibits  any  unjust  discrimination  in  charges  for  passen- 
gers by  any  common  carrier.  The  Constitution  of  Idaho,  in 
Article  XI,  section  6,  contains  the  same  provision  as  that  found 
in  the  Constitution  of  Montana,  in  Article  XV,  section  7  above. 


42  Mont.]       John  v.  Northern  Pacific  By.  Co.  61 

In  every  one  of  these  states,  excepting  Illinois,  there  is  in 
force  a  statute  forbidding  railroads  giving  passes  to  certain 
persons  or  to  persons  generally,  with  designated  exceptions. 
Alabama  permits  passes  to  be  given  to  railroad  commissioners 
and  their  employees,  to  the  officers  of  the  Y.  M.  C.  A.,  to  the 
employees  of  the  particular  railroad  issuing  the  passes,  and  to 
the  employees  of  another  road  with  which  the  first  has  .ex- 
changed employees'  passes.  A  few  other  classes  of  persons  are 
also  excepted  from  the  operation  of  the  general  anti-pass  stat- 
ute.    (Alabama  Code,  1907.) 

In  Arkansas  the  statute  first  forbade  railroads  giving  passes 
to  any  public  officer.  In  1895  this  was  amended  so  as  to  permit 
sheriffs  to  accept  passes,  and  in  1903  it  was  again  amended  to 
permit  the  superintendent  of  public  instruction  to  accept  passes. 
(Sandel  &  Hill's  Digest  of  the  Laws  of  Arkansas,  sec.  6275.) 

In  California  the  statute  only  prohibits  passes  being  given 
to  state  officers.     (Laws  1909,  Chapter  312.) 

In  Florida  the  provisions  of  the  anti-pass  law  extend  only 
to  members  of  the  legislature,  salaried  officers  of  the  state,  and 
to  delegates  to  political  conventions.  (General  Statutes  1906, 
sees.  3634-3636.) 

In  Idaho  the  anti-pass  law  reaches  only  to  members  of  the 
legislature,  members  of  the  judiciary,  to  certain  designated  ex- 
ecutive officers  of  the  state,  and  to  certain  county  officers. 
(Laws  of  Idaho,  1909,  p.  296.) 

In  Mississippi  many  classes  of  persons  are  excepted  from  the 
provisions  of  the  general  anti-pass  statute,  including  the  em* 
ployees  of  the  particular  road  issuing  the  passes,  and  the  em- 
ployees of  another  road  with  which  the  first  one  exchange* 
passes  for  employees,  officers,  etc.  Passes  are  forbidden  to  cer- 
tain public  officers,  to  candidates  for  office  and  to  members  of 
political  committees,  but  are  required  to  be  furnished  to  the 
members  and  the  secretary  of  the  railroad  commission,  who 
can  use  them,  however,  only  when  traveling  on  official  business. 
(Code  of  Mississippi  1906,  sees.  1306,  3727,  4844,  4859  and 
4873.) 
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In  Nebraska  the  anti-pass  law  excepts  from  its  provisions  sev- 
eral classes  of  persons,  and  permits  passes  to  be  given  to  the  em- 
ployees of  the  particular  road  issuing  them,  and  to  the  em- 
ployees of  another  road  with  which  the  first  one  exchanges 
employees'  passes.  (Cobbey's  Annotated  Statutes  of  Nebraska, 
1907,  sec.  10664.) 

In  Washington  the  statute  forbids  any  unjust  discrimination 
in  rates  charged  passengers  by  any  railroad  company,  but  from 
its  provisions  are  excepted  a  number  of  classes  to  the  members 
of  which  free  transportation  or  reduced  rates  may  be  given, — 
among  the  classes  are  ministers  of  the  Gospel,  inmates  of  hos- 
pitals, students  going  to  and  returning  from  schools  within  the 
state,  employees  of  the  roads  and  their  families,  ex-employees 
in  search  of  work,  and  the  families  of  employees  killed  while  in 
the  service  of  the  roads.  (Remington  &  Ballinger's  Annotated 
Statutes  of  Washington  1909,  sec.  8641.) 

In  Illinois  they  do  not  seem  to  have  any  anti-pass  laws,  but 
recognize  the  right  of  the  roads  to  issue  passes,  for  they  have 
a  statute  making  it  a  crime  to  fraudulently  use  or  sell  a  pass. 
(Supplement  to  Starr  &  Curtis'  Statutes  of  Illinois  1902,  p. 
402,  sec.  103.) 

The  Act  of  Congress,  of  June  29,  1906,  known  as  the  "Hep- 
burn Bill,"  prohibits  railroads  engaged  in  interstate  commerce 
from  giving  any  pass,  free  ticket  or  free  transportation  to  any 
passengers  except  to  certain  classes  of  persons  enumerated,  and 
among  the  classes  to  the  members  of  which  passes  may  be  given 
are  included  the  employees  of  the  road  issuing  the  passes  and 
their  families  and  the  employees  of  other  roads  with  which 
the  first  road  exchanges  employees'  passes.  (34  Statutes  at 
Large,  584.)  Other  states  having  anti-pass  laws  make  similar 
exceptions. 

I  have  not  been  able  to  find  that  the  constitutionality  of  any  of 
the  foregoing  statutes  has  ever  been  tested  in  the  courts.  Ap- 
parently, the  right  of  the  several  legislative  bodies  to  make  the 
classifications  of  passengers  disclosed  in  the  statutes  has  never 
been  questioned.    Many  of  these  laws  have  been  in  force  for 
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years,  and  their  very  existence  is  evidence  of  the  fact  that  in 
making  the  classifications  the  several  legislative  bodies  consid- 
ered the  classifications  reasonable.  If  the  legislature  can  thus 
classify  passengers,  and  in  one  class  include  the  employees  of  the 
particular  road  issuing  the  passes  and  also  the  employees  of  an- 
other road  with  which  the  first  one  exchanges  passes  for  em- 
ployees, and  if  such  classification  is  reasonable  when  made  by 
the  legislature,  it  is  not  less  reasonable  when  made  by  a  railroad 
company  itself,  in  the  absence  of  legislative  classification. 

"While  our  Codes  recognize  two  classes  of  passengers — (1) 
gratuitous  passengers,  and  (2)  passengers  who  pay  fare — they 
do  not  designate  the  particular  persons  who  shall  compose  either 
class.  But  if  sections  5297,  5298,  and  5299,  Revised  Codes, 
above,  have  any  force  or  effect  whatever,  there  are  gratuitous 
passengers,  or  passengers  who  may  lawfully  be  carried  free  by 
the  railroads  from  point  to  point  within  this  state. 

If  the  legislation  in  any  of  the  states  referred  to  above,  or 
the  legislation  by  the  Congress  of  the  United  States,  is  valid, 
then  the  legislature  of  Montana  was  clearly  within  its  right 
and  exercising  legitimate  legislative  functions,  when  in  1895 
it  enacted  section  908  of  the  Civil  Code,  prohibiting  the  rail- 
roads from  giving  passes  to  any  member  of  the  legislative,  ex- 
ecutive, or  judicial  departments  of  this  state.  For  the  same 
reason  our  legislature  might  properly  enact  a  general  anti-pass 
law  and  except  from  its  provisions  the  employees  of  every  rail- 
road in  this  state,  and  also  the  employees  of  any  other  road 
which  exchanges  employees'  passes  with  the  roads  operating  in 
this  state.  If  the  legislature  can  ipake  this  classification,  then 
I  insist  that,  in  the  absence  of  such  legislation,  the  railroads 
themselves  can  make  it. 

At  the  time  of  his  injury,  John  was  employed  by  the  St. 
Louis  ft  San  Francisco  Railroad  Company,  a  company  which 
exchanged  employees'  passes  with  the  Northern  Pacific  Railway 
Company,  and  John  was  riding  upon  his  employees'  exchange 
pass.  In  putting  the  employees  of  the  St.  Louis  &  San  Fran- 
cisco road  in  a  class,  in  issuing  passes  to  them — to  John  among 
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the  rest — I  insist  that  the  Northern  Pacific  Company  was  not 
guilty  of  any  unjust  discrimination  between  persons  of  the 
same  class;  that  the  pass  John  used  was  not  unlawfully  issued; 
^that  its  use  by  him  was  not  forbidden  by  the  Constitution  or 
the  laws  of  this  state;  that  he  was  bound  by  the  contract  in- 
dorsed on  the  pass;  that  it  was  incumbent  upon  him  to  show 
something  more  than  ordinary  negligence  on  the  part  of  the 
railway  company,  and,  as  he  failed  to  do  so,  he  is  not  entitled 
vto  recover  upon  the  record  presented  here. 

•2.  Section  4337,  Revised  Codes,  does  not  prohibit  the  giving 
of  passes  or  the  free  transportation  of  passengers.  It  only  pro- 
hibits a  railway  company  from  charging  one  person  more  than, 
it  charges  another  person  for  the  same  class  of  ticket.  This 
section  is  section  7  of  an  Act  entitled1  "An  Act  to  Regulate  the 
Sale  and  Redemption  of  Transportation  Tickets  of  Common 
Carriers,"  approved  March  13,  1893,  and  carried  forward  into 
the  Revised  Codes  as  section  4337,  above.  The  Act  was  popu- 
larly known  as  the  " Anti-scalper  Act,"  and  was  designed  to 
deal  with  the  evil  of  the  so-called  "scalpers'  tickets."  There 
is  not  a  suggestion  in  the  Act  anywhere  that  it  was  meant  to 
prohibit  the  giving  of  passes  or  free  transportation,  and,  since 
it  is  a  highly  penal  statute,  it  should  be  -construed  according 
to  the  fair  import  of  its  terms.  In  other  words,  if  the  legisla- 
ture intended  that  it  should  prohibit  the  giving  of  free  passes 
or  free  transportation,  then  such  intention  should  be  carried 
into  effect;  but,  unless  such  intention  can  be  gathered  from 
the  language  employed,  its  terms  should  not  be  extended  by 
implication,  and  thereby  the  street  and  steam  railroads  of  this 
state  held  liable  for  the  payment  of  a  heavy  fine  for  every 
passenger  carried  on  a  pass  or  gratuitously  from  point  to 
point  within  this  state  within  the  last  year.  It  is  a  cardinal 
rule  of  interpretation  of  statutes  that  the  intention  of  the 
legislature  in  enacting  them  shall  be  ascertained,  if  possible, 
and,  when  ascertained,  shall  be  given  force  and  effect.  To  my 
mind  there  is  not  anything  in  the  Anti-scalpers'  Act  to  indi- 
cate that  the  legislature  intended  to  prohibit  the  giving  of 
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passes,  while  there  are  surrounding  it  circumstances  which  tend 
strongly  to.  indicate  that  such  was  not  the  intention.  Two 
years  after  the  Anti-scalpers'  Act  was  passed,  the  legislature 
enacted  what  are  now  sections  5297,  5298,  and  5299  above,  all 
dealing  with  the  subject  of  carriage  of  passengers  without  re- 
ward. These  are  general  provisions  applicable  to  common  car- 
riers of  passengers.  Now,  if  section  4337  was  intended  to 
prevent  the  free  transportation  of  a  person  by  a  common  carrier, 
then  the  legislature  simply  made  itself  ridiculous  by  enacting 
sections  5297,  5298,  and  5299.  At  the  same  time  (1895)  the 
legislature  also  passed  section  908  of  the  Civil  Code  of  1895, 
which,  among  other  things,  provides:  "If  any  railroad  com- 
pany within  this  state  •  *  *  shall  give  to  any  member  of 
the  legislative,  executive  or  judicial  department  of  this  state 
any  ticket,  pass  or  privilege  other  than  is  given  to  other  patrons 
of  its  road  generally  •  •  *  [it]  shall  be  deemed  guilty  of 
a  misdemeanor,1'  etc.  This  section  remained  upon  the  statutes 
until  1903,  when  it  was  amended  by  eliminating  the  provision 
prohibiting  the  giving  of  passes.  By  an  Act  approved  Feb- 
ruary 26,  1907  (Laws  1907,  Chapter  37),  the  legislature  pro- 
vided that  free  transportation  shall  be  furnished  the  railroad 
commissioners  and  their  official  employees  when  traveling  on 
official  business  (Revised  Codes,  sec  4369).  These  statutes 
are  cited  for  two  purposes  only:  (a)  To  show  that  the  legisla- 
ture recognized  the  fact  that  it  is  not  unlawful  for  a  common 
carrier  to  transport  some  passengers  gratuitously;  and  (b)  to 
demonstrate  that,  when  the  legislature  intended  to  prohibit  the 
giving  of  passes,  it  was  able  to  command  language  by  which  to 
express  its  intention — language  so  plain  and  forceful  as  to  leave 
no  doubt  as  to  its  meaning. 

Of  course,  it  is  the  giving  of  free  transportation,  not  the  piece 
of  cardboard  called  a  pass,  against  which  publicists  have  in- 
veighed. If,  then,  the  giving  of  passes  or  free  transportation 
was  prohibited  altogether  by  section  4337  above,  it  follows  as  a 
matter  of  course  that  there  cannot  be  any  such  thing  known  to 
the  law  as  a  passenger  without  reward  or  gratuitous  passenger, 
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for  the  legislature  did  not  enact  sections  5297,  5298,  and  5299 
for  the  benefit  of  those  people  only  who  violate  section  4337. 
If  the  giving  of  free  transportation  is  prohibited  at  all  by  sec- 
tion 4337,  it  is  prohibited  altogether,  except  to  the  members  and 
employees  of  the  railroad  commission,  and  a  railway  company 
is  guilty  of  a  crime  in  carrying  one  of  its  own  employees  as  a 
free  passenger.  If  it  could  be  said  that  the  sections  of  the  Code 
dealing  with  gratuitous  passengers  were  superseded  by  the 
Anti-scalpers'  Act  of  1893,  carried  forward  by  the  omnibus  bill 
(Pol.  Code  1895,  sec.  5184),  then  we  do  not  have  any  statutes 
defining  the  duty  of  a  carrier  to  a  gratuitous  passenger,  and 
we  do  not  need  any,  for  the  reason  that  it  is  impossible  in  the 
eye  of  the  law  for  anyone  to  be  a  gratuitous  passenger,  if  the 
Anti-scalpers'  Act  prohibits  the  giving  of  free  transportation 
altogether. 

If  the  sections  dealing  with  gratuitous  passengers  were  super- 
seded by  the  Anti -scalpers'  Act,  then  John  was  not  a  gratuitous 
passenger,  and  he  was  not  a  passenger  for  hire,  for  he  did  not 
pay,  or  offer  to  pay,  or  intend  to  pay,  any  fare. 

As  was  said  before,  section  4337  only  prohibits  a  railway 
company  from  charging  one  person  more  than  it  charges  an- 
other person  for  a  ticket  of  the  same  class.  The  courts  of  this 
state  cannot  take  judicial  notice  of  the  different  classes  of 
tickets  issued  or  used  by  any  railway  company.  Section  7888, 
Revised  Codes,  enumerates  the  facts  of  which  courts  may  take 
judicial  notice,  and. the  different  classes  of  railroad  tickets  is 
not  one  of  them.  We  have  held  repeatedly  that  the  courts 
cannot  enlarge  the  provisions  of  section  7888,  but  are  restricted 
by  its  terms.  (McKnight  v.  Oregon  Short  Line  B.  B,  Co., 
33  Mont.  40,  82  Pac.  662 ;  Bowen  v.  Well,  34  Mont.  61,  85  Pac. 
740.)  There  is  not  any  evidence  in  this  record  upon  the  sub- 
ject of  the  different  classes  of  tickets  issued  by  the  Northern 
Pacific  Railway  Company;  and,  as  section  4337  deals  only  with 
different  classes  of  tickets,  it  cannot  have  any  bearing  upon  this 
case.  In  the  absence  of  evidence,  it  is  impossible  to  say  that 
the  pass  upon  which  John  traveled  was  in  effect  a  first-class 
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ticket,  or  a  second-class  ticket,  or  that  it  belonged  to  any  class 
other  than  a  class  sui  generis — the  class  of  gratuitous  passes — 
and  there  is  not  a  word  in  this  record  to  show  that  this  pass 
was  given  to  John  upon  any  different  terms  or  conditions  than 
attached  to  every  other  gratuitous  pass  issued  by  the  Northern 
Pacific  Railway  Company. 

While  the  Act  of  1907  above  would  seem  to  indicate  that  there 
is  not  any  public  sentiment  against  the  use  of  passes  by  public 
officers,  yet,  assuming  that  there  is,  the  same  reason  for  the 
existence  of  that  sentiment  is  absent  when  the  holder  of  the  pass 
is  an  employee  of  the  road  issuing  it,  or  an  employee  of  another 
road  with  which  the  first  road  exchanges  employees'  passes. 
John  is  not  a  public  officer,  but  is  an  employee  of  another  road 
with  which  the  Northern  Pacific  exchanges  employees'  passes, 
and  at  the  time  he  was  injured  he  was  using  his  employee's 
pass. 

3.  In  State  v.  Southern  By.  Co.,  122  N.  C.  1052,  30  S.  E.  133, 
41  L.  R.  A.  246,  cited  in  the  majority  opinion,  the  statute  there 
considered  prohibits  discrimination  by  the  railroads  as  between 
persons  for  services  rendered  "under  substantially  similar 
circumstances  and  conditions."  The  court  says  in  the  opinion 
that  the  crucial  point  in  the  case  arises  from  the  contention  of 
counsel  for  the  railway  company  that  the  services  rendered 
Grant,  the  legislator  who  was  riding  on  a  pass,  and  the  services 
rendered  other  passengers  who  were  compelled  to  pay  full  fare, 
were  not  necessarily  rendered  under  "substantially  similar  cir- 
cumstances and  conditions";  but,  as  the  only  difference  which 
counsel  could  show  in  the  circumstances  and  conditions  of  Grant 
and  th'e  paid  passenger  was  that  Grant  was  a  member  of  the 
legislature  and  the  paid  passenger  was  not,  the  court  very 
readily  reached  the  couclusion  that  such  a  distinction  did  not 
take  Grant  out  of  the  prohibited  class,  that  the  legislature  never 
intended  to  divide  the  people  of  North  Carolina  into  two  classes, 
one  composed  of  office  holders  and  influential  persons,  and  the 
other  composed  of  the  rest  of  her  citizenship,  and  permit  the 
members  of  the  first  class  to  be  carried  free,  while  the  members 
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of  the  second  were  required  to  pay  full  tariff  rates.  But  had 
the  North  Carolina  court  been  considering  the  case  of  Terry 
A.  John,  riding  over  the  Southern  Railway  in  North  Carolina 
on  a  pass  such  as  the  one  he  was  using  at  the  time  of  his  injury 
— that  is,  a  pass  given  him  by  the  Southern  Railway  Company 
as  an  exchange  pass  for  an  employee  of  the  St.  Louis  &  San 
Francisco  road — it  would  have  reached  exactly  the  opposite 
conclusion  from  the  one  it  did,  for  the  reason  that  the  statute 
of  North  Carolina,  considered  in  that  case,  makes  it  lawful  for 
a  railway  company  to  give  passes  to  its  own  employees  or  to  the 
employees  of  another  road  with  which  the  first  road  exchanged 
employees'  passes. 

But  the  decision  of  the  North  Carolina  court  cannot  have 
any  application  to  this  case  for  another  reason.  The  statute' 
of  North  Carolina  considered  in  that  case  is  entitled:  "An  Act 
to  Provide  for  the  General  Supervision  of  Railroads,  Steam- 
boats and  Canal  Companies,  Express  or  Telegraph  Companies 
doing  Business  in  the  State  of  North  Carolina,"  approved 
March  5,  1891.  It  provides  for  the  creation  of  a  railroad  com- 
mission and  defines  its  duties  and  powers.  It  then  prohibits 
unjust  discrimination  between  persons  and  defines  what  is 
meant  by  " unjust  discrimination."  Then,  as  if  to  emphasize 
the  intention  of  the  legislature  in  enacting  the  statute,  to  pro- 
hibit the  giving  of  passes  or  free  transportation  except  in 
certain  cases,  the  Act  in  section  25  enumerates  three  cer- 
tain classes  of  persons  who  are  exempted  from  its  provisions. 
Class  1  includes  destitute  and  homeless  persons  transported  by 
charitable  societies  and  the  agents  of  such  societies  while  engaged 
in  such  transportation.  Class  2  includes  ministers  of  religion, 
destitute  persons  when  transported  by  municipal  governments, 
inmates  of  homes  for  disabled  soldiers,  and  inmates  of  soldiers' 
and  sailors'  orphan  homes.  And  class  3  includes  railway  em- 
ployees. To  class  1  free  transportation  may  be  given.  To  class 
2  reduced  rates  only  may  be;  given.  While,  as  to  class  3,  the 
Act  provides:  "Nothing  in  this  Act  shall  be  construed  to  pre- 
vent railroads  from  giving  free  carriage  to  their  own  officers 
and  employees,  or  to  prevent  the  principal  officers  of  any  rail- 
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road  companies  or  company  from  exchanging  passes  or  tickets 
with  other  railroad  companies  for  their  officers  or  employees. " 
The  supreme  court  of  North  Carolina,  in  applying  this  statute 
to  the  case  of  Grant,  the  legislator  who  was  carried  by  the  rail- 
way company  gratuitously  upon  a  pass,  said:  "The  question 
presented  for  our  decision  is :  Does  the  Act  prohibit  and  make 
indictable  the  giving  of  free  transportation  to  passengers  by 
common  carriers!  Upon  its  face  clearly  it  does  not  in  all  cases, 
because  in  section  25  the  giving  of  such  free  transportation,  or 
transportation  at  reduced  rates,  to  certain  classes  of  persons 
therein  particularly  specified,  is  allowed;  but  the  person  who 
received  free  transportation  in  this  case  did  not  come  within 
either  of  the  exceptions  of  the  statute."  And  then  held  that, 
in  thus  carrying  Grant  upon  a  pass,  the  railway  company  was 
guilty  of  unjust  discrimination  as  defined  in  section  4  of  the 
Act;  and  with  that  decision  I  agree  fully,  but  I  insist  that  it 
cannot  be  applied  to  the  facts  of  this  case,  for  I  fail  to  per- 
ceive any  resemblance  whatever  between  the  North  Carolina 
statute  and  section  4337  of  our  Revised  Codes,  above. 

4.  The  complaint  alleges  that  John  was  a  passenger  for  hire. 
This  allegation  is  denied  in  the  answer.  Upon  the  trial  counsel 
for  the  railway  company  took  the  position  that,  if  the  evidence 
failed  to  show  that  John  was  a  passenger  for  hire,  the  result 
would  be  such  a  variance  between  the  pleading  and  proof  as 
to  amount  to  a  failure  of  proof.  This  view  was  urged  upon 
the  trial  court  in  a  motion  for  a  directed  verdict  and  also  in  a 
requested  instruction,  No.  7.  The  court  denied  the  motion  and 
refused  to  give  the  requested  instruction,  but  gave  instruction 
No.  4,  in  which  the  jury  was  told  that  John  was  riding  gratui- 
tously upon  his  pass.  Instruction  No.  4  must  correctly  represent 
the  views  of  the  trial  court.  It  must  be  held  to  represent  the 
views  of  both  parties,  for  neither  objected  to  it.  Under  such 
circumstances,  the  court  should  have  directed  a  verdict  for  the 
defendant,  for  an  allegation  that  John  was  a  passenger  for  hire 
is  not  sustained  by  proof  that  he  was  a  gratuitous  passenger. 
In  Schuyler  v.  Southern  Pac.  Co.  (Utah),  on  rehearing,  109  Pac. 
464,  it  is  said:  "If  the  duties  imposed  by  law  for  the  carriage 
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of  a  passenger  for  hire  were  other  than  or  different  from  those 
imposed  for  the  carriage  of  a  gratuitous  passenger,  or  if  a 
different  or  higher  degree  of  care  was  required  in  the  one  than 
in  the  other,  it  can  readily  be  seen  that  no  recovery  could  be 
had  under  an  averment  that  the  injured  person  was  a  passenger 
for  hire  on  proof  that  he  was  a  mere  gratuitous  passenger. ft 
The  language  is  particularly  applicable  here,  for  our  Codes  do 
make  a  distinction  between  the  duty  which  the  carrier  owes  to 
the  gratuitous  passenger  and  the  duty  which  it  owes  to  the  pas- 
senger for  hire.  (Sections  5299  and  5300,  Revised  Codes, 
above.) 

It  is  a  part  of  the  history  of  this  state  that  since  1903  repeated 
efforts  have  been  made  to  have  the  legislature  of  this  state  enact 
some  kind  of  an  anti-pass  statute — a  statute  that  will  at  least 
prohibit  public  officers  from  being  carried  gratuitously.  These 
efforts  have  all  failed,  for  reasons  which  appealed  to  the  mem- 
bers of  the  legislature  as  sufficiently  cogent.  However  desirable 
it  may  be  that  such  legislation  be  had,  I  insist  that  it  shall  be 
enacted  by  the  legislature,  in  terms  which  will  disclose  the  in- 
tention so  plainly  that  there  will  not  be  left  any  room  for  a 
difference  of  opinion  as  to  what  is  meant;  and,  until  that  is 
done,  I  insist  that  there  is  not  any  legislation  in  this  state  upon 
the  subject,  and  that  any  man  who  accepts  the  benefit  of  a 
pass,  as  John  did,  shall  likewise  bear  the  burden  which  it  im- 
poses, and  to  which  he  assents  when  he  signs  his  name  to  the 
contract  indorsed  on  the  back. 

On  Motion  for  Rehearing. 

(Submitted  October  26,  1910.    Decided  November  10,  1010.) 

Me.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  appellant  in  this  case  has  filed  a  motion,  supplemented 
by  a  printed  argument,  for  a  rehearing.  We  are  satisfied  with 
the  correctness  of  the  conclusions  heretofore  announced.  How- 
ever, it  is  stated  in  the  printed  argument  that  the  former 
decision  suggests  certain  questions,  which  should  be  answered 
in  order  to  clear  up  any  uncertainty  as  to  the  rights  of  the 
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appellant  and  other  railroad  companies,  in  the  matter  of  free 
transportation  or  reduced  rates. 

We  are  unable  to  answer  some  of  the  questions  propounded 
because  of  the  fact  that  they  do  not  affect  the  public,  but  only 
the  railway  companies  themselves,  and  we  are  not  sufficiently 
advised  as  to  the  circumstances  attendant  upon  the  particular 
cases  instanced.  Other  questions,  however,  involve  matters  of 
common  and  every-day  knowledge  as  to  the  conditions  surround- 
ing the  persons  mentioned ;  and  we  have  no  hesitancy  in  holding 
that  a  railroad  company  may  lawfully  issue  free  transporta- 
tion, or  sell  tickets  at  reduced  rates,  as  the  case  may  warrant, 
to  the  following  classes  of  persons : 

(1)  Employees  of  the  issuing  road,  and  the  members  of  their 
families. 

(2)  Doctors,  nurses,  and  helpers  being  hurried  to  wrecks. 

(3)  Soldiers  and  sailors  going  to  or  coming  from  institutions 
for  their  keeping. 

(4)  Ministers  of  religion  and  persons  engaged  in  charitable 
and  religious  work. 

Members  and  employees  of  the  Railroad  Commission  should 
be  allowed  to  ride  free  only  when  traveling  on  official  business. 
Section  4369,  Revised  Codes,  so  provides.  The  state  and  the 
railroad  companies  are  alike  interested  in  a  speedy  physical  in- 
spection of  the  subject  matter  of  investigation  by  such  officers. 
"When  on  private  business  they  should  pay  fare.  (See  section 
4394,  Revised  Codes.) 

No  reason  exists  why  children,  and  persons  who  by  reason  of 
physical  defects,  injuries,  or  deformities,  or  other  misfortune, 
are  unable  to  compete  with  mankind  in  general,  should  not  be 
placed  in  classes  by  themselves  and  carried  free  or  at  reduced 
rates. 

The  motion  for  a  rehearing  is  denied. 

Mb.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Holloway,  having  dissented  from  the  original 
opinion,  takes  no  part  in  this. 
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STATE  ex  rel.  STRINGFELLOW,  Relator,  v.  BOARD  OP 
COMMISSIONERS  OF  CHOUTEAU  COUNTY,  Re- 
spondent. 

(No.  2,917.) 
(Submitted  September  22, 1910.    Decided  October  13,  1910} 

[111  Pac.  144.] 

County  Seat — Removal — Election — Petition — Signers — Statutes 
— Constitution — Mandamus — Defenses. 

Constitutional  Law — Self -executing  Provisions. 

1.  Article  XVI,  section  2  of  the  Constitution,  providing  that  the  legis- 
lative assembly  shall  have  no  power  to  remove  a  county  seat,  but  that 
the  same  shall  be  provided  for  by  general  law,  and  that  no  county  seat 
shall  be  removed  unless  a  majority  of  the  qualified  electors  of  the- 
county  at  a  general  election,  on  a  proposition  to  remove  the  county 
seat,  shall  vote  therefor,  in  so  far  as  it  relates  to  the  vote  required,  is 
a  prohibition  and  is  self -executing. 

Evidence — County  Seat — Removal — Election. 

2.  Revised  Codes,  section  2852,  relating  to  elections  for  the  removal 
of  a  county  seat,  nrovides  that,  if  the  petition  to  the  county  board  is- 
signed  by  a  majority  of  the  taxpayers  of  the  county,  the  board  shall 
submit  the  question  at  the  next  general  election,  and  requires  that  the 
county  commissioners  shall  compare  the  petition  with  the  poll-books- 
of  the  county  clerk's  office  constituting  the  returns  of  the  last  election 
held  in  the  county.  Held,  in  the  absence  of  evidence  to  the  contrary r 
it  would  be  presumed  that  the  board  compared  the  names  signed  to  the 
petition  for  an  election  for  the  removal  of  a  county  seat  with  the  poll- 
books  of  the  'last"  election. 

Counties — County    Seat — Removal — Petition    for    Election— Signers — Ad 
Valorem  Taxpayers. 

8.  Revised  Codes,  section  2852,  provides  that,  if  a  petition  for  an  elec- 
tion for  the  removal  of  a  county  seat  is  signed  by  a  majority  of  the 
taxpayers  of  the  county,  the  board  of  county  commissioners  shall  sub- 
mit the  question  of  removal  at  the  next  general  election,  provided  that 
the  term  "taxpayers"  shall  be  deemed  to  mean  ad  valorem  taxpayers,, 
and,  if  the  petition  shows  that  it  is  not  signed  by  a  majority  of  the 
legal  voters  of  the  county  who  are  ad  valorem  taxpayers,  it  shall  be 
deemed  insufficient.  Held,  that  such  a  petition  was  sufficient  if  it  was 
signed  by  a  majority  of  the  ad  valorem  taxpayers  of  the  county,  pro- 
vided all  the  persons  necessary  to  make  up  such  majority  were  qualified 
voters. 

Mandamus — Official  Doty — Discretion — County  Commissioners. 

4.  Where  a  petition  signed  by  a  majority  of  the  ad  valorem  taxpayers- 
of  a  county,  who  were  qualified  voters,  for  the  change  of  a  county  seat, 
as  required  by  Revised  Codes,  section  2852,  was  submitted  to  the  county 
commissioners,  and  was  denied  because  it  did  not  contain  a  majority 
of  the  taxpayers  of  the  county,  it  must  be  presumed  that  the  petition 
was  found  sufficient,  except  for  the  fact  that  the  board  claimed  it 
should  contain  a  majority  of  the  taxpayers  of  the  county,  which  was 
determined  to  the  contrary!  in  which  case  there  was  no  discretion  for 
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the  board  to  exercise,  and  mandamus  was  available  to  compel  them  to 
give  legal  effect  to  the  petition. 

Counties — County    Seat — Change — Petition    for    Election — Withdrawal    of 
Signers. 

5.  Where  a  petition  for  an  election  to  change  a  county  Beat  was  pre- 
sented to  the  board  of  commissioners,  it  was  the  board's  duty  to  act  on 
the  petition  as  presented;  and  hence  no  signer  could  make  an  effective 
withdrawal  of  his  name  after  the  board  had  passed  on  the  sufficiency  of 
the  petition. 

Same— County  Seat — Removal — Petition — Form. 

6.  A  petition  for  an  election  for  the  removal  of  a  county  seat  was 
not  objectionable  because  it  was  made  up  of  several  parts  or  of  smaller 
single  petitions  which  were  attached  together  in  order  to  make  one  peti- 
tion, if  it  contained  a  sufficient  number  of  signers. 

Mandamus — County  Seat — Change— Petition — Defenses. 

7.  In  mandamus  to  compel  county  commissioners  to  give  effect  to  a 
petition  for  an  election  to  change  a  county  seat,  the  commissioners  were 
not  entitled  to  defend  on  the  ground  that  their  action  was  influenced  by 
statements  of  relator's  counsel,  and  that  they  acted  on  the  question  with 
undue  haste  at  his  request. 

Original  application  for  writ  of  mandate,  by  the  state  of 
Montana,  on  the  relation  of  H.  W.  Stringfellow,  against  the 
Board  of  County  Commissioners  of  Chouteau  County.  Writ 
granted. 

Mr.  0.  W.  McConneU,  in  behalf  of  Relator,  submitted  a 
brief  and  argued  the  cause  orally. 

In  the  petition  presented  to  the  board  of  county  commis- 
sioners it  is  recited  that  the  signers  to  the  petition  are  taxpayers 
and  voters  of  Chouteau  county.  This  petition  is  verified  and 
sworn  to;  so  that  when  it,  thus  sworn  to,  was  presented  to  the 
board,  a  prima  facte  case  was  made  out  in  behalf  of  the  peti- 
tioners. {Wilson  v.  Bartlett,  7  Idaho,  269,  62  Pac.  416;  Mann 
v.  Mercer  County  Court,  58  W.  Va.  651,  52  S.  E.  776.) 

The  respondent  has  interposed  a  motion  to  quash  the  alter- 
native writ  of  mandate,  and  one  of  the  alleged  reasons  is  that 
this  court  has  no  jurisdiction  on  the  subject  of  this  action,  for  the 
reason  that  the  Act  of  the  legislature  concerning  the  removal  of 
county  seats  is  unconstitutional.  While  the  power  to  locate 
county  seats  in  the  first  instance  belongs  to  the  legislature,  that 
body  may  delegate  this  power  and  leave  the  selection  of  the 
county  seat  to  the  electors  of  the  county,  without  being  guilty 
of  an  unauthorized  delegation  of  legislative  power.     (7  Am,  & 
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Eng.  Ency.  of  Law,  pp.  1013,  1014.)  Laws  enacted  by  which 
the  vote  of  the  people  should  determine  the  question  of  the  loca- 
tion of  county  seats  have  been  acquiesced  in  by  the  courts  with- 
out questioning  their  validity.  (Territory  v.  Mohave  County, 
2  Ariz.  248, 12  Pac.  730 ;  Calaveras  County  v.  Brockway,  30  CaL 
336 ;  State  v.  Stearns,  11  Neb.  104,  7  N.  W.  743 ;  Boren  v.  Smith, 
47  111.  482;  McWhirter  v.  Brainard,  5  Or.  426;  Lake  County  v. 
State,  24  Fla.  263,  4  South.  795.) 

It  is  claimed  in  the  answer  that  there  were  certain  withdrawals 
of  names  to  the  petition  for  removal,  in  the  hands  of  the  county 
clerk.  "If  any  of  the  signers  desire  to  withdraw  from  a  peti- 
tion for  removal  of  a  county  seat,  they  must  do  so  with  a  degree 
of  formality  corresponding  with  that  required  in  presenting  the 
petition.'9  (State  v.  Porter,  145  Ala.  541,  40  South.  144;  De 
Ealb  County  Court  v.  Pogue,  115  111.  App.  391.)  There  were 
no  withdrawals  or  cancellations  filed  at  the  time  the  board  acted 
upon  the  petition.  This  court  is  only  concerned  with  the  record 
that  was  before  the  board  at  jthe  time  they  denied  the  petition 
for  removal.  (See  Slingerland  v.  Norton,  59  Minn.  351,  61  N. 
W.  322 ;  also  State  v.  Boy  den,  21  S.  D.  6,  108  N.  W.  897 ,  15 
Ann.  Cas.  1122 ;  7  Am.  &  Eng.  Ency.  of  Law,  1028.) 

It  is  claimed  by  the  respondent  that  the  petition  for  removal 
is  not  a  single  petition,  but  is  composed  of  a  large  number  of 
petitions  bound  together  as  one  petition.  This  is  an  immaterial 
matter,  as  held  in  McKinney  v.  Bradford  County,  26  Fla.  267,  4 
South.  855 ;  Douglass  v.  Baker  County,  23  Fla.  419,  2  South.  776; 
Butler  v.  Mills,  61  ATk.  477,  33  S.  W.  632;  State  v.  Polk  County, 
88  Wis.  355,  60  N.  W.  266. 

Mr.  F.  E.  Stranahan,  in  behalf  of  Respondent,  filed  a  brief 
and  argued  the  cause  orally. 

The  legislative  enactment  concerning  the  removal  of  county 
seats  in  this  state,  and  particularly  section  2855  of  the  Revised 
Codes,  is  in  contravention  of  section  2  of  Article  XVI  of  the 
Constitution  of  the  state  of  Montana.  Our  Constitution  limits 
the  decision  to  at  least  a  majority  of  the  qualified  electors  of  the 
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county  voting  affirmatively,  while  the  legislature  has  required 
but  two-thirds  of  those  voting  on  the  proposition  to  secure  the 
removal.  The  result  may  be,  therefore,  under  the  legislative 
provision,  that  any  number  of  votes  less  than  a  majority  cast  in 
the  affirmative  may  operate  to  remove  the  county  seat.  "The 
legislature  may  fix  a  criterion  for  determining  the  number  of 
voters  in  a  county  in  order  to  ascertain  whether  the  proposition 
for  removal  has  received  the  required  number  of  votes,  but  the 
criterion  must  be  such  that  it  can  never  operate  to  effect  a  re- 
moval by  a  less  vote  than  the  Constitution  requires. "  (7  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  1033.) 

An  Act  somewhat  similar  to  section  2855  was  held  unconstitu- 
tional in  Minnesota.  (See  Bayard  v.  Klinge,  16  Minn.  249.) 
The  provision  of  the  Constitution  of  Tennessee  that  a  county 
seat  shall  not  "be  removed  without  the  concurrence  of  two-thirds 
of  the  qualified  voters  of  the  county"  requires  the  affirmative 
vote  of  two-thirds  of  the  qualified  voters  of  the  county  to  au- 
thorize such  removal.  It  is  not  sufficient  that  two-thirds  of  the 
votes  cast  at  the  election  are  in  favor  thereof.  (See  Braden  v. 
Stumph,  16  Lea  (Tenn.),  581;  Bpulden  v.  Lockhart,  62  Tenn.  (3 
Baxt.)  262;  also,  to  the  same  effect:  State  v.  Winklemeier,  35 
Mo.  103;  People  v.  Wiant,  48  111.  263;  Hogg  v.  Baker  (Ky.),  31 
S.  W.  726;  State  v.  Lancaster,  6  Neb.  474;  People  v.  Brown,  11 
111.  479;  County  Seat  of  Linn  County,  15  Kan.  500;  State  v. 
Sutterfield,  54  Mo.  391 ;  Vance  v.  Austell,  45  Ark.  400 ;  Chester 
v.  Commissioners,  72  N.  C.  486 ;  People  v.  Warfield,  20  111.  159 ; 
Combs  v.  Stumple,  11  Lea  (Tenn.),  26.)  A  careful  study  of  the 
authorities  discloses  that  the  rule  is  different  where  the  removal 
is  permitted  at  a  special  election.  In  such  cases  the  required  pro- 
portion voting  on  the  proposition  is  allowed  to  govern,  and  for 
that  reason,  it  seems,  the  Constitution  of  Montana  carefully 
guards  against  such  a  contingency  by  requiring  the  submission 
of  the  question  at  such  a  general  election  only. 

Nor  is  the  limitation  found  in  the  Constitution  self -executing. 
In  1884,  and  before  our  Constitution  was  adopted,  the  supreme 
€eurt  of  Colorado  passed  upon  this  question.    It  was  held  that 
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the  provision  in  the  Colorado  Constitution,  "No  county  seat  shall 
be  removed  unless  a  majority  of  the  qualified  electors  of  the 
county,  voting  on  the  proposition  at  a  general  election,  vote 
therefor,"  is  a  constitutional  limitation  and  not  self -executing. 
(Alexander  v.  People,  7  Colo.  155,  2  Pac.  894.)  If  this  statute  is 
void,  it  is  void  ab  initio,  and  the  Constitution  not  being  self -ex- 
ecuting there  is  no  law  for  the  election.  The  action  of  the  board 
of  county  commissioners  in  making  the  comparisons  provided  for 
by  section  2852  of  the  Revised  Codes  involves  extensive  examina- 
tions and  investigations  and  a  judicial  or  quasi  judicial  discre- 
tion, hence  mandamus  is  not  the  proper  remedy.  A  writ  of  man- 
date was  sought  in  the  state  of  Nevada  to  compel  the  board  of 
county  commissioners  to  submit  the  question  of  removal  at  an 
election,  but  the  supreme  court  of  that  state  held  that  it  could 
not  control  the  action  of  the  board  by  mandamus  for  the  reason 
that  the  action  of  the  board  was  judicial.  (State  v.  Board  of 
County  Commrs,,  8  Nev.  309.)  Mandamus  will  not  lie  to  compel 
a  person  to  undo  an  act  which  the  law  has  compelled  him  to  do 
and  he  has  done.  (Maxwell  v.  Burton,  2  Utah,  595.)  In  the 
case  at  bar,  the  law  has  compelled  the  respondent  board  to  act 
upon  a  petition,  and  it  has  acted  thereon,  and  this  proceeding 
is  an  attempt  to  compel  the  respondent  to  undo  that  act.  Nor 
will  the  writ  issue  commanding  a  subordinate  tribunal  to  reverse 
its  decision  when  it  has  acted  in  a  judicial  capacity  on  a  question 
properly  brought  before  it.  (Chase  v.  Blackstone  Canal  Co.r 
27  Mass.  (10  Pick.)  244.)  It  does  not  lie  to  compel  officers  exer- 
cising judicial  functions  to  set  aside  or  vacate  a  decision.  (State 
v.  Churchill,  37  Neb.  702,  56  N.  W.  484.)  It  lies  to  compel  the 
exercise  of  discretion  in  public  officers,  but  not  to  control  such 
discretion.  (Seymour  v.  Ely,  37  Conn.  103.)  Mandamus  is  not 
a  proceeding  to  correct  errors,  but  only  to  compel  action,  and  it 
does  not  lie  to  review  the  action  of  county  commissioners  in  re- 
jecting from  the  petition  of  voters  for  a  special  election  to  vote 
on  the  question  of  changing  the  county  seat  a  sufficient  number 
to  reduce  the  number  below  the  requisite  three-fifths.  (State  v. 
Nemaha  County  Commrs.,  10  Neb.  32,  4  N.  W.  373.)    It  will  not 
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be  granted  to  compel  the  supervisors  of  a  county  to  proceed  ac- 
cording to  law  to  submit  to  the  electors  of  their  county  at  the 
next  general  election  therein  a  proposition  for  changing  the  loca- 
tion of  the  county  seat.  {State  v.  Juneau  County  Supervisors, 
38  Wis.  554.) 

Where  a  board  exercises  a  discretion  on  investigation,  manda- 
mus will  not  lie  to  review  or  control  such  discretion.  (State  v. 
Richard,  16  Mont.  145,  50  Am.  St.  Rep.  476,  40  Pac.  210,  28  L. 
R.  A.  298 ;  State  v.  Smith,  23  Mont.  44,  57  Pac.  449.) 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  J.  A.  Poore, 
Assistant  Attorney  General,  also  appearing  in  behalf  of  Re- 
spondent, submitted  a  brief  on  motion  to  quash  the  alternative 
writ 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  original  proceeding  for  a  writ  of  mandate  to  com- 
pel the  board  of  county  commissioners  of  Chouteau  county  to 
submit  to  the  electors  the  question  of  the  removal  of  the  county 
seat  from  Fort  Benton  to  Havre  at  the  next  general  election. 

The  affidavit  of  the  relator  reads  as  follows :  * 

"H.  W.  Stringfellow,  being  first  duly  sworn  according  to  law, 
deposes  and  says:  'That  he  is  the  relator  above  named,  and  is  a 
resident  of  Havre,  county  of  Chouteau,  state  of  Montana,  and 
is  an  ad  valorem  taxpayer  of  said  county,  and  has  been  such 
resident  and  ad  valorem  taxpayer  for  more  than  two  years  last 
past.  That  he  is  now,  and  was,  a  qualified  elector,  and  voted 
at  the  last  general  election  in  Chouteau  county,  Montana,  held 
in  November,  1908,  and  his  name  appears  upon  the  poll-books 
of  Chouteau  county.  That  affiant  is  the  owner  of  property  in 
Havre,  in  Chouteau  county,  Montana,  and  is  beneficially  inter- 
ested in  the  location  of  the  county  seat  of  said  county,  and  the 
question  of  the  change  of  the  county  seat  in  Chouteau  county 
is  one  affecting  affiant  and  the  people  generally  in  said  county/ 

"That  heretofore,  to- wit,  on  the  sixth  day  of  September,  1910, 
at  a  regular  meeting  of  the  board  of  county  commissioners  of 
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Chouteau  county,  Montana,  there  was  duly  and  regularly  pre- 
sented to  said  board,  in  open  session,  a  petition  addressed  tc 
said  hoard,  reciting  that  'the  undersigned,  your  petitioners,  who 
are  taxpayers  and  voters  of  the  county  of  Chouteau,  state  of 
Montana,  hereby  petition  and  pray  for  the  removal  of  the  county 
seat  of  the  said  Chouteau  county  from  its  present  location  at 
Port  Benton,  in  said  Chouteau  county,  to  the  city  of  Havre,  in 
said  Chouteau  county,  and  that  an  election  be  held  to  determine 
whether  or  not  such  removal  must  be  made. ' 
*  ''That  there  was  attached  to  said  petition,  and  in  verification 
thereof,  the  affidavit  of  Victor  B.  Griggs,  which  is  in  words  and 
figures  as  follows,  to- wit: 


"  'State  of  Montana, 


:■ 


County  of  Chouteau, 

' ' '  Victor  B.  Griggs,  being  first  duly  sworn  according  to  law, 
deposes  and  says:  That  he  is  a  resident  of  Chouteau  county, 
Montana,  and  is  over  the  age  of  twenty-one  years.  That  he  has 
carefully  examined  the  annexed  petition  for  the  removal  of  the 
county  seat  of  Chouteau  county,  Montana,  from  Fort  Benton 
to  the  city  of  Havre,  and  has  carefully  counted  the  names  signed 
to  said  petition.  That  the  number  of  signers  upon  said  petition 
is  1,535.  That  affiant  has  carefully  examined  and  compared 
the  said  petition  with  the  poll-books  in  the  county  clerk's  office 
of  Chouteau  county,  Montana,  constituting  the  returns  of  the 
last  election  held  in  Chouteau  county,  for  the  purpose  of  ascer- 
taining whether  such  petition  bears  the  names  of  a  majority  of 
the  voters  listed  therein.  That  affiant  has  made  a  similar 
comparison  of  the  names  signed  to  the  petition  with  those  ap- 
pearing upon  the  listed  assessment-roll  of  the  county  for  the 
purpose  of  ascertaining  whether  the  petition  bears  the  names 
of  a  majority  of  the  ad  valorem  taxpayers  as  listed  in  said 
assessment-roll.  That  it  appears  from  the  said  poll-books  and 
from  the  assessment-roll  that  there  is  a  total  of  920  ad  valorem 
taxpayers  who  are  legal  voters  in  Chouteau  county,  Montana. 
That  a  majority  of  this  number  would  be  461.  That  the  petition 
hereto  attached  contains  520  names,  being  more  than  a  majority 
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of  the  legal  voters  of  Chouteau  county,  Montana,  who  are  ad 
valorem  taxpayers  thereof.  That  said  comparisons  have  been 
accurately  made,  and  that  the  said  count  is  full,  true,  accurate, 
and  correct. 

"  'Victor  E.  Griggs/ 

"Which  said  affidavit  was  duly  subscribed  and  sworn  to. 

"That  the  number  of  signers  to  said  petition  were  1,535. 
That  the  number  of  voters  at  the  last  general  election  held  in 
Chouteau  county  in  November,  1908,  were  2,200,  as  appears 
from  the  poll-books  in  the  county  clerk's  office,  constituting  the 
returns  of  the  last  election  held  in  said  county.  That  there  are 
1,623  names  upon  the  listed  assessment-roll  of  Chouteau  county. 
That  on  said  assessment-roll  there  are  names  of  women,  cor- 
porations, partnerships,  and  nonresidents  who  are  not  entitled  to 
vote  in  said  county,  and  whose  names  do  not  appear  upon  the 
poll-books  in  said  county.  That  there  are  also  included  in  said 
list  the  names  of  persons  who  are  not  ad  valorem  taxpayers. 
That  there  are  also  included  in  said  number  of  taxpayers  the 
names  of  persons  who  were  not  voters  at  the  last  general  elec- 
tion and  whose  names  do  not  appear  on  the  poll-books  of  said 
county.  That  there  are  only  920  ad  valorem  taxpayers  whose 
names  appear  upon  the  assessment-roll  of  Chouteau  county,  and 
whose  names  also  appear  upon  the  poll-books  of  said  county, 
showing  them  to  have  been  voters  at  the  last  general  election  held 
in  said  county.  That  a  majority  of  the  ad  valorem  taxpayers 
who  are  legal  voters  in  said  county  is  461.  * 

"That  the  petition  presented  to  the  board  of  county  commis- 
sioners praying  the  removal  of  the  county  seat  from  Port  Ben- 
ton to  Havre  contained  the  names  of  520  ad  valorem  taxpayers 
whose  names  also  appeared  upon  the  poll-books  constituting  the 
returns  of  the  last  general  election,  showing  them  to  be  legal 
voters  of  Chouteau  county,  Montana.  That  the  names  of  more 
than  a  majority  of  the  legal  voters  of  Chouteau  county  who  are 
ad  valorem  taxpayers  thereof  were  signed  to  said  petition  when 
the  same  was  presented  to  said  board  of  county  commissioners. 
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"That  the  aforesaid  facts  were  proved,  and  notwithstanding 
said  petition  was  legal  and  sufficient  and  contained'  the  requisite 
number  of  names  as  provided  by  law,  the  said  board  of  county 
commissioners  denied  said  petition,  for  the  reason  only  that  it 
did  not  contain  the  names  of  a  majority  of  the  taxpayers  of 
Chouteau  county,  and  a  resolution  denying  said  petition  was 
passed  and  indorsed  upon  said  petition  for  removal  as  follows: 
'In  the  matter  of  petition  presented  to  the  board  for  the  re- 
moval of  the  county  seat  of  Chouteau  county  from  Port  Benton 
to  Havre,  Montana,  on  motion  the  board  unanimously  denied 
the  petition,  for  the  reason  that  the  petition  does  not  contain 
the  names  of  a  majority  of  the  taxpayers  of  Chouteau  county. 
Jere  Sullivan,  Chairman.' 

"That  it  was  not  necessary  or  requisite,  and  the  law  did  not 
require  upon  said  petition  the  names  of  a  majority  of  the  tax- 
payers of  Chouteau  county,  and  yet  the  said  board  of  county 
commissioners,  in  excess  of  their  jurisdiction  and  of  the  re- 
quirements prescribed  by  law,  denied  said  petition  and  refused 
to  submit  the  question  of  removal  of  the  county  seat  to  the 
voters  of  Chouteau  county." 

Respondent  board  for  answer  admitted  the  allegations  of  cer- 
tain paragraphs  of  the  affidavit,  and,  in  effect,  denied  that  it 
had  any  knowledge  or  information  sufficient  to  form  a  belief 

« 

as  to  the  truth  of  the  averments  contained  in  certain  other  para- 
graphs. The  following  affirmative  allegations  were  then  set 
forth : 

"That  on  the  sixth  day  of  September,  1910,  and  while  this 
respondent  board  was  in  regular  session  as  the  board  of  county 
commissioners  of  Chouteau  county,  Montana,  Mr.  Odell  W.  Mc- 
Connell,  an  attorney  at  law,  and  who  is  the  attorney  for  the 
relator  in  the  above-entitled  action,  appeared  before  said  re- 
spondent board,  together  with  one  Victor  R.  Griggs,  and  repre- 
sented to  said  respondent  board  that  he,  the  said  Odell  W.  Mc- 
Connell,  appeared  before  said  respondent  board  as  the  attorney 
for  all  the  petitioners,  including  the  relator  in  this  action,  whose 
names  appeared  on  the  petition  which  he,  the  said  Odell  W. 
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McConnell,  then  and  there  produced  for  the  first  time  and  pre- 
sented to  said  respondent  board  for  its  action  thereon,  and  which 
said  petition  is  the  petition  referred  to  in  the  affidavit  of  the 
relator  on  file  in  this  action,  and  said  attorney,  representing 
said  petitioners,  then  and  there  declared  to  said  respondent 
board  that  a  careful  comparison  had  been  made  by  the  said 
Victor  B.  Griggs  of  the  said  petition  with  the  poll-books  in  the 
county  clerk's  office  constituting  the  returns  of  the  last  election 
held  in  said  Chouteau  county,  and  that  he,  the  said  Victor  R. 
Griggs,  had  made  a  similar  comparison  of  the  names  signed  to 
said  petition  with  those  appearing  upon  the  listed  assessment- 
roll  of  the  county,  and  also  presented  and  referred  said  re- 
spondent board  to  the  affidavit  of  the  said  Victor  B.  Griggs 
which  was  attached  to  said  petition,  and  which  is  set  forth  in 
full  in  said-  affidavit  for  said  writ  herein,  and  that  said  lists  and 
said  petition  had  been  checked  and  rechecked,  and  the  said 
attorney  then  and  there  reported  and  declared  to  said  respond- 
ent board  what  the  conclusions  from  such  comparisons  the  said 
Victor  B.  Griggs  had  made,  and  the  said  attorney  then  and 
there  admitted  to  this  respondent  board  that  said  petition  did 
not  contain  a  majority  of  the  taxpayers  of  said  county,  but 
informed  this  board  that  said  petition  did  contain  a  majority 
of  the  legal  voters  of  said  county  who  were  also  taxpayers,  and 
declared  to  this  respondent  board  that  it  would  not  be  neces- 
sary for  said  board  to  take  the  time  and  trouble  necessary  for 
the  board  itself  to  make  said  comparisons  as  required  by  the 
laws  of  the  state  of  Montana,  and  that,  if  said  board  did  make 
said  comparisons  as  so  required,  a  large  amount  of  time  would 
be  consumed  thereby,  and  that  he,  the  said  attorney,  wanted 
an  immediate  decision  of  said  board,  and  assuming  that  the  said 
board  would  decide  that  the  said  petition  must  contain  a  mar 
jority  of  the  taxpayers  of  the  county,  and  that  said  board  would 
for  that  reason  deny  the  petition,  the  said  attorney  declared 
that  he  was  in  a  hurry  to  get  the  matter  before  this  honorable 
court  in  order  to  have  the  decision  of  this  court  upon  said 
question,  and  the  said  attorney  declared  to  this  board  that  the 
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affidavit  of  said  Victor  B.  Griggs  was  sufficient  for  said  board, 
and  that  thereupon  alone  they  were  entitled  to  make  their 
decision. 

"And  this  respondent  board  further  alleges  that  it  relied  upon 
the  representations  and  statements  of  said  attorney,  and  believ- 
ing that  it  was  his  purpose  only  to  secure  from  said  board  the 
denial  of  said  petition  upon  the  sole  question  as  to  whether  it 
was  necessary  to  have  a  majority  of  the  ad  valorem  taxpayers 
of  said  county  as  signers  of  said  petition,  and  in  order  to  ac- 
commodate said  attorney  and  place  him  in  a  position  whereby 
he  might  have  the  question  determined'  by  this  honorable  court, 
the  said  respondent  board  denied  said  petition  accordingly  solely 
upon  the  admissions  of  said  attorney  and  the  said  affidavit 
showing  that  the  said  petition  did  not  contain  the  names  of  a 
majority  of  the  ad  valorem  taxpayers  of  said  county. 

"And  this  respondent  board  further  alleges  that  the  whole 
proceedings  hereinabove  referred  to  after  the  first  presentation 
of  said  petition,  and  up  to  the  time  of  the  denial  thereof,  did 
not  occupy  more  than  about  five  minutes  in  time,  and  that,  in 
considering  said  petition  and  in  denying  the  same,  the  said  re- 
spondent board  did  not  make  the  comparisons  of  the  names 
thereon  with  the  names  appearing  on  the  poll-books  or  on  the 
assessment  list  of  said  county,  but  acted  solely  upon  the  admis- 
sion of  said  attorney  and  the  said  Victor  R.  Griggs  in  his  said 
affidavit  that  the  said  petition  did  not  contain  the  names  of  at 
least  a  majority  of  all  the  taxpayers  of  said  county  as  shown 
by  the  assessment  list  of  said  county.  And  this  respondent 
board  realizes  that  it  acted  hastily  at  the  request  of  said  at- 
torney, and  without  due  consideration,  and  without  making  the 
comparisons  aforesaid  as  required  by  law,  and  that,  in  that  re- 
spect, it  did  fail  to  proceed  in  the  exercise  of  its  jurisdiction, 
but  such  failure  was  procured  by  the  said  attorney  as  aforesaid, 
and  this  respondent  board  alleges  that  it  is  proper,  just,  and 
equitable  that  this  board  should  reconsider  its  action  in  deny* 
ing  said  petition  without  having  made  said  comparisons  and 
without  having  had  an  opportunity  to  investigate  and  exercise 
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its  discretion  and  quasi  judicial  functions  in  its  decision  upon 
the  question  of  the  sufficiency  of  said  petition,  and  this  re- 
spondent board  now  desires  an  opportunity  to  take  up  the 
question  of  its  reconsideration  of  its  said  action  in  order  that  it 
may  fulfill  its  duty  as  prescribed  by  the  statutes  of  the  state 
of  Montana  in  that  behalf. 

"And  this  respondent  further  alleges  that  since  the  filing  of 
said  petition  on  said  sixth  day  of  September,  1910,  a  large  num- 
ber of  the  signers  thereof  have  filed  with  the  clerk  of  said  Chou- 
teau county  withdrawals  and  cancellations  of  their  names  which 
appeared  on  said  petition  at  the  time  the  same  was  presented  as 
aforesaid,  and  that  the  same  persons  so  withdrawing  and  can- 
celing their  names  from  said  petition  withheld  the  filing  of  said 
withdrawals  and  cancellations  aforesaid  and  did  not  file  the  same 
before  the  said  petition  was  filed,  relying  upon  the  supposition 
that  this  respondent  board  would  comply  with  the  statutes  of 
Montana,  and  make  the  comparisons  provided  by  said  statutes, 
and  that  the  compliance  of  said  board  with  said  statutes  would 
occupy  a  sufficient  length  of  time  to  allow  said  petitioners  so 
withdrawing  and  canceling  their  names  as  aforesaid  to  file  said 
withdrawals  and  cancellations  in  time  after  the  filing  of  said 
petition  and  before  the  final  action  of  said  board  thereon  to 
enable  said  board  to  consider  and  pass  upon  said  withdrawals 
and  cancellations. 

"  And  this  respondent  board  alleges  upon  its  information  and 
belief  that  the  said  attorney,  Odell  W.  McConnell,  and  the  said 
Victor  B.  Griggs,  and  each  of  them,  well  knew  that  a  large 
number  of  said  petitioners  had  prepared  to  file  their  withdrawals 
and  cancellations  of  their  names  from  said  petition,  and  that, 
acting  upon  such  knowledge,  they  urged  this  respondent  board 
to  deny  said  petition  and  secured  the  hasty  action  of  this  board 
thereon  in  order  that  the  said  petitioners  so  desiring  to  file 
their  withdrawals  and  cancellations  of  their  names  from  said 
petition  would  not  have  an  opportunity  to  do  so  between  the 
time  of  the  filing  of  said  petition  and  the  action  thereon  by 
said  board,  and  that  said  petitioners  had  no  time  or  oppor- 
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tunity  and  were  not  apprised  of  the  fact  in  sufficient  time  to 
afford  them  an  opportunity  to  file  their  said  withdrawals  and 
cancellations  of  their  names  from  said  petition,  for  the  reason 
that  they  had  no  notice  or  information  of  the  filing  of  said 
petition  prior  to  the  action  of  this  board  thereon. 

"And  this  board  further  alleges  upon  information  and  belief 
that  there  are  at  this  time  on  file  with  the  clerk  of  said  Chou- 
teau county  105  withdrawals  and  cancellations  of  the  names 
of  petitioners  signed  to  said  petition,  and  that  among  said  num- 
ber there  are  names  of  sufficient  legal  voters  of  said  county  who 
are  ad  valorem  taxpayers  thereof  to  make  the  number,  in  the 
event  that  the  said  withdrawals  and  cancellations  shall  be  al- 
lowed after  due  deliberation,  less  than  460  names  on  said  pe- 
tition of  lfegal  electors  and  voters  of  said  county  who  are  ad 
valorem  taxpayers  thereof,  and  that  it  is  just  and  proper  that 
this  respondent  board  should  have  an  opportunity  to  consider 
and  determine  the  said  withdrawals  and  cancellations  aforesaid, 
and  this  respondent  board  alleges  that  it  desires  an  opportunity 
to  make  an  investigation  thereof,  and  to  determine  fairly  and 
justly  all  of  the  matters  and  things  concerning  the  present  suf- 
ficiency of  the  said  petition. 

"And  the  respondent  board  further  alleges  that  the  petition 
referred  to  by  the  relator  in  his  affidavit  herein  is  not  one 
single  petition,  but  that  it  is  composed  of  a  large  number  of 
petitions  which  are  bound  together  into  what  the  relator  claims 
to  be  one  instrument  and  one  petition,  and  this  respondent 
alleges  upon  his  information  and  belief  that  the  said  petitions 
so  bound  together  as  aforesaid  have  been  in  process  of  formation 
and  completion  for  about  two  years  last  past,  and  that  many 
of  the  signatures  upon  said  petition  are  of  former  residents  of 
Chouteau  county  who  had  long  since  disposed  of  their  property 
and  have  permanently  departed  from  said  Chouteau  county 
without  the  intention  of  returning,  and  that  a  large  number  of 
the  names  appearing  upon  said  petitions  are  of  former  residents 
of  Chouteau  county  who  are  long  since  dead. 
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"And  this  answering  respondent  farther  alleges  upon  its  in- 
formation and  belief  that  the  said  Victor  R.  Griggs,  in  making 
the  comparison  referred  to  by  him  in  his  affidavit  and  in  the 
application  for  said  writ  referred  to,  did  not  compare  the  names 
on  said  petition  or  petitions  with  the  names  of  the  taxpayers  as 
they  appear  on  the  assessment  list  of  Chouteau  county  for  the 
present  year  of  1910,  but  that  he  compared  the  same  with  some 
former  assessment  list  of  said  Chouteau  county." 

Both  parties  have  moved  for  judgment  on  the  pleadings,  and 
this  court  is  asked  to  finally  dispose  of  the  case  after  considera- 
tion of  the  motions. 

Section  2  of  Article  XVI  of  the  state  Constitution  reads  as 
follows:  "The  legislative  assembly  shall  have  no  power  to  re- 
move the  county  seat  of  any  county,  but  the  same  shall  be  pro- 
vided for  by  general  law;  and  no  county  seat  shall  be  removed 
unless  a  majority  of  the  qualified  electors  of  the  county,  at  a 
general  election  on  a  proposition  to  remove  the  county  seat, 
shall  vote  therefor;  but  no  such  proposition  shall  be  submitted 
oftener  than  once  in  four  years. n 

Sections  2854  and  2855,  Revised  Codes,  read  thus: 

"Sec.  2854.  In  voting  on  the  question,  each  elector  must  vote 
for  the  place  in  the  county  which  he  prefers,  by  placing  opposite 
the  name  of  the  place  the  mark  X. 

"Sec.  2855.  When  the  returns  have  been  received  and  com- 
pared and  the  results  ascertained  by  the  board,  if  two-thirds 
of  all  the  legal  votes  cast  by  those  voting  on  the  proposition  axe 
in  favor  of  any  particular  place,  the  board  must  give  notice  of 
the  results  by  posting  notices  thereof  in  all  the  election  pre- 
cincts of  the  county,  and  by  publishing  a  like  notice  in  a  news- 
paper printed  in  the  county  at  least  once  a  week  for  four 
weeks/ ' 

1.  It  is  claimed  that  section  2855,  Revised  Codes,  is  in  con- 
flict with  the  Constitution,  in  that  it  provides  that,  if  two-thirds 
of  all  the  legal  votes  cast  by  those  voting  on  the  proposition  are 
in  favor  of  any  particular  place,  that  fact  shall  determine  the 
result  of  the  election,  while  the  Constitution  provides,  it  is  as- 
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serted,  that  no  county  seat  shall  be  removed  unless  a  majority 
of  the  qualified  voters  of  the  county  shall  vote  therefor.  The 
learned  counsel  for  respondent  say  in  their  brief:  "The  result 
may  be,  therefore,  under  the  legislative  provision,  that  any  num- 
ber of  votes  less  than  a  majority,  cast  in  the  affirmative,  may 
operate  to  remove  the  county  seat."  Relator's  counsel  insists, 
however,  that  we  are  not  called  upon  to  decide  the  point  at 
this  time.  He  suggests  that  the  situation  referred  to  may  never 
^rise ;  that  this  case  has  to  do,  not  with  the  result  of  an  election 
which  may  be  had,  but  with  the  machinery  provided  by  law 
for  submitting  the  question  to  a  vote.  On  the  other  hand,  it 
is  argued  that  the  limitation  found  in  the  Constitution  is  not 
self-executing,  and,  if  the  legislature  has  failed  to  provfde  a 
constitutional  minimum  vote  to  decide  the  result,  then  the  statute 
laws  relating  to  the  removal  of  county  seats  cannot  be  followed 
to  a  final  conclusion,  and  should,  therefore,  not  be  invoked  for 
the  purpose  of  holding  an  election  which  would  be  a  mere 
nullity  in  effect.  The  case  of  Alexander  v.  People  ex  rd.  Scko- 
field,  7  Colo.  155,  2  Pac.  894,  is  cited  in  support  of  the  proposi- 
tion that  the  constitutional,  provision  is  not  self -executing.  In 
that  case,  however,  we  find  this  language  employed  in  the  course 
of  the  opinion:  "If  the  statute,  when  passed,  should  make  no 
requirement  at  all  on  the  subject  of  the  vote,  then,  doubtless, 
effect  would  be  given  to  the  affirmative  implication  in  the  con- 
stitutional provision  and  a  majority  vote  be  held  sufficient.'7 
The  constitutional  provision  of  the  state  of  Colorado  which  was 
under  discussion  in  that  case  is  substantially  like  ours,  supra, 
while  the  statute  provided  that  not  less  than  two-thirds  of  all 
the  votes  cast  should  be  necessary  to  decide  the  result. 

We  are  of  opinion  that  the  constitutional  provision  above 
quoted  is  self-executing.  It  is  strictly  a  prohibition,  and  the 
uniform  rule  is  that  such  a  provision  is  self-executing.  (8  Cyc. 
754 ;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  913 ;  Yerger  v.  Rains, 
4  Humph.  (Tenn.)  259;  American  Union  Tel.  Co.  v.  Western 
Union  Tel  Co.,  67  Ala.  26,  42  Am.  Rep.  90;  Hickman  v.  City 
of  Kansas,  120  Mo.  110,  41  Am.  St.  Eep.  684,  25  S.  W.  £25, 


42  Mont.]     State  v.  Boahd  of  Commbs.  of  Chouteau  Co.    77 

23  L.  E.  A.  658 ;  Washingtonian  Home  v.  Chicago,  157  111.  414, 
41  N.  E.  893,  29  L.  E.  A.  798.) 

We  do  not  agree  with  counsel  for  respondent  that  in  Alex- 
ander v.  Schofield  the  supreme  court  of  Colorado  held  that  the 
provision  of  the  Colorado  Constitution  similar  to  the  provision 
of  our  Constitution  quoted  above  is  not  self-executing.  The 
point  decided  by  the  Colorado  court  is  that  the  provision  does 
not  amount  to  a  declaration  that  not  more  than  a  majority  vote 
can  be  required  to  cause  the  removal  of  a  county  seat.  A  pro- 
vision of  a  Constitution  which  is  not  self -executing  is  one  which 
requires  legislation  to  make  it  effective.  It  is  inconceivable  that 
any  legislation  could  make  the  constitutional  prohibition  above 
any  more  effective  than  it  is. 

We  may  assume  without  deciding  that  section  2855,  Eevised 
Codes,  is  invalid  in  so  far  as  it  attempts  to  authorize  the  removal 
of  a  county  seat  upon  a  vote  less  than  a  majority  of  the  qualified 
electors  of  the  county  as  that  phrase  is  used.  But  that  portion 
of  the  section  or  the  entire  section  for  that  matter  can  be  elim- 
inated altogether,  and  ample  provisions  are  still  found  in  the 
law  for  conducting  the  election,  canvassing  and  declaring  the 
result.    The  first  point  made  by  the  respondent  is  overruled. 

2.  Again,  it  is  urged  that  it  does  not  appear  in  the  affidavit 
what  assessment-roll  of  Chouteau  county  was  used  in  making 
the  comparison  with  the  names  signed  to  the  petition  for  re- 
moval. It  is  to  be  presumed,  however,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  official  duty  devolving  upon  the 
commissioners  was  regularly  performed.  The  particular  pre- 
sumption here  to  be  indulged  is  that  the  commissioners  fully 
complied  with  the  provisions  of  section  2852,  Eevised  Codes, 
which  reads  as  follows:  "If  the  petition  is  signed  by  a  majority 
of  the  taxpayers  of  such  county,  the  board  must  at  the  next 
general  election  submit  the  question  of  removal  to  the  electors 
of  the  county;  provided  that  the  term  'taxpayers'  used  in  this 
section  shall  be  deemed  to  mean  'ad  valorem  taxpayers,'  and 
that  for  the  purpose  of  testing  the  sufficiency  of  any  petition 
which  may  be  presented  to  the  county  commissioners  as  pro- 
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vided  in  this  section,  the  county  commissioners  shall  compare 
such  petition  with  the  poll-books  in  the  county  clerk's  office 
constituting  the  returns  of  the  last  election  held  in  their  county, 
for  the  purpose  of  ascertaining  whether  such  petition  bears  the 
names  of  a  majority  of  the  voters  listed  therein,  and  they  shall 
make  a  similar  comparison  of  the  names  signed  to  the  petition 
with  those  appearing  upon  the  listed  assessment-roll  of  the 
county  for  the  purpose  of  ascertaining  whether  the  petition 
bears  the  names  of  a  majority  of  the  ad  valorem  taxpayers  as 
listed  in  said  assessment-roll;  and  if  such  petition  then  shows 
that  it  has  not  been  signed  by  a  majority  of  the  legal  voters 
of  the  county  who  are  ad  valorem  taxpayers  thereof,  it  shall  be 
deemed  insufficient,  and  the  question  of  removal  of  the  county 
seat  shall  not  be  submitted." 

3.  It  is  submitted  that  mandamus  is  not  the  proper  remedy, 
inasmuch  as  the  commissioners  were  vested  with  a  judicial  or 
quasi  judicial  discretion  in  acting  upon  the  petition,  and,  hav- 
ing acted,  they  cannot  be  coerced  into  undoing  that  act  by  tie 
courts.  The  essential  requisite  of  a  petition  for  the  removal  of 
a  county  seat  is  that  it  shall  be  signed  by  a  majority  of  the  legal 
voters  of  the  county  who  are  ad  valorem  taxpayers  thereof. 
It  is  not  necessary  that  it  be#signed  by  a  majority  of  the  legal 
voters  of  the  county.  It  is  sufficient  when  it  is  signed  by  a 
majority  of  the  ad  valorem  taxpayers  of  the  county,  provided 
that  all  of  the  persons  necessary  to  make  up  such  majority  are 
qualified  electors.  (Section  2852,  Revised  Codes,  supra.) 
Tested  by  this  rule,  it  is  not  claimed,  as  we  understand  it,  that 
the  petition,  when  presented,  was  insufficient.  Assuming,  as 
we  must,  that  the  county  commissioners  made  the  comparisons 
with  the  poll-books  and  listed  assessment-roll,  as  commanded  by 
section  2852,  Revised  Codes,  supra,  it  then  becomes  incumbent 
upon  the  court  to  ascertain  from  the  resolution  of  the  board 
whether  it  determined,  after  such  comparison,  that  the  petition 
was  insufficient.  Clearly  it  did  not  so  determine.  No  such  de- 
fense is  contained  in  the  answer,  and  the  resolution  shows  that 
the  petition  was  denied  "for  the  reason  that  the  petition  does 
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not  contain  the  names  of  a  majority  of  the  taxpayers  of  Chou- 
teau county.' '  No  attempt  has  been  made  to  show  that  the 
formal  resolution  does  not  recite  the  facts  as  they  existed  at  the 
time  it  was  made.  We  must  conclude,  therefore,  that  the  board 
determined  that,  aside  from  the  fact  that  it  did  not  contain 
the  names  of  a  majority  of  the  taxpayers  of  the  county,  the 
petition  was  sufficient.  The  members  cannot  now  be  heard  to 
say  that  they  failed  to  comply  with  the  law.  This  being  so,  dis- 
cretion could  no  longer  be  exercised.  It  was  the  duty  of  the 
board  to  give  to  the  petition  its  full  legal  effect  and  act  upon  it. 
Such  action  may  be  compelled  by  mandamus.  Its  performance 
involves  a  purely  ministerial  duty  resulting  from  an  office. 
(Revised  Codes,  sec.  7214.) 

4.  The  allegation  in  the  answer  that  certain  of  the  petitioners 
have  determined  since  the  board  acted  or  now  desire  to  with- 
draw their  names  we  regard  as  irrelevant  and  immaterial.  It 
was  the  duty  of  the  board  to  act  upon  the  petition  as  presented ; 
and,  while  we  have  no  doubt  that  any  signer  might  have  with- 
drawn his  name  by  timely  action,  we  are  equally  satisfied  that 
no  action  of  his,  after  the  board  passed  upon  the  sufficiency 
of  the  petition,  could  be  effective.  The  fact  that  the  petition 
presented  to  the  board  ia  made  up  of  several  parts  or  smaller 
single  petitions  which  were  attached  together  in  order  to  make 
one  petition  is  no  objection  to  the  petition  as  presented.  (7  Am. 
&  Bug.  Ency.  of  Law,  2d  ed.,  p.  1031.) 

5.  We  are  somewhat  in  doubt  as  to  how  we  should  dispose  of 
those  portions  of  the  answer  wherein  it  is  alleged  that  the  re- 
spondent board  was  influenced  in  its  actions,  or  at  least  that 
such  actions  were  unduly  expedited  by  the  statements  of  coun- 
sel for  the  relator.  We  finally  conclude,  however,  that  the  pre- 
sumption of  right  conduct  on  the  part  of  public  officials  is 
sufficient  to  overcome  the  suggestion  that  the  action  of  the  board 
might  have  been  different  had  it  not  been  for  the  presence  and 
statements  of  counsel. 

It  is  ordered  that  a  peremptory  writ  of  mandate  issue  direct- 
ing the  respondent  board  to  meet  and  take  such  action  as  is 
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necessary  under  the  law  to  submit  the  question  of  the  removal 
of  the  county  seat  of  Chouteau  county  to  the  qualified  electors 
of  the  county  on  the  eighth  day  of  November,  1910.  Relator 
to  have  his  costs  in  this  proceeding.    Remittitur  forthwith. 

Writ  issued. 
Mb.  Justice  Holloway  concurs. 

Mb.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


WALDORF,  Respondent,  v.  PHILLIPS  et  al.,  Appellants. 

(No.  2,870.) 
(Submitted  September  16,  1910.    Decided  October  15,  1910.) 

[Ill  Pac.  546.] 

Corporations — Stock — Sales — Rescission — Want    of    Considera- 
tion— Evidence. 

Corporations — Stock — Sales — Rescission — Pleading. 

1.  A  complaint  to  rescind  a  transfer  of  shares  was  sufficient,  where  it 
alleged  that  no  consideration  passed  for  the  transfer,  regardless  of  the 
sufficiency  of  allegations  that  the  transfer  was  procured  through 
duress,  etc. 

Appeal  and  Error — Review — Conclusiveness  of  Action  in  Trial  Court. 

2.  Where  the  evidence  is  substantially  conflicting,  jury  findings  and 
the  trial  judge's  refusal  of  a  new  trial  are  conclusive  on  the  supreme 
court. 

Corporations — Managers — Authority — Raising  Own  Salary. 

3.  Plaintiff's  testimony  that  as  manager  of  a  corporation  he  had  au- 
thority to  raise  his  own  salary  established  his  right  prima  facie  to  do 
so,  in  the  absence  of  any  showing  to  the  contrary. 

Same — Shares — Sale — Rescission — Want  of  Consideration — Evidence — Suffi- 
ciency. 

4.  Evidence  held  to  sustain  a  judgment  rescinding  a  transfer  of  shares 
on  the  ground  the  transfer  was  without  consideration. 

Appeal  from  District  Court,  Beaverhead  County;  Llew.  L. 
Callaway,  Judge. 

Action  by  A.  F.  Waldorf  against  William  Q.  Phillips  and 
another.  From  a  judgment  for  plaintiff,  and  from  an  order 
refusing  a  new  trial,  defendants  appeal.    Affirmed. 
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Mr.  W.  8.  Barbour,  and  Messrs.  Lamb  &  Walker,  submitted 
a  brief  in  behalf  of  Appellants.  Mr.  Lamb  argued  the  cause 
orally. 

In  behalf  of  Respondent,  Mr.  Joseph  C.  Smith  filed  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  alleges  that  on  the  20th  of  Feb- 
ruary, 1908,  the  plaintiff  was  the  owner  of  112  shares  of  the 
capital  stock  of  the  Dillon  Implement  Company,  a  corporation, 
of  the  par  value  of  $100  per  share  and  an  actual  value  of  $200 
per  share;  that  the  defendants  were  also  stockholders  of  said 
m  corporation,  and  the  parties  to  this  action  constituted  the  board 
of  trustees.  The  plaintiff  was  the  manager  and  the  defendants 
Phillips  and'  Arntz  were  the  president  and!  vice-president,  re- 
spectively. On  February  20th  the  plaintiff  executed  the  fol- 
lowing instrument: 

"Exhibit  B. 
"Agreement. 
"Dillon,  Montana,  February  20,  1908. 

"I,  A.  F.  Waldorf,  hereby  sell  and  assign  and  transfer  and 
deliver  to  William  G.  Phillips  and  Sam  Arntz,  112  shares  of 
stock  in  the  Dillon  Implemei\t  Company,  a  corporation,  and 
being  all  the  stock  owned  by  me  therein ;  I  also  agree  to  deliver 
to  said  Phillips  and  S.  Arntz,  all  keys  and  other  property  in  my 
possession  the  property  of  said  company;  I  also  agree  to  leave 
the  city  of  Dillon  and  not  return  thereto  and  go  to  a  competitive 
business  with  the  Dillon  Implement  Company  within  the  next 
five  years. 

"I  also  hereby  tender  my  resignation  to  the  said  directors 
William  G.  Phillips  and  Sam  Arntz  as  both  a  director  in  said 
corporation  and  resign  at  once  as  manager  thereof. 
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"All  done  in  consideration  of  the  sum  of  one  dollar  and  other 
valuable  consideration  understood  between  the  said  Waldorf 
and  Phillips  and  Arntz.    My  resignation  to  take  place  at  once. 

"  [Signed]     A.  P.  Waldorf." - . 

And  the  parties  hereto  made  and  executed  the  following 
instrument: 

"Exhibit  A!. 

"Dillon,  Montana,  February  20,  1908. 

"We,  William  G.  Phillips  and  S.  Arntz,  hereby  agree  to  and 
with  A.  F.  Waldorf,  that  in  case  the  Dillon  Implement  Com- 
pany as  a  corporation  is  not  insolvent  at  this  time  from  the 
acts  of  the  said  Waldorf,  and  in  case  the  said  company  is  not 
financially  swamped  and  we  can  continue  business  after  the 
said  Waldorf  transfers  his  stock  to  us  for  a  valuable  considera- 
tion, and  the  representations  made  by  the  said  Waldorf  to  us 
about  the  business  of  said  corporation  are  true  in  so  far  .as  the 
said  company  is  indebted  for  oats,  and  other  things  and  we  can 
from  the  business  of  the  concern  pay  to  said  Waldorf  person- 
ally the  sum  of  one  thousand  dollars,  at  such  times  and  such 
amounts  as  we  can  afford  to  pay,  and  within  such  time  as  we 
can  determine  the  truth  or  falsity  of  the  above  conditions. 

"And  we  further  agree  that  in  case  we  find  the  condition  of 
the  said  corporation  all  that  the  said  Waldorf  represents,  and 
we  are  permitted  by  our  creditors  to  run  for  over  one  year  and 
we  can  see  our  way  clear  out  of  the  financial  embarrassment  now 
surrounding  said  company,  we  will  pay  to  him  said  Waldorf 
such  sums  in  addition  to  said  $1,000  as  we  can  afford  to  do, 
all  things  considered. 

"This  is  done  to  settle  all  matters  in  dispute  and  stop  all 
trouble  and  actions  at  law. 

"[Signed]    W.G.Phillips. 
"Sam  Arntz. 
"A.  F.  Waldorf.'* 

It  is  further  alleged  in  the  complaint  as  follows:  "That  on 
the  twentieth  day  of  February,  1908,  Exhibits  A  and  B  were 
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made  and  the  one  hundred  and  twelve  shares  of  stock  were 
assigned  and  delivered  by  plaintiff  to  the  defendants  under  and 
by  virtue  of  threats  of  arrest,  prosecution,  and  imprisonment, 
by,  on  the  part  of,  and  at  the  instigation  of  the  said  defendants, 
upon  the  charge  of  embezzling  and  misappropriating  the  funds 
and  property  of  the  Dillon  Implement  Company,  and  not  other- 
wise; that  except  for  and  on  account  of  the  said  threats  of 
arrest,  prosecution,  and  imprisonment  of  the  plaintiff,  then  and 
there  made  by  the  defendants,  and  the  fear  of  disgrace  incident 
to  such  arrest,  prosecution,  and  imprisonment  of  the  plaintiff, 
then  and  there  had  by  the  plaintiff,  this  plaintiff  would  not  have 
made,  executed,  and  delivered  the  said  instruments  alleged  and 
purporting  to  be  contracts,  or  the  one  hundred  and  twelve  shares 
of  stock;  that  the  said  charges  were  false,  scandalous,  and  un- 
true, and  the  threats  of  arrest,  prosecution,  and  imprisonment 
of  the  plaintiff  by  the  defendants  were  made  solely  for  the  pur- 
pose of  cheating  and  defrauding  this  plaintiff  of  his  said  shares 
of  stock;  that  said  instruments  were  not  executed  by  the  plain- 
tiff as  his  free  and  voluntary  act  or  acts,  deed  or  deeds,  and 
said  instruments  were  signed,  executed,  and  delivered  under  and 
by  virtue  of  the  direct  and  positive  menace  of  the  plaintiff  on 
the  part  of  the  defendants;  that  the  defendants  did  not  pay,  and 
have  not  paid,  or  caused  to  be  paid,  to  the  plaintiff,  and  the 
plaintiff  has  not  received  of  or  from  the  defendants,  or  either 
of  them,  or  for  or  from  any  person  or  persons  for  or  on  their 
account,  any  consideration  whatever  for  the  making,  execution, 
and  delivery  of  the  purported  contracts,  or  for  the  assignment 
and  delivery  by  him  to  the  defendants  of  the  said  one  hundred 
and  twelve  shares  of  stock." 

There  is  another  cause  of  action  stated  in  the  complaint,  which 
does  not  concern  us  at  this  time.  The  prayer  is  that  the  de- 
fendants be  required  to  return  and  redeliver  to  plaintiff  the 
shares  of  stock  of  the  Dillon  Implement  Company;  that  the 
pretended  contracts  be  declared  null  and  void;  and  that  the 
defendants  account  to  the  plaintiff  for  any  income  received  by 
them  from  the  shares  of  stock. 
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To  the  complaint  a  general  demurrer  was  interposed  and  over- 
ruled. Whereupon  the  defendants  answered,  putting  in  issue 
all  of  the  material  allegations  of  plaintiff's  pleading.  The  cause 
was  tried  to  the  district  court  of  Beaverhead  county,  sitting  with 
a  jury.    The  following  special  findings  were  made : 

4 'No.  1.  Was  there  any  consideration  as  a  basis  for  the  trans- 
fer by  plaintiff  to  the  defendants  of  the  one  hundred  and  twelve 
shares  of  stock  in  question  t    A.    No. 

"No.  2.  Were  the  instruments  designated  as  Exhibits  A  and 
B  executed,  and  was  the  assignment  and  transfer  of  the  one 
hundred  and  twelve  shares  of  stock  in  question  by  the  plaintiff 
to  the  defendants  made  and  done  by  the  plaintiff  while  acting 
under  and  by  virtue  of  menace  exercised  by  the  defendants  to- 
ward the  plaintiff t    A.    Yes." 

The  following  general  verdict  was  also  returned:  "We,  the 
jury  in  the  above-entitled  action,  find  the  issues  for  the  plain- 
tiff.' '  The  court  approved  the  special  findings  of  the  jury  and 
further  found  that  the  assignment  and  transfer  of  the  stock 
by  plaintiff  to  defendants  was  made  without  consideration  and 
under  and  by  virtue  of  menace  exercised  by  the  defendants  upon 
the  plaintiff.  A  judgment  was  entered  directing  the  defend- 
ants to  return  the  shares  of  stock  to  the  plaintiff  and  to  account 
to  him  "for  any  income  received1  by  them  from  the  said  one 
hundred  and  twelve  shares  of  stock  since  the  twentieth  day  of 
February,  1908."  From  this  judgment  and  an  order  denying 
them  a  new  trial,  the  defendants  have  appealed. 

Only  two  questions  are  raised  in  the  brief  of  appellant's  coun- 
sel: (1)  Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action  f  And  (2)  is  the  evidence  sufficient  to  sup- 
port the  judgment?  A  considerable  part  of  their  brief  has  been 
devoted  by  counsel  to  a  discussion  of  the  question  whether  the 
complaint  states  facts  sufficient  to  show  that  the  plaintiff  was 
induced  to  sign  the  contracts  hereinbefore  set  forth  by  reason 
of  duress,  menace,  fraud,  or  undue  influence  practiced  upon  him 
by  defendants.  It  will  readily  be  seen,  however,  that  this  ques- 
tion is  not  necessarily  involved  upon  the  appeal.     In  addition 
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to  those  allegations  wherein  an  attempt  is  made  to  show  that  the 
consent  of  the  plaintiff  to  the  contracts  was  not  real  or  free, 
we  find  a  distinct  and  categorical  allegation  to  the  effect  that 
no  consideration  whatever  passed  to  the  plaintiff  for  the  trans- 
fer of  his  stock.  No  attack  is  made  upon  this  feature  of  the 
complaint.  It  may  be  that  two  causes  of  action  have  been  im- 
properly united;  but,  if  so,  the  pleading  discloses  a  merely 
technical  variation  from  the  course  that  should  have  been  pur- 
sued, and  the  record  shows  that  the  cause  was  tried  upon  the 
theory  that  both  issues  were  distinctly  and  properly  presented. 
We  think  that,  viewed-  in  this  light,  the  complaint  unquestion- 
ably states  a  cause  of  action  based  upon  the  allegation  of  entire 
want  of  consideration  for  the  transfer.  Indeed,  as  we  read  the 
brief  of  counsel,  it  is  not  contended  that  the  complaint  is  insuf- 
ficient to  state  such  a  cause  of  action. 

2.  Confining  our  attention,  then,  to  the  cause  of  action  which 
is  clearly  stated  in  the  complaint,  we  find  that  the  jury  decided 
the  issue  of  fact  therein  involved  in  favor  of  the  plaintiff. 
Finding  No.  1  is  to  the  effect  that  there  was  not  any  considera- 
tion for  the  transfer  of  the  shares  of  stock.  This  finding  was 
approved  by  the  court  and  supplemented  by  another  to  the  same 
effect,  and  afterward  the  learned  district  judge  overruled  a 
motion  for  a  new  trial.  Where  the  evidence  presents  a  substan- 
tial conflict,  the  findings  of  the  jury  and  the  action  of  the  dis- 
trict judge  in  denying  a  motion  for  a  new  trial  are  conclusive 
upon  this  court.  (Alywin  v.  Morley,  41  Mont.  191,  108  Pac. 
778;  Watkins  v.  Wathins,  39  Mont.  367,  102  Pac.  860.) 

It  appears  from  the  testimony  of  all  the  parties  that  the  plain- 
tiff was  the  manager  of  the  business  of  the  Dillon  Implement 
Company,  and,  to  quote  the  language  of  Mr.  Phillips,  one  of  the 
defendants:  "My  duties  in  connection  with  that  corporation 
were  generally  those  of  a  salesman — selling  goods.  Waldorf  had 
the  management  of  the  concern.  Mr.  Arntz  was  the  warehouse- 
man." After  the  parties  to  this  action  had  been  associated  to- 
gether as  officers  of  the  corporation  for  about  eight  years,  the 
defendants  employed  an  expert  accountant,  one  Briggs,  to  ex- 
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amine  the  books  of  the  concern,  which  had  been  kept  under  the 
exclusive  direction  of  the  plaintiff.  The  expert  found  certain 
entries  in  the  books,  which,  in  his  judgment,  were  erroneously 
made,  and  certain  items  were  charged  to  the  corporation  which 
should  have  been  charged  to  the  plaintiff  personally.  As  fast 
Ba  erroneous  entries  were  discovered,  the  plaintiff  acknowledged 
them  to  be  such  and  rectified  the  mistakes  by  immediately  pay- 
ing to  the  Dillon  Implement  Company  the  several  amounts 
involved  therein,  so  that  at  the  conclusion  of  the  examination,  as 
the  expert  testifies,  "so  far  as  I  could  discover  in  the  limited 
scope  of  my  examination  at  that  time,  after  the  settlement  had 
been  made  and  these  charges  made  to  Waldorf,  all  questionable 
transactions,  according  to  my  judgment,  were  settled  up  and 
adjusted  between  him  and  the  company.  Then,  so  far  as  my 
examination  proved,  Mr.  Waldorf  was  not  indebted  to  the  com- 
pany a  cent.  So  far  as  the  things  I  discovered,  they  were  all 
charged  to  him  and  paid  eventually.  It  is  nothing  unusual  in 
going  through  a  set  of  books  to  find  irregularities.  Unfortu- 
nately it  is  too  often  the  case."  This  testimony  and  other  testi- 
mony of  like  import  convinces  us  that  the  jury  was  amply 
justified  in  determining  that,  at  the  time  when  Waldorf  trans- 
ferred his  stock  to  the  defendants,  he  was  not  indebted  to  than 
or  to  the  corporation  in  any  sum  whatsoever,  with  possibly  one 
exception.  That  exception  is  this:  It  appears  that,  when  the 
corporation  was  first  organized,  the  salary  of  the  plaintiff  as 
manager  was  fixed  at  the  sum  of  $150  per  month,  and  that  of 
the  defendants  at  $75  each  per  month.  The  plaintiff  afterward 
raised  his  salary  to  $200  per  month,  and  subsequently  to  $250 
per  month.  These  amounts  he  drew  from  the  company  from 
month  to  month  and  charged  himself  therewith  upon  the  books 
of  the  concern.  The  aggregate  amount  received  by  him  over 
and  above  what  he  would  have  received  had  his  salary  remained 
at  $150  per  month  was  $3,700.  He  himself  testified  that  he  con- 
sidered that  he  had  a  right,  as  manager,  to  raise  his  own  salary, 
inasmuch  as  he  had  raised  the  salaries  of  other  employees  of 
the  corporation,  and  that  his  reason  for  doing  so  was  that  he 
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felt,  in  view  of  what  he  knew  of  salaries  paid  to  others  under 
like  circumstances,  he  was  entitled  to  the  increased  amount. 
It  does  not  appear  that  any  objection  was  ever  made  by  the 
defendants  to  this  increase  of  salary,  although  the  record  dis- 
closes that  perhaps  they  did  not  examine  the  books  of  the  com- 
pany. We  think  that  the  testimony  of  the  plaintiff  to  the  effect 
that  as  manager  he  had  authority  to  raise  his  own  salary  estab- 
lished his  prima  facie  right  to  do  so,  in  the  absence  of  any 
showing  to  the  contrary.  We  believe  that  such  matters  are  or- 
dinarily regulated  by  the  by-laws  of  corporations.  The  by-laws 
of  this  concern  were  not  offered  in  evidence,  and),  for  aught  that 
is  disclosed  by  this  record,  they  may  have  authorized  the  plain- 
tiff to  raise  his  own  salary  as  manager. 

Mr.  Phillips,  one  of  the  defendants,  was  called  in  rebuttal 
as  a  witness  for  the  plaintiff.  He  testified:  "Q.  Please  state 
just  what  Mr.  Waldorf  has  gotten  for  his  stock.  What  did  you 
pay  him  for  itt  A.  The  way  we  paid  him  he  came  to  us  and 
desired  to  make  a  settlement  in  that  way,  to  assign  his  whole 
stock,  with  the  exception  of  $1,000,  over  to  us,  and  we  agreed 
to  pay  that  $1,000  if  we  found  that  the  business  was  all  right 
and  wouldn't  be  closed  up.  He  was  entitled  to  the  $1,000. 
Q.  Then  as  a  matter  of  fact  you  didn't  actually  pay  him  any- 
thing! A*  I  don't  know  how  you  consider  that.  Q.  Have  you 
ever  paid  him  a  dollar!  A.  Not  as  a  money  transaction;  no, 
sir.  I  paid  him  $200,  as  I  told  you  before,  when  he  was  going 
to  Seattle.  I  presume  that  this  credit  on  this  note  for  the  Dillon 
Implement  Company  is  the  same  $200.  But  that  is  a  transac- 
tion that  happened  after  I  gave  him  the  $200.  Q.  Then  you 
didn't  pay  him  the  $200  on  his  stock!  A.  No,  sir.  What  we 
paid  him  was  the  discrepancies  disclosed  in  the  business  of  the 
company.  As  to  all  those  being  settled  with  Briggs  before  he 
left,  he  couldn't  settle  anywhere.  I  don't  know  positively  that 
there  are  any  discrepancies.  I  do  not  positively  know  of  any 
discrepancies  to-day.  I  am  pretty  certain  of  it  in  my  mind  I 
can 't  say  that  I  know.  I  suspect  this :  That  when  Waldorf  ran 
the  business  we  never  got  any  statements  from  him  at  alL    Only 
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at  the  end  of  the  year  we  asked  him  the  profits  of  the  business, 
at  the  end  of  the  year,  and  we  kept  track  of  that.  I  can't  say 
what  the  discrepancies  were  because  I  had  no  knowledge  of  the 
business.  He  was  the  sole  and  exclusive  judge  of  the  business, 
and  he  knows  what  the  discrepancies  were  as  well  as  anybody 
if  he  would  only  tell  it  Q.  Then  all  you  have  ever  paid  Wal- 
dorf for  that  stock  is  certain  discrepancies  which  you  think 
exist?  A.  That  is  all.  Q.  But  you  don't  know  whether  they 
do  or  notf  A.  I  know  about  this  salary  and  this  $3,700,  and 
I  know  what  Waldorf  told  me  he  had  been  doing.  I  know  what 
he  acknowledged  to  me.  He  said  he  had  stole  from  the  time 
the  business  started  in,  up  to  the  date  of  the  investigation,  and 
he  pleaded  guilty.  And  he  says:  'That  is  all  I  can  do.'  He 
says,  'I  will  admit  my  guilt,  and  that  is  all  any  man  can  do.' 
He  told  me  that  twice.  He  didn't  tell  me  how  much  he  stole, 
and  he  has  never  told  me.  I  don't  think  there  is  anybody  but 
him  and  one  or  two  other  parties  that  does  know  about  it.  I 
don't  claim  to  know." 

The  plaintiff  testified  that  he  had  never  acknowledged  to 
Phillips  or  anyone  else  that  he  had  stolen  money  from  the  busi- 
ness, and  that  in  fact  there  were  no  discrepancies,  and  he  had 
never  stolen  anything.  This  testimony  raised  an  issue  of  fact,, 
which  it  was  the  province  of  the  jury  to  decide.  They  decided 
in  favor  of  the  plaintiff.  There  was  some  testimony  to  the  ef- 
fect that  Briggs  found  certain  irregularities  or  improper  entries 
in  the  books  relating  to  certain  notes  signed  by  Waldorf  in  the 
name  of  the  Dillon  Implement  Company.  These  discrepancies 
or  wrongful  entries  the  plaintiff  and  his  witnesses  attempted 
to  explain.  The  explanations  appear  to  us  to  be  reasonable, 
and  the  general  verdict  of  the  jury  settled  the  issues  therein 
involved  in  favor  of  the  plaintiff.  We  think  there  is  substantial 
testimony  to  warrant  the  general  verdict.  The  witness  Briggs 
also  testified  that  he  found  and  reported  to  defendants  that  the 
surplus  of  the  business  at  the  time  of  his  examination,  over  and 
above  $30,000,  the  amount  of  the  capital  stock,  was  $56,539.75, 
and  that  the  value  of  the  business  was  $86,539.75. 
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In  view  of  the  foregoing  evidence,  we  cannot  say  that  there  is 
not  •  substantial  testimony  to  warrant  the  finding  and  verdict 
of  the  jury,  and  the  order  of  the  court  overruling  the  motion 
for  a  new  trial. 

We  conclude,  therefore,  that  the  finding  of  the  jury  to  the 
effect  that  the  transfer  of  the  stock  was  without  consideration 
was  warranted,  and  that  such  finding  was  a  sufficient  basis  for 
the  judgment  of  the  court.  It  is  therefore  ordered  that  the 
judgment  and  order  appealed  from  be  affirmed. 

Affirmed. 

Mr.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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(Submitted  September  15,  1010.    Decided  October  15,  1910.) 

[Ill  Pae.  848.] 

Parent  and  Child — Personal  Injuries — Loss  of  Services — New 
Trial — Insufficiency  of  Evidence — Supreme  Court — Former 
Decision — Res  Judicata. 

Appeal — Former  Decision — Bes  Judicata — Pleadings  and  Proof — Variance 
— Amendment. 

1.  Held — on  appeal  from  an  order  granting  a  new  trial  to  a  parent 
in  an  action  seeking  damages  for  the  loss  of  his  child's  services,  on  a 
complaint  and  evidence*  substantially  the  same  as  the  pleading  and 
proof  of  the  infant  in  a  prior  action  against  the  same  defendant,  a 
judgment  in  which  prior  cause  had  been  reversed  on  account  of  vari- 
ance amounting  to  a  failure  of  proof — that  the  former  decision  of  the 
supreme  court  was  not  conclusive  of  the  father's  right  to  recover, 
since  snc-h  a  holding  would  preclude  the  plaintiff  from  exercising  his 
•privilege  of  amending  his  complaint  to  meet  his  proof. 

Verdict — Evidence — Sufficiency. 

2.  In  eivil  actions,  where  the  evidence  is  conflicting,  a  preponderance 
of  the  evidence  is  the  least  that  will  support  a  verdict.  (Revised  Codes, 
sec.  8028.X 
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Same. 

3.  Where,  in  civil  actions,  the  evidence  is  not  conflicting,  the  verdict 
must  be  in  favor  of  the  party  who  has  the  affirmative  of  an  issue  and 
who  has  produced  the  uncontradicted  evidence  in  support  of  it. 

Same — Insufficiency  of  Evidence — New  Trial — When  Proper. 

4.  One  who  has  recovered  a  verdict  in  his  favor  in  a  sum  less  than  he 
deems  himself  entitled  to  under  the  evidence,  may,  under  subdivision 
6,  section  6794,  Revised  Codes,  ask  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence  to  sustain  the  verdict. 

Personal  Injuries — Parent  and  Child — Loss  of  Services — Measure  of  Dam- 
ages— Discretion  of  Jury. 

5.  In  an  action  by  a  parent  to  recover  for  the  loss  of  services  of  his 
minor  child  occasioned  by  personal  injuries,  it  being  practically  im- 
possible to  determine  with  any  degree  of  certainty  the  earning  capacity 
of  a  infant  during  minority,  much  must  be  left  to  the  enlightened  con- 
sciences of  the  jurors  in  this  regard,  aided  by  the  circumstances  of  each 
particular  case. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J.  Lynch,  Judge. 

Action  by  Richard  M.  Flaherty  against  the  Butte  Electric 
Railway  Company  and  another.  From  an  order  granting 
plaintiff's  motion  for  a  new  trial,  after  verdict  for  him,  defend- 
ants appeal.    Affirmed. 

Mr.  W.  M.  Bickford,  Mr.  George  F.  Shelton,  Mr.  Peter  Breen, 
and  Mr.  Charles  A.  Buggies,  submitted  a  brief  in  behalf  of  Ap- 
pellants.   Mr.  Buggies  argued  the  cause  orally. 

There  is  no  warrant  in  the  statutes  of  Montana  for  granting 
a  new  trial  on  the  motion  of  a  plaintiff  in  whose  favor  verdict 
and  judgment  have  been  entered,  on  the  ground  that  the  dam- 
ages are  inadequate.  Our  supreme  court  has  held  that  the 
granting  of  a  new  trial  must  be  based  upon  one  of  the  statutory 
grounds;  otherwise  it  is  not  warranted  in  law.  (Porter  v. 
Industrial  P.  Co.,  26  Mont.  170,  66  Pac.  839,  67  Pac.  67;  Ogle 
v.  Potter,  24  Mont.  504,  62  Pac.  920.)  Assignments  as  ground 
for  a  new  trial  that  the  decision  of  the  court  in  fixing  the 
amount  of  damages  is  too  small  and  that  the  court  abused  its 
discretion  in  its  decision  in  this,  to-wit,  in  making  the  amount 
of  recovery  assessed  too  small,  must  be  disregarded.  (State  v. 
Bicheson,  36  Ind.  App.  373,  75  N.  E.  846.)  In  an  action  for  in- 
juries for  a  tort,  inadequacy  of  damages  alone  is  not  sufficient  to 
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warrant  a  new  trial.  (Edwards  v.  Missouri  By.  Co.,  82  Mo 
App.  478.)  It  is  not  error  to  deny  a  motion  for  a  new  trial  on 
the  ground  that  the  damages  awarded  are  inadequate,  where  the 
court  is  of  the  opinion  that  plaintiff  is  not  entitled  to  recover 
on  the  evidence.  (Blazosseck  v.  Remington  &  Sherman  Co., 
141  Fed.  1022 ;  Young  v.  Great  Northern  By.  Co.,  80  Minn.  123, 
83  N.  W.  32.) 

A  father  who  knowingly  permits  his  child,  less  than  four 
years  old,  to  run  at  large  and  without  any  protector  in  a  large 
city,  traversed  constantly  by  cars  and  other  vehicles,  fails  in 
the  performance  of  his  duty  and  is  guilty  of  negligence.  He 
therefore  cannot  recover  damages  for  a  loss  of  the  child's  ser- 
vices from  an  injury  received  by  being  knocked  down  by  a 
street-car.  (Glassey  v.  Hestonville,  M.  &  F.  Pass.  By.  Co., 
57  Pa.  (7  P.  F.  Smith)  172;  Pennsylvania  Co.  v.  James,  81  Pa. 
(32  P.  F.  Smith)  194;  Smith  v.  Hestonville,  M.  &  F.  Pass.  By. 
Co.,  92  Pa.  450,  37  Am.  Eep.  705 ;  Bamberger  v.  Citizens9  St. 
By.  Co.,  95  Tenn.  18,  49  Am.  St.  Rep.  909,  31  S.  W.  163,  28 
L.  B.  A.  486 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Vaughn,  5  Tex. 
Civ.  App.  195,  23  S.  W.  745.) 

The  burden  was  upon  the  plaintiff  to  show,  by  the  introduc- 
tion of  some  evidence,  the  difference  between  the  value  of  the 
child's  services  without  the  injuries  and  the  value  of  these  ser- 
vices with  the  injuries.  (Schmitz  v.  St.  Louis  etc.  By.  Co., 
46  Mo.  App.  380;  Vanderveer  v.  Moran,  79  Neb.  43,  112  N. 
W.  581;  Missouri  etc.  By.  Co.  v.  Edwards  (Tex.  Civ.  App.), 
32  S.  W.  815;  Hurst  v.  Detroit  City  By.,  84  Mich.  545,  48 
N.  W.  44.) 

Where  a  verdict  cannot  be  declared  inadequate,  the  plaintiff 
cannot  have  it  set  aside  as  too  small,  though  a  considerably 
larger  sum  would  not  have  been  declared  excessive.  (Caswell 
v.  New  Jersey  St.  By.  Co.,  69  N.  J.  L.  226,  54  AtL  565.)  The 
court  will  never  grant  a  new  trial  on  account  of  the  smallness 
of  damages  in  order  to  give  a  plaintiff  another  chance  of  getting 
more.     (Bourke  v.  Bulow,  1  Bay  (S.  C.)>  49.)^ 

No  appearance  in  behalf  of  Respondent 
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MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 

court 

The  facts  surrounding  this  case  are  set  forth  fully  in  Flaherty 
v.  Butte  Electric  Ry.  Co.  et  al.,  40  Mont  454,  135  Am.  St.  Eep. 
630,  107  Pac.  416,  which  was  an  action  by  the  minor,  by  his 
guardian,  to  recover  damages  sustained  by  the  child.  The 
present  action  is  brought  by  the  father  of  the  same  child  to 
recover  damages  for  the  loss  of  the  child's  services  from  the 
date  of  the  injury  until  the  minor  reached  his  majority,  for 
costs  of  medical  attention,  etc.  The  jury  returned  a  verdict 
in  favor  of  plaintiff  for  $100,  and  he,  being  dissatisfied,  moved 
for  a  new  trial.  The  motion  was  granted,  and  the  defendants 
have  appealed  from  the  order. 

1.  The  complaint  in  this  action,  so  far  as  it  charges  negli- 
gence, is  substantially  the  same  as  the  complaint  in  the  Flaherty 
Case  cited  above,  and  the  evidence  touching  the  cause  of  the 
injury  is  the  same  in  the  two  cases.  In  Flaherty  v.  Butte  Elec- 
tric Co.,  cited  above,  we  held  that  there  was  such  a  variance 
between  the  allegations  of  the  complaint  and  the  proof  as 
amounted  to  a  failure  of  proof.  We  are  now  asked  to  say  that 
the  trial  court  should  not  have  granted  a  new  trial  in  this 
instance,  because,  it  is  argued,  a  new  trial  must  result  in  a 
verdict  against  the  plaintiff.  But  this  argument  ignores  alto- 
gether the  right  of  plaintiff  to  amend  his  complaint,  and  a  deci- 
sion by  this  court  in  conformity  with  appellants'  view  would 
preclude  any  amendment  at  all.  Whether  plaintiff  can  amend 
his  complaint  to  meet  his  proof  is  not  before  us  now,  and 
cannot  arise  until  an  amendment  is  offered;  and  therefore  we 
decline  to  hold  on  this  appeal  that  our  former  decision  is  con- 
clusive against  the  plaintiff's  right  to  recover  under  any  view 
of  the  case. 

2.  One  ground  of  plaintiff's  motion  for  a  new  trial  is  insuffi- 
ciency of  the  evidence  to  justify  the  verdict.  We  are  con- 
fronted now  with  the  question:  May  a  plaintiff  who  has  re- 
covered a  verdict  in  his  favor  in  a  sum  less  than  he  deems  him- 
self entitled  to  under  the  evidence   ask  for  a  new  trial  on  the 
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ground  of  insufficiency  of  the  evidence  to  sustain  the  verdict 
returned  f 

(a)  In  civil  actions,  where  the  evidence  is  conflicting,  the  ver- 
dict must  be  in  favor  of  the  party  who  has  the  affirmative  of 
an  issue,  and  who  produces  in  favor  of  such  issue  a  preponder- 
ance of  the  evidence.  (Revised  Codes,  sec.  8028.)  In  other 
words,  this  section  provides  that  a  preponderance  of  the  evi- 
dence is  the  least  that  will  support  a  verdict  in  such  a  case; 
and,  if  in  such  case  the  evidence  does  not  preponderate  in  favor 
of  the  party  asserting  the  affirmative  of  the  issue,  then  it  is 
insufficient  to  sustain  a  verdict  in  his  favor  upon  that  issue, 
according  to  the  provision  of  the  Code  cited  above.  This  seems 
to  be  logical,  and  we  are  satisfied  that  it  is  correct. 

(b)  In  civil  actions  where  the  evidence  is  not  conflicting,  the 
verdict  must  be  in  favor  of  the  party  who  has  the  affirmative 
of  an  issue  and  who  has  produced  the  uncontradicted  evidence 
in  support  of  it..  In  order  to  make  an  application  of  the  pro- 
vision of  our  Code  relative  to  new  trials  (section  6794),  let  us 
assume  that  there  is  not  any  conflict  whatever  in  the  evidence 
as  to  the  amount  which  the  plaintiff  in  a  given  case  is  entitled 
to  recover,  if  he  is  entitled  to  recover  at  all,  and  the  only  con- 
flict arises  upon  his  right  to  recover.  If  then  the  jury  in  such 
a  case  decides  in  favor  of  his  right  to  recover,  but  returns  a  ver- 
dict for  an  amount  less  than  the  uncontradicted  evidence  shows 
he  is  entitled  to  receive,  may  he  then  have  a  new  trial  upon  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  verdict? 
In  Landsman  v.  Thompson,  9  Mont.  182,  22  Pac.  1148,  this 
court  answered  the  query  in  the  affirmative,  but  gave  little 
attention  to  the  question  of  practice,  apparently  assuming  the 
correctness  of  the  position. 

If  our  Code  of  Civil  Procedure  contained  the  same  provision 
as  our  Penal  Code,  there  could  not  be  any  question  of  this  kind 
raised,  for  section  9350  provides  that  in  a  criminal  case  a  new 
trial  may  be  had  when  the  verdict  is  contrary  to  the  evidence. 
Is  there  any  substantial  difference  between  the  provisions .  of 
our  two  Codes  cited  above  t    As  early  as  1862  this  question  came 
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before  the  supreme  court  of  New  York.  Prior  to  the  adoption 
of  the  Code  of  that  state,  the  rule  had  been  established  that  a 
new  trial  might  be  had  whenever  the  verdict  was  contrary  to 
the  evidence.  This  is  the  rule  of  our  Criminal  Code  above. 
When  the  Code  of  New  York  was  adopted,  it  provided  that  a 
new  trial  might  be  had  for  insufficiency  of  the  evidence  to 
justify  the  verdict.  This  is  the  provision  of  our  Code  of  Civil 
Procedure  above.  In  Algeo  [AUgro]  v.  Duncan,  24  How.  Pr. 
210,  the  New  York  court  in  special  term  was  called  upon  to  con- 
strue the  provision  of  the  Code  referred  to  above,  and  in  so 
doing  Justice  Emott  said:  "The  argument  of  counsel  is  that 
*  •  •  a  verdict  against  all  evidence,  and  founded  upon  no 
evidence,  is  not  a  verdict  upon  insufficient  evidence.  The  argu- 
ment is  ingenious,  but  not  sound.  Perhaps  if  we  were  in  the 
unhappy  condition  of  the  rising  generation  of  lawyers,  knowing 
nothing  of  practice  but  the  Code,  we  might  be  embarrassed  with 
the  decision  of  this  and  similar  questions.  But  a  safe  rule  in 
such  cases  is  to  apply  the  former  practice,  and  interpret  the  ob- 
scurities and  deficiencies  of  the  Code  by  its  light  I  shall  there- 
fore assume  that  a  motion  to  set  aside  a  verdict,  and  for  a  new 
trial,  'upon  insufficient  evidence,*  means  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  evidence.  That  I 
take  to  be  the  case."  This  view  was  affirmed  by  the  court  in 
general  term,  and,  upon  appeal  to  the  court  of  appeals,  was 
again  affirmed  in  39  N.  Y.  313,  and  later  this  last  decision  was 
approved  in  McDonald  v.  Walter,  40  N.  Y.  551. 

The  California  Code  of  Civil  Procedure  contains  the  same  pro- 
vision as  our  section  6794,  and  the  California  Penal  Code  the 
same  provision  as  our  section  9350  above.  In  1  Spelling  on  New 
Trial  and  Appellate  Practice,  section  236,  the  author,  in  con- 
sidering the  provisions  of  the  California  Code,  pointed  out  the 
apparent  distinction  between  the  two  sections,  but  concludes : 
"And  yet  in  practice  no  such  distinction  between  the  respective 
provisions  of  the  Code  of  Civil  Procedure  and  the  Penal  Code 
as  is  here  pointed  out  has  ever  been  made  by  the  courts."  The 
authorities  are  not  altogether  in  harmony  upon  the  question  now 
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before  us,  as  a  reference  to  29  Cyc.  847,  will  disclose;  but  we 
conclude  that  a  verdict  which  is  clearly  against  the  evidence 
may  be  set  aside  upon  the  ground  that  the  evidence  is  insufficient 
to  support  it.  And  after  all  is  said,  this  is  only  a  question  of 
practice,  and,  having  been  settled  in  this  state  twenty  years  ago, 
in  Landsman  v.  Thompson,  above,  we  do  not  feel  called  upon  at 
this  time  to  suggest  any  change. 

3.  The  trial  court  must  have  held  that  the  verdict  for  only 
$100  was  against  the  evidence;  that,  if  the  services  of  the  boy 
from  the  time  of  his  injury  to  the  date  of  his  majority  would 
have  been  of  any  value  to  the  father  had  he  not  been  injured, 
they  would  have  amounted  in  value  to  more  than  the  sum  fixed 
by  the  jury.  In  reaching  this  conclusion  the  court  doubtless  took 
into  consideration  the  fact  that  our  Codes  (section  965)  recog- 
nize the  right  of  a  parent  to  require  his  child  to  work  from  the 
time  he  is  fourteen  years  of  age,  except  in  certain  employments 
mentioned  in  section  1746,  and  that  to  say  that  a  healthy  boy 
from  the  time  he  is  fourteen  cannot  earn  more  than  $100  in  the 
next  seven  years,  or  less  than  $15  per  year,  or  $1.25  per  month, 
is  simply  preposterous;  that,  if  entitled  to  recover  at  all,  the 
father  is  entitled  to  the  gross  earnings  of  the  minor  without  any 
deductions  for  cost  of  maintenance.  (Mauerman  v.  St.  Louis, 
1.  U.&  8.  B.  Co.,  41  Mo.  App.  348.) 

4.  But  it  is  earnestly  insisted  that  there  is  not  any  evidence 
in  the  record  to  justify  a  verdict  even  for  $100.  It  is  true  that 
the  plaintiff  did  not  offer  any  evidence  tending  to  show  the  earn- 
ing capacity,  in  and  about  Butte,  of  boys  under  the  age  of 
twenty-one;  but  we  are  not  prepared  to  say  at  this  time  that 
there  is  not  circumstantial  evidence  in  the  record  sufficient  to 
justify  a  verdict  in  a  substantial  amount.  At  the  time  of  the 
injury  the  boy  was  less  than  three  years  old.  From  the  very 
nature  of  things,  it  is  practically  impossible  to  produce  direct 
evidence  from  which  to  determine  with  any  degree  of  exactness 
the  amount  which  such  a  child*  would  be  able  to  earn  had  he  not 
been  injured.  In  such  cases  much  must  be  left  to  the  enlight- 
ened consciences  of  the  jurors,  aided  by  the  circumstances  of 


96        Oilman  v.  Thb  G.  W.  Dabt  Habdwarb  Co.     [Oct.  T.  10 

each  particular  case.  (Western  &  A.  By.  Co.  v.  Young,  81  Qa. 
397, 12  Am.  St.  Rep.  320,  7  S.  E.  912 ;  Bosenkranz  v.  LindeU  By. 
Co.,  108  Mo.  9,  32  Am.  St.  Rep.  588,  18  S.  W.  890.) 

We  have  had  to  consider  this  appeal  unaided  by  any  brief  by 
respondent,  who  has  not  appeared  at  all  in  this  court ;  but  after 
due  consideration  we  do  not  feel  satisfied  in  saying  that  the 
trial  court  abused  its  discretion  in  granting  plaintiff  a  new  trial, 
and  the  order  is  therefore  affirmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantlt,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


OILMAN,  Respondent,  v.  THE  G.  W.  DART  HARDWARE 

CO.,  Appellant. 

(No.  2,872.) 
(Submitted  September  16,  1910.    Decided  October  17,  1910.) 

[Ill  Pac.  550.] 

Personal    Injuries — Death — Parent    and    Child — Earnings    of 
Minor — Damages — Evidence — Mortality  Tables. 

Death — Minor  Son — Damages — Statutes. 

1.  In  an  action  for  the  death  of  his  minor  son,  the  plaintiff  can  re- 
cover for  pecuniary  benefits  reasonably  to  be  expected  to  be  received 
from  the  deceased  after  his  majority,  in  view  of  Revised  Codes,  section 
6485,  giving  an  action  for  the  death  of  a  minor  child,  section  6486,  per- 
mitting the  award  of  such  damages  as  may  be  just,  and  section  3751, 
making  it  the  duty  of  children  to  support  a  parent  who  is  unable  to 
maintain  himself. 

Parent  and  Child — Parent's  Bight  to  Child's  Earnings — Minority. 

2.  The  right  of  a  father  to  the  earnings  of  his  minor  child  is  limited 
to  his  minority. 

Death — Parent's    Expectation    of    Pecuniary    Benefit — Evidence — Question 
for  Jury. 

8.  In  an  action  for  the  death  of  the  plaintiff's  minor  son,  evidence  field 
sufficient  to  go  to  the  jury  on  the  question  whether  the  plaintiff  had 
a  reasonable  expectation  of  receiving  pecuniary  aid  from  his  son  both 
before  and  after  his  majority. 
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• 

£ame — Minor  Child — Damages — Pecuniary  Benefit — How  Estimated. 

4.  In  an  action  for  the  death  of  a  minor  son,  the  jury  may  fix  the 
damages  at  the  sum  required  to  purchase  an  annuity  equal  to  th* 
amount  that  the  minor  might  reasonably  be  expected  to  contribute 
yearly  to  the  plaintiff  during  his  expectancy  of  life. 

Same — Minor   Son  —  Damages  —  Pecuniary  *  Benefit — Evidence  —  Mortality 
Tables. 

5.  In  an  action  for  the  death  of  a  minor  son,  the  jury,  in  computing 
the  father's  expectancy  of  life,  and  in  reaching  the  amount  required  to 
purchase  an  annuity  equal  to  his  expectation  of  pecuniary  benefit  from 
the  life  of  his  son,  may  be  guided  by  the  standard  mortality  and  an- 
nuity tables. 

Same — Minor  Son — Damages— Expectancy  of  life— Evidence. 

6.  In  an  action  by  a  father  for  the  death  of  a  minor  son,  the  jury,  in 
fixing  damages,  can  consider  the  expectancy  of  life  of  the  deceased  only 
to  show  that  he  would  probably  have  outlived  his  father. 

Appeal  from  District  Court,  Beaverhead  County;  Llew.  L. 
Callaway,  Judge. 

Action  by  John  M.  Oilman  against  the  C.  W.  Dart  Hardware 
Company.  Judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals from  it  and  an  order  denying  a  new  trial.    Affirmed. 

In  behalf  of  Appellant,  Mr.  W.  8.  Barbour,  and  Messrs.  Lamb 
&  Walker  submitted  a  brief ;  oral  argument  by  Mr.  Lamb. 

Mr.  Joseph  C.  Smith  filed  a  brief  in  behalf  of  Respondent,  and 
argued  the  cause  orally. 

ME.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

The  plaintiff  in  this  action  is  the  father  of  J.  L.  Gilman,  who 
at  the  time  of  his  death  was  about  eighteen  years  of  age.  He 
was  killed  through  the  alleged  negligence  of  the  defendant 
corporation  and  its  managing  agent,  one  Connolly,  in  putting 
him,  its  employee,  to  work  in  a  trench  without  warning  as  to  its 
dangerous  condition.  The  trial  resulted  in  a  verdict  for  $3,000 
in  favor  of  the  plaintiff.  Judgment  was  entered  on  the  verdict, 
from  which  judgment  and  an  order  denying  a  new  trial  the  de- 
fendant has  appealed. 

1.  It  is  contended  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    Our  examination  thereof, 

42  Mont.— f 
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• 

however,-  leads  to  the  conclusion  that  the  pleading  is  not  open  to 
the  criticism  advanced  in  the  brief  of  counsel. 

2.  It  is  also  contended  that  the  evidence  is  insufficient  to  sus- 
tain a  finding  that  the  deceased  was  in  the  employ  of  the  de- 
fendant at  the  time  of  his  death.  We  have  read  the  evidence. 
In  our  view  it  was  sufficient  to  warrant  the  court  in  submitting- 
the  question  to  the  jury  and  overruling  the  motion  for  a  new 
trial  so  far  as  that  point  is  concerned. 

3.  The  court  charged  the  jury,  in  effect,  that  the  plaintiff  was 
not  limited  in  his  right  of  recovery  to  damages  sustained  by  him 
by  reason  of  loss  of  services  of  his  son  from  the  time  of  his  death 
to  the  day  of  his  majority,  but  that  he  might  "recover  for  pe- 
cuniary benefits  reasonably  to  be  expected  to  be  received  from 
the  deceased  after  his  majority."  We  think  there  was  no  error 
in  so  charging.  Our  statutes  (Revised  Codes)  relating  to  the 
right  of  recovery  for  death  by  wrongful  act  read  as  follows : 

"Sec.  .6485.  A  father,  or  in  case  of  his  death,  or  desertion  of 
his  family,  the  mother  may  maintain  an  action  for  the  injury  or 
death  of  a  minor  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward,  when  such  injury  or  death  is  caused  by  the  wrong- 
ful act  or  neglect  of  another.  Such  action  may  be  maintained 
against  the  person  causing  the  injury  or  death,  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his  con- 
duct, also  against  such  other  person. 

*'Sec.  6486.  When  the  death  of  one  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs  or 
personal  representatives  may  maintain  an  action  for  damage* 
against  the  person  causing  the  death,  or  if  such  person  be  em- 
ployed by  another  person  who  is  responsible  for  his  conduct, 
then  also  against  such  other  person.  In  every  action  under  this 
and  the  preceding  section  such  damages  may  be  given  as  under 
all  the  circumstances  of  the  case  may  be  just." 

It  will  be  noted  that  section  6485  relates  to  the  injury  or  death 
of  a  minor  child,  while  section  6486  refers  to  the  death  of  a 
person  not  a  minor,  and  the  latter  section  expressly  provides 
that  in  both  cases  such  damages  may  be  given  as  under  all  the 
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circumstances  of  the  case  may  be  just.  There  is  no  limitation 
upon  the  amount  to  be  recovered  in  either  case,  except  that  it 
shall  be  a  just  award  under  the  circumstances.  It  is  true  that 
the  right  of  a  father  to  the  earnings  of  his  child  is  limited  to 
the  period  prior  to  majority,  but  it  does  not  necessarily  follow 
that  the  pecuniary  loss  sustained  in  the  death  of  a  child  is 
limited  to  what  the  child  will  earn  before  he  becomes  of  age.  On 
the  contrary,  the  circumstances  may  be  such  as  to  indicate  that 
such  loss  will  be  much  greater.  It  is  provided  by  section  3751  of 
the  Revised  Codes  that  it  is  the  duty  of  the  children  of  any  poor 
person,  who  is  unable  to  maintain  himself  by  work,  to  maintain 
such  person  to  the  extent  of  their  ability. 

The  case  of  Dean  v.  Oregon  B.  &  N.  Co.,  38  Wash.  565,  80  Pac. 
842,  is  relied  on  by  the  appellant.  That  case,  however,  is  not, 
in  its  facts,  similar  to  the  instant  one.  The  court  said:  "But  it 
appearing  that  he  [the  deceased  boy,  eighteen  years  old]  had 
abandoned  the  home  of  his  parents,  and  had  sent  them  abso- 
lutely nothing  since  said  abandonment,  we  do  not  think  it  a  fair 
presumption  to  be  indulged  that  his  conduct  for  the  few  years 
preceding  his  death  would  all  be  changed,  and  that  he  would 
soon  be  found  returning  home,  or  contributing  his  wages  to  his 
parents.  This  was  a  matter  requiring  proof."  We  do  not 
understand  from  this  decision  that  the  supreme  court  of  Wash- 
ington decided  the  question  we  are  considering.  It  was  con- 
tended by  the  defendant  that  the  plaintiff  had  "shown  no 
damages  entitling  him  to  any  recovery." 

In  the  case  of  Agricultural  &  M.  Assn.  v.  State,  Use  of  Carty, 
71  Md.  86,  17  Am.  St.  Rep.  507,  18  Atl.  37,  also  cited  by  appel- 
lant's counsel,  the  court  of  appeals  of  Maryland  held,  as  we 
understand  the  decision,  that  the  evidence  was  insufficient  to 
warrant  the  conclusion  that  the  minor  son  would  have  been  of 
any  pecuniary  benefit  to  his  father  after  he  attained  his  ma- 
jority. 

The  New  York  court  of  appeals,  in  Birkett  v.  Knickerbocker  Ice 
Co.,  110  N.  T.  504,  18  N.  E.  108,  said:  "The  jury  were  not 
bound,  in  estimating  the  compensation  to  be  made  for  the  death 
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of  the  child,  to  confine  their  considerations  to  her  minority.  It  is 
true  that  the  plaintiff,  as  father,  could  command  her  services 
only  during  her  minority.  But  in  certain  contingencies  she 
might,  after  her  majority,  owe  him  the  duty  of  support,  which 
could,  by  legal  proceedings,  be  enforced;  and  after  that  event 
she  might,  in  many  ways,  be  of  great  pecuniary  benefit  to  him. 
In  estimating  the  pecuniary  value  of  this  child  to  her  next  of 
kin,  the  jury  could  take  into  consideration  all  the  probable,  or 
even  possible,  benefits  which  might  result  to  them  from  her  life, 
modified,  as  in  their  estimation  they  should  be,  by  all  the  chances 
of  failure  and  misfortune.  There  is  no  rule  but  their  own  good 
sense  for  their  guidance,  and  they  were  not  in  this  case  bound  to 
assume  that  no  pecuniary  benefits  could  come  to  the  next  of  kin 
from  this  child  after  her  majority.' ' 

The  supreme  court  of  Wisconsin,  in  Thompson  v.  Johnston 
Bros.  Co.,  86  Wis.  576,  57  N.  W.  298,  said:  "There  can  be  no 
doubt  that  in  such  a  case  the  jury  may  take  into  account  the 
reasonable  expectation  of  pecuniary  benefit  from  the  continuance 
of  the  life,  even  beyond  his  majority.  That  depended  upon  her 
pecuniary  circumstances,  and  the  evidence  admitted  related 
directly  to  such  circumstances." 

The  United  States  circuit  court  of  appeals,  fifth  circuit,  in  the 
case  of  Texas  &  P.  Ry.  Co.  v.  Wilder,  92  Fed.  953,  35  C.  C.  A. 
105,  said:  "There  is  no  merit  in  the  specifications  of  error, 
which  are  founded  upon  the  false  assumption  that  the  damages 
in  the  cause  were  restricted  to  the  benefits  which  the  plaintiff 
might  have  derived  from  the  services  of  their  son  up  to  the  time 
of  his  majority.  We  are  clearly  of  opinion  that  the  damages 
should  not  have  been  so  restricted,  and  that  in  this  cause  it  was 
proper  for  the  trial  judge  to  charge  the  jury  that,  in  assessing 
the  damages,  they  had  a  right  to  consider  what  reasonable  ex- 
pectations the  plaintiffs  had  of  pecuniary  benefits  to  be  received 
from  their  son  after  he  should  have  reached  the  age  of  majority. 
•  *  •  In  some  jurisdictions  the  parent  has,  by  statute,  an 
action  against  the  child  for  support.  But,  apart  from  any  such 
statute,  there  certainly  is  an  indisputable  natural  obligation  on 
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the  part  of  the  child  to  support  his  necessitous  parents.  The 
plain  dictate  of  nature  requires  a  child,  grown  up  to  manhood,  to 
relieve  the  wants  of  his  destitute  parents,  and  the  obligation  is  one 
which  men  ordinarily  fulfill.  Why,  then,  should  parents  who 
have  been  deprived  of  their  child  by  the  fault  of  another  be  de- 
barred from  compensation  for  the  full  benefits  which  they 
reasonably  expected  from  the  child  f  *  •  *  In  the  case  at 
bar  the  son  was  over  eighteen  years  of  age.  He  was  strong, 
healthy,  sober,  and  hardworking.  He  was  dutiful,  and  evinced 
his  willingness  to  assist  his  parents  by  freely  giving  his  earnings 
to  his  mother.  It  was  plainly  proper  in  this  cause  for  the  trial 
judge  to  instruct  the  jury  that  they  could  consider  whether  the 
parents  had  a  reasonable  expectation  that  their  son  would  con- 
tinue to  assist  them  after  his  majority.,, 

The  supreme  court  of  Arkansas,  in  Railway  Co.  v.  Davis,  55 
Ark.  462,  18  S.  W.  628,  said:  "But  the  question  in  every  case 
under  the  -statute  is :  Does  the  evidence  show  a  reasonable  ex- 
pectation of  pecuniary  advantage  to  the  next  of  kin,  whether  it 
be  a  parent,  sister,  or  another  who  stands  in  that  relation  ?  Re- 
covery may  be  had  in  either  case  as  readily  upon  a  reasonable 
expectation  of  a  gratuity  as  of  the  enjoyment  of  a  legal  right. 
If  the  loss  of  the  decedent  has  deprived  the  next  of  kin  of  a  legal 
right  to  services  or  support,  that  fact  does  not  militate  against 
his  right  to  recover  also  for  a  gratuitous  pecuniary  advantage, 
which  the  proof  shows  he  had  the  reasonable  expectation  of  re- 
ceiving if  the  life  of  the  deceased  had  continued."  To  the  same 
effect  are  the  following  cases:  Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St.  Rep.  279,  37  Pac.  721 ;  Oulf  etc.  Ry.  Co.  v.  Compton, 
75  Tex,  667,  13  S.  W.  667 ;  Boyden  v.  Fitchburg  R.  R.  Co.,  70 
Vt.  125,  39  Atl.  771 ;  Draper  v.  Tucker,  69  Neb.  434,  95  N.  W. 
1026;  Atchison  etc.  Ry.  Co.  v.  Cross,  58  Kan.  424,  49  Pac.  599; 
Flaherty  v.  New  York  Cent.  R.  R.  Co.,  19  B.  I.  604,  36  Atl.  1132 ; 
Illinois  Central  R.  R.  Co.  v.  Reardon,  157  111.  372,  41  N.  E.  871 ; 
Beaman  v.  Martha  Washington  Min.  Co.,  23  Utah,  139,  63  Pac. 
631. 
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The  testimony  of  the  plaintiff  disclosed  the  fact  that  his 
family  consisted  of  himself  and  eight  living  children,  six  of 
whom  were  minors;  that  the  son,  J.  L.  Gilman,  was  a  strong, 
vigorous,  active,  and  healthy  boy  who  had  advanced  as  far  as 
the  end  of  his  second  year  in  the  high  school  before  he  left  his 
home  near  Leavenworth,  Kansas,  to  seek  his  own  living.  He  had 
shown  unusual  mechanical  ability  and  intended  to  become  an 
electrical  engineer.  He  left  home  on  July  12,  1907,  and  was 
killed  on  January  8,  1908.  The  father  is  the  owner  of  a  farm 
of  eighty  acres,  with  a  mortgage  of  $2,000  upon  it ;  the  net  value 
of  his  property,  real  and  personal,  being  about  $3,000.  When 
the  son  left  the  parental  roof,  it  was  the  understanding  that  he 
would  send  money  home.  He  said  he  would  do  so  for  the  pur- 
pose of  paying  the  expenses  of  the  education  of  his  younger 
brothers.  Plaintiff  testified:  "I  will  answer  that  we  talked  the 
matter  over,  his  mother  and  I,  and  we  considered  ourselves  as 
being  in  that,  as  one,  in  fact.  We  had  contributed  to  his  sup- 
port, education,  and  maintenance  and  had  given  him  all  the 
education  we  thought  we  could  afford  to  at  that  time,  and  it  was 
his  turn  to  help  in  the  support  of  the  family  and  the  education 
of  the  younger  children.  That  had  been  expected  of  him,  and 
it  was  true  of  the  others.  We  talked  the  matter  over,  my  son 
and  I  talked  it  over;  and  while  I  cannot  repeat  the  exact  words, 
in  substance  the  meaning  was  expressed  in  those  terms,  not  once, 
but  many  times.  From  July,  1907,  to  January,  1908,  I  am  un- 
able to  state  how  much  money  my  son  contributed  for  those  pur- 
poses, my  support  and  the  education  of  his  brothers.  It  was 
something  over  $75  and  something  less  than  $100.  He  sent  it 
to  his  mother."  Under  these  circumstances,  we  think  there  was 
sufficient  testimony  to  warrant  the  district  court  in  submitting 
to  the  jury  the  question  whether  the  plaintiff  had  a  reasonable 
expectation  of  receiving  pecuniary  assistance  from  his  son,  both 
before  and  after  he  attained  his  majority.  As  was  well  said  by 
Mr.  Justice  McFarlane,  speaking  for  the  supreme  court  of 
Missouri  in  the  case  of  Rosenkranz  v.  Lindell  By.  Co.,  108  Mo. 
9,  32  Am.  St.  Rep.  588,  18  S.  W.  890:  "What  may  or  may  not 
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be  done  by  anyone  in  the  future  depends  upon  so  many  con- 
tingencies that  prospective  loss  of  earnings  e&nnot  be  susceptible 
of  direct  and  conclusive  proof,  even  in  case  of  adults.  Neverthe- 
less, such  damages  are  uniformly  allowed.  *  #  •  It  is 
properly  held  in  such  cases,  in  the  absence  of  the  existence  of 
direct  evidence,  that  much  must  be  left  to  the  judgment,  common 
experience,  and  enlightened  conscience  of  the  jurors,  guided  by 
the  facts  and  circumstances  in  the  case."  (See  Flaherty  v. 
Butte  Electric  By.  Co.,  ante,  p.  89,  111  Pac.  348.) 

Testimony  was  admitted  tending  to  show  that  plaintiff  had  a. 
life  expectancy  of  twenty-four  years,  and  that  a  boy  of  eighteen 
had  an  expectancy  of  forty-three  years.  Deceased  was  earning 
about  $2.70  per  day  at  the  time  of  his  death.  Mr.  McCarthy,  a 
life  insurance  agent,  testified  that  the  cost  of  an  annuity  of  $700 
per  year  would  be  ' '  somewhere  around  $15,000  or  $16,000. ' '  Mr. 
A.  L.  Stone  testified  that  the  deceased  could  have  maintained 
himself  on  one-half  of  $2.70  per  day.  The  court  instructed  the 
jury  as  follows: 

"No.  4.  You  are  instructed  that,  if  you  find  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover  for  the  pecuniary  loss 
and  damages  sustained  by  reason  of  the  death  of  his  son,  then 
you  may  award  to  the  plaintiff  such  damages  as  under  all  the 
circumstances  of  the  case  may  be  just ;  and,  in  fixing  the  amount 
of  such  damages,  you  may  in  the  exercise  of  a  sound  discretion 
fix  the  same  at  such  sum  as  would  be  required  to  purchase  an 
annuity  equal  to  the  amount  that  such  son  might  reasonably  be 
expected  to  contribute  yearly  to  the  plaintiff  during  the  period 
of  expectancy  of  the  plaintiff's  life;  but  you  cannot  find  such 
sum  to  be  more  than  $6,000. 

"No.  5.  In  computing  the  expectancy  of  life,  and  in  arriving 
at  an  amount  sufficient  to  purchase  an  annuity,  you  may  be 
guided  by  the  evidence  submitted  respecting  standard  mortality 
and  annuity  tables.  You  should,  however,  bear  in  mind  the  un- 
certainty of  life,  and  the  possibility  that  the  deceased  might  not 
have  contributed  to  the  plaintiff,  if  he  had  lived* 
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"No.  6.  You  are  instructed  that  if  you  find  for  the  plaintiff, 
then,  in  fixing  the  'amount  of  his  damages,  you  may  base  your 
calculations  upon  the  period  of  the  probable  life  of  the  father, 
as  shown  by  the  evidence;  and  testimony  as  to  the  expectancy  of 
life  of  the  deceased  is  proper  only  for  the  purposes  of  showing 
that  he  probably  would  have  outlived  his  father." 

The  criticism  offered  by  the  appellant  to  the  action  of  the 
court  on  this  branch  of  the  case  is  thus  expressed  in  the  brief 
of  its  counsel:  "There  is  no  proof  in  this  case  showing  any 
.promise  to  do  anything  for  the  father  on  the  part  of  the  de- 
ceased, or  any  evidence  that  he  ever  did.  In  this  connection, 
we  desire  to  urge  that  the  court  erred  in  giving  instruction  No. 
5,  because  it  enabled  the  jury  to  go  into  the  wildest  speculation, 
for  by  said  instruction  the  jury  were  entitled  to  consider  the 
possibility  of  whether  or  not  the  deceased  might  or  might  not 
have  contributed  to  the  plaintiff  if  he  had  lived."  We  believe 
that  the  question  thus  raised  by  counsel  is  fully  covered  by 
what  has  already  been  said  on  another  branch  of  the  case,  and 
that  the  authorities  there  cited  fully  sustain  our  decision  that, 
in  cases  like  the  one  at  bar,  the  jury  should  be  allowed  to  deter- 
mine the  question  of  damages. 

Again,  it  is  urged  that  the  court  erred  in  allowing  the  witness 
McCarthy  to  testify  that  the  expectancy  of  life  of  a  male  per- 
son eighteen  years  of  age  was  forty-three  years.  As  we  under- 
stand the  position  of  counsel,  this  specification  of  error  is  also 
based  upon  the  contention  that  no  recovery  could  be  had  for 
expected  pecuniary  assistance  or  benefits  after  the  age  of  ma- 
jority was  reached,  and  this  question  has  already  been  consid- 
ered. 

We  find  no  error  in  the  record*  The  judgment  and  order 
appealed  from  are  affirmed. 

Affirmed. 

Mr.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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STATE  ex  rel.   GALEN,  Relator,  v.  DISTRICT  COURT 

et  al.,  Respondents. 

(No.  2,009.) 
(Submitted  September  19,  1910.    Decided  October  19,  1910.) 

[112  Pac.  706.] 

Eminent  Domain — Public  School  Lands — Manner  of  Disposal — 
Electric  Power  Dams — State — Consent  to  be  Sued — Statutes. 

Eminent  Domain — Electric  Power  Dams — Public  Lands — State — Consent  to 
be  Sued — Statutes. 

1.  Held,  that  by  subdivision  2  of  section  7333,  Revised  Codes,  provid- 
ing that  private  property  which  may  be  taken  under  th6  eminent  doraai* 
statute  includes,  among  others,  lands  belonging  to  the  state,  the  com- 
monwealth has  expressly  given  its  consent  to  be  sued  in  an  action  look- 
ing to  the  acquisition  of  such  lands. 

Same — State  School  Lands — Manner  of  Disposal. 

2.  Title  in  fee  to  lands  granted  to  the  state  by  section  10  of  the  Ena- 
bling Act  for  common  school  purposes,  cannot  be  acquired  by  condemna- 
tion proceedings;  such  lands  must  be  disposed  of  at  public  sale. 

Original  application  by  the  attorney  general,  on  behalf  of 
the  state,  for  a  writ  of  prohibition  commanding  the  district 
court  for  Sanders  county  and  the  Honorable  Henry  L.  Myers, 
a  judge  thereof,  to  desist  from  exercising  further  jurisdiction 
in  an  action  entitled  Steele  et  al.  v.  State  of  Montana  et  al.f 
looking  to  the  condemnation  of  school  lands  for  electric  power 
purposes.    Writ  granted. 

Mr.  Albert  J.  Oalen,  Attorney  General,  in  behalf  of  the  State, 
submitted  a  brief  and  argued  the  cause  orally. 

Authority  to  condemn  property  for  a  public  use  must  clearly 
be  expressed  in  the  law  before  such  right  will  be  allowed. 
(Seattle  and  Montana  By.  Co.  v.  State,  7  Wash.  150,  38  Am.  St. 
Rep.  866,  34  Pac.  551,  22  L.  B.  A.  217 ;  State  v.  Boone  County, 
78  Neb.  271, 110  N.  W.  629,  15  Ann.  Cas.  487 ;  State  v.  Supreme 
Court,  36  Wash.  381,  78  Pac.  1011 ;  People  v.  Chicago  Drainage 
Co.,  210  111.  171,  71  N.  E.  334 ;  State  Land  Commrs.  v.  IUinois 
School  District,  43  HI.  303.)  It  is  true  that  subdivision  2  of 
section  7333,  Revised  Codes,  provides  with  respect  to  the  char- 
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acter  of  private  property  which  may  be  taken  by  condemnation 
proceedings  that,  "lands  belonging  to  the  state  •  •  •  not 
appropriated  to  some  public  use,"  may  be  condemned  for  a  pub- 
lic use,  and  by  this  section  it  is  urged  that  the  state  has  consented 
to  be  sued  in  such  a  proceeding.  An  examination  of  our  Con- 
stitution and  statutes  does  not  disclose  any  other  provisions 
whatsoever  authorizing  the  institution  of  such  a  suit  against 
the  state,  and  after  a  careful  examination  of  the  authorities  we 
have  only  been  able  to  find  two  cases  in  which  a  similar  stat- 
utory provision  has  been  by  the  courts  considered  with  respect 
to  the  sufficiency  of  such  language  alone  to  confer  authority  to 
maintain  such  an  action.  One  of  these  is  California  etc.  Ry.  Co. 
v.  State,  1  Cal.  App.  142,  81  Pac.  971,  and  the  other  is  Hollister 
v.  State,  9  Idaho,  8,  71  Pac.  541.  The  former  cannot  be  con- 
sidered authority  in  support  of  respondent's  contention  herein, 
for  the  reason  that  in  that  case  the  court's  jurisdiction  seems  to 
have  been  based  upon  the  existence  of  a  statute  in  California, 
section  1240  of  Code  of  Civil  Procedure,  reading  in  part  as 
follows:  "Proceedings  to  condemn  lands  belonging  to  this  state 
are  hereby  authorized,  and  must  be  maintained  and  conducted 
in  the  same  manner  as  other  condemnation  proceedings  provided 
for  in  this  title."  In  Idaho  they  had*  a  statute  identical  with 
our  subdivision  2  of  section  7333,  which  was  by  the  court  con- 
sidered as  to  its  effect  in  warranting  the  institution  of  such 
proceedings,  and  with  respect  thereto  the  court  said:  "This  stat- 
ute alone,  however,  would  not  authorize  this  action.19  And  the 
right  to  institute  condemnation  proceedings  against  lands  be- 
longing to  the  state  was  by  the  court  recognized  only  because 
of  the  existence  of  an  express  statute  (Laws  of  1899,  p.  381), 
clearly  authorizing  the  institution  of  such  proceedings  as  against 
state  lands.  We  have  no  such  statute  in  this  state;  therefore 
subdivision  2  of  section  7333,  supra,  standing  alone,  cannot  be 
considered  sufficient  to  authorize  such  an  action. 

State  school  lands  can  only  be  disposed  of  in  accordance  with 
the  terms  of  the  grant,  Constitution,  and  general  laws  consistent 
with  both.    The  grant  of  sections  16  and  36  in  every  township 
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made  by  section  10  of  the  Enabling  Act  to  the  state  of  Montana 
for  common  school  purposes,  upon  its  admission  to  the  Union, 
constitutes  a  gift  in  trust  to  be  held,  administered  and  disposed 
of  only  in  accordance  with  the  terms  and  conditions  of  the  grant. 
(State  v.  Cook,  17  Mont.  529,  43  Pac.  928;  Roach  v.  Gooding, 
11  Idaho,  244,  81  Pac.  645  ■  State  v.  McMillan,  12  N.  D.  280,  96 
N.  W.  310;  State  v.  Maynard,  31  Wash.  132,  71  Pac.  775;  also, 
Stade  v.  Toole,  26  Mont.  22,  91  Am.  St.  Rep.  386,  66  Pac.  496, 
55  L.  R.  A.  644 ;  State  v.  Barrett,  25  Mont.  112,  63  Pac.  1030 ; 
State  v.  Collins,  21  Mont.  448,  53  Pac.  1114.)  Entirely  consist- 
ent with  the  terms  and  conditions  of  the  provisions  of  the  grant 
and  of  its  acceptance  by  the  state,  and  in  accord  with  constitu- 
tional direction,  Chapter  147,  Laws  of  1909,  is  now  in  force  and 
effect,  and  provides  the  only  method  by  which  title  may  be 
obtained  to  lands  granted  to  the  state  of  Montana  for  educa- 
tional purposes :  A  person  seeking  to  obtain  title  in  fee  to  such 
lands,  or  attempting  to  obtain  rights  of  way  or  easement  on  or 
over  same,  must  deal  with  the  State  Board  of  Land  Commis- 
sioners, and  the  land  must  be  disposed  of  only  in  accordance 
with  the  directions  contained  in  said  law. 

If  for  any  reason  subdivision  2  of  section  7333  of  the  Revised 
Codes  should  be  considered  a  sufficient  consent  on  the  part  of 
the  state  to  the  institution  of  condemnation  proceedings  against 
such  state  lands,  surely  its  provisions  are  superseded  by  the 
terms  and  provisions  of  Chapter  147  in  Laws  of  1909,  and  such 
Chapter  should  be  considered  as  a  repeal  of  said  section  by 
implication.  By  this  Act  the  Board  of  Land  Commissioners  are 
authorized  and  empowered  to  sell  for  a  valuable  consideration 
an  easement  or  right  of  way  for  such  purposes  over  or  upon 
such  lands,  but  the  fee  title  to  the  same  remains  in  the  state. 
The  board  is  given  authority  to  grant  rights  of  way  on  and  over 
state  lands,  "upon  such  terms  as  may  be  agreed  upon,"  and 
the  only  appeal  from  its  judgment  and  decision  is  to  the  legis- 
lative assembly.  (Seattle  &  Mont.  By.  Co.  v.  State,  7  Wash. 
150,  38  Am.  St.  Rep.  866,  34  Pac.  551,  22  L.  R.  A.  217.)  The 
disposition  of  the  fee  of  such  lands  being  vested  wholly  and 
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exclusively  in  said  board  and  the  obtaining  of  title  in  fee  by 
jurisdictional  order  or  decision  being  impossible  under  the  terms 
and  conditions  of  the  grant  and  the  provisions  of  the  state  Con- 
stitution, therefore,  it  necessarily  follows  that  the  district  court 
is  wholly  without  jurisdiction. 

Lands  constituting  the  bed  of  a  navigable  stream  cannot  be 
disposed  of  without  express  statutory  authority.  They  are  held 
in  trust  by  the  state  for  the  benefit  of  the  people.  (See  Ross- 
miller  v.  State,  114  Wis.  169,  91  Am.  St.  Rep.  910,  89  X.  W.  839, 
58  L.  R.  A.  93;  Attorney  General  v.  Smith,  109  Wis.  532,  85  N. 
W.  512 ;  Illinois  Central  Ry.  Co.  v.  Illinois,  146  U.  S.  387,  13 
Sup.  Ct.  110,  36  L.  Ed.  1018;  Lewis  on  Eminent  Domain,  3d  ed., 
sec.  93;  State  v.  Longfellow,  169  Mo.  109,  69  S.  W.  374;  Shep- 
herd v.  Coeur  d'Alene,  16  Idaho,  293,  101  Pac.  591;  Johnson  v. 
Johnson,  14  Idaho,  561,  95  Pac.  499,  24  L.  R.  A.,  n.  s.,  1210; 
San  Francisco  Savings  Union  v.  R.  G.  R.  Petroleum  &  Mining  Co., 
144  Cal.  134, 103  Am.  St.  Rep.  72,  77  Pac.  823,  66  L.  R.  A.  242, 1 
Ann.  Cas.  182.)  The  shores  of  the  navigable  waters  and  the  soil 
under  them  were  not  granted  by  the  Constitution  of  the  United 
States,  but  were  reserved  to  the  states  respectively;  and  new 
states  have  the  same  rights,  sovereignty  and  jurisdiction  over 
this  subject  as  the  original  states.  (Pollard  v.  Rag  an,  3  How. 
212,  11  L.  Ed.  565;  Martin  v.  Waddell,  16  Pet.  367,  10  L.  Ed. 
997;  Goodtitle  v.  Kible,  9  How.  471,  13  L.  Ed.  220;  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  Ed.  229 ;  Packer  v.  Bird,  137  U.  S. 
661,  11  Sup.  Ct.  210,  34  L.  Ed.  819 ;  Hardin  v.  Jordan,  140  U. 
S.  371,  11  Sup.  Ct.  808,  838,  35  L.  Ed.  428;  Kaukauna  Water 
Power  Co.  v.  Green  Bay  Canal  Co.,  142  II.  S.  254,  12  Sup.  Ct. 
173,  35  L.  Ed.  1004;  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct. 
548,  38  L.  Ed.  331 ;  Water  Power  Co.  v.  Commissioners,  168  LT. 
S.  349,  18  Sup.  Ct.  157,  42  L.  Ed.  497 ;  United  States  v.  Chand- 
ler Dunbar  Water  Power  Co.,  209  U.  S.  447,  28  Sup.  Ct.  579,  52 
L.  Ed.  881 ;  Kcmsas  v.  Colorado,  206  U.  S.  46,  27  Sup.  Ct  655, 
51  L.  Ed.  956.)  It  surely  follows  that  the  state  cannot  enact 
an  eminent  domain  law  whereby  a  person  or  corporation  through 
condemnation  proceedings  is  permitted  to  secure  title  to  such 
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lands.  The  state  cannot  do  indirectly  that  which  it  cannot  do 
directly.  (Ligare  v.  City  of  Chicago,  139  111.  46,  32  Am.  St 
Rep.  179,  28  N.  E.  934.) 

i 

In  behalf  of  Respondents  there  was  a  brief  by  Messrs.  Walsh 
A  NoUm,  and  oral  argument  by  Mr.  T.  J.  Walsh. 

Subdivision  2  of  section  7333,  Revised  Codes,  is  entirely  with- 
out meaning  unless  it  be  considered  as  authorizing  the  institu- 
tion of  suits  against  the  state  to  condemn  lands  owned  by  it  for 
public  purposes.  When  the  legislature  declared  that  the  lands 
of  the  state  not  appropriated  to  public  use  might  be  condemned 
for  public  purposes,  it  of  necessity  declared  that  suit  to  con- 
demn such  lands  might  be  instituted  and  maintained.  Direct 
authority  for  this  conclusion  will  be  found  in  the  case  of  Cali- 
fornia By.  Co.  v.  State,  1  Cal.  App.  142,  81  Pac.  971. 

It  is  contended,  however,  that  by  virtue  of  the  provisions  of 
the  Enabling  Act  and  of  the  Constitution,  and  possibly  the 
statute  passed  pursuant  thereto  in  the  year  1909,  the  proceed- 
ings cannot  be  maintained.  A  careful  examination  of  these 
various  provisions  of  the  law  will  disclose  that  they  concern 
themselves  exclusively  with  lands  granted  to  the  state  by  the 
federal  government  for  educational  or  other  public  purposes; 
that  is  to  say,  they  concern  themselves  with  lands  which  were 
once  the  lands  of  the  general  government  and  which  it  granted 
to  the  state.  The  land  between  high  and!  low  water  mark  of 
the  navigable  streams  of  a  state  never  did  belong  to  the  gov- 
ernment, and  never  was  it  granted  to  the  states  as  shown  by 
numerous  decisions.  The  general  government  held  the  title  to 
these  lands  prior  to  the  admission  of  the  state  into  the  Union, 
in  trust  for  the  state,  and  when  the  state  was  admitted,  the  legal 
title  to  these  lands  passed  to  it.  Accordingly,  whatever  may 
be  said  concerning  the  want  of  power  in  the  legislature  to 
authorize  the  taking  of  lands  granted  to  the  state,  it  can  have 
no  application  to  lands  embraced  in  these  proceedings  except  as 
to  that  portion  of  seetion  36  which  is  sought  to  be  condemned. 
But  as  to  that  the  contention  cannot  be  sustained.    The  same 
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contention  was  made  in  the  case  of  Hollister  v.  State,  9  Idaho, 
8,  71  Pac.  541.  Section  11  of  the  Enabling  Act  and  the  pro- 
visions of  the  Constitution  referred  to  must  be  construed  as 
though  they  contained  a  provision  to  the  effect  that  the  restric- 
tion placed  upon  the  disposition  of  the  lands  should  not  be 
construed  as  to  limit  the  power  of  the  state  in  respect  to  the 
exercise  of  the  right  of  eminent  domain.  Indeed,  so  far  as  the 
Enabling  Act  is  concerned,  it  would  doubtless  be  beyond  the 
power  of  Congress  to  tie  the  hands  of  the  state  in  that  regard. 
If  it  were  by  any  provision  limited  in  its  right,  the  state  would 
not  have  been  admitted  on  an  equality  with  the  other  states. 

The  right  to  take  lands  by  proceedings  in  eminent  domain  is 
so  characteristically  inherent  in  sovereignty  that  lands  of  the 
state  may  be  taken  for  public  purposes  by  the  United  States, 
and  lands  of  the  United  States  similarly  by  the  state.  (10  Am. 
&  Eng.  Ency.  of  Law,  1097, 1098,  and  notes.) 

It  is  argued  that  if  authority  was  or  could  be  granted  to  the 
courts  to  condemn  the  lands  of  the  state  for  public  uses,  by 
virtue  of  the  provisions  of  subdivision  2  of  section  7333,  that 
power  was  taken  away  by  virtue  of  the  provisions  of  section 
33  of  the  Act  of  1909.  But  this  contention  cannot  be  sustained. 
The  two  sections  may  well  stand  together.  There  is  no  incon- 
sistency between  them.  Section  33  above  contemplates  the 
acquisition  of  the  right  by  negotiation  between  the  person  or 
corporation  seeking  it,  and  the  agents  of  the  state.  Proceedings 
in  eminent  domain  are  adversary.  They  are  prosecuted  and 
become  necessary  only  when  for  some  reason  negotiations  are 
fruitless.  Repeals  by  implication  are  not  favored.  In  order 
to  accomplish  the  repeal  of  an  Act  by  implication,  the  later 
Act  must  be  necessarily  inconsistent  with  the  former,  or  the 
new  Act  must  purport  to  cover  the  entire  scope  of  legislation 
upon  the  subject  wdth  which  the  earlier  Act  deals.  The  Act  of 
1909  is  concerned  with  the  disposition  of  the  state  lands  as  its 
subject.  The  statute  to  which  appeal  is  made  for  justification 
of  the  proceedings  sought  to  be  enjoined  is  a  part  of  the  pro- 
visions of  the  Code  of  Civil  Procedure,  dealing  with  the  general 
subject  of  eminent  domain. 
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It  is  said  that  the  state  has  no  power  to  dispose  of  lands  con- 
stituting the  bed  and  shore  of  navigable  streams.  That  it  has 
no  unlimited  power  of  disposition  may  be  conceded;  but  that 
it  has  the  right  to  dispose  of  these  lands  in  all  cases  where  such 
disposition  will  not  interfere  with  the  public  uses  for  which 
they  are  held,  has  been  repeatedly  asserted  by  the  supreme  court 
of  the  United  States.  .  (See  Illinois  Central  v.  Illinois,  146  U.  S. 
387,  13  Sup.  Ct.  110,  36  L.  Ed.  118,  and  particularly  the  cases 
referred  to  in  the  dissenting  opinion ;  Stockton  v.  Baltimore  etc. 
E.  R.  Co.,  32  Fed.  17.)  See  likewise,  with  reference  to  the  right 
of  the  state  to  dispose  of  these  lands :  Mann  v.  Tacoma  Land  Co., 
153  TL  S.  273,  14  Sup.  Ct.  820,  38  L.  Ed.  714.  Lands  of  this 
character  belong  to  the  state  and  are  held  by  it  for  all  municipal 
purposes, — that  is  to  say,  all  municipal  purposes  for  which  they 
can  be  devoted.  (Illinois  Central  v.  Illinois,  supra;  Pollard  v. 
Hagan,  3  How.  212, 11  L.  Ed.  565.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  April,  1910,  an  action  was  begun  in  the  district  court  of 
Sanders  county  by  one  Steele  and  others  against  the  state  of 
Montana  and  others,  for  the  purpose  of  condemning  certain  lands 
belonging  to  the  defendants,  by  the  exercise  of  the  power  of 
eminent  domain.  The  state  interposed  a  demurrer  to  the  com- 
plaint, on  the  grounds  that  the  court  had  no  jurisdiction  of 
the  person  of  that  defendant  or  of  the  subject  of  the  action; 
and  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  district  court  overruled  the  demurrer, 
whereupon  the  state,  through  the  attorney  general,  sued  out  of 
this  court  an  alternative  writ  of  prohibition  commanding  the  dis- 
trict court  and  the  Honorable  Henry  L.  Myers,  one  of  the  judges 
thereof,  to  desist  from  exercising  jurisdiction  in  said  action  until 
the  further  order  of  this  court,  and  to  show  cause,  at  a  day 
named  therein,  why  a  mandatory  and  permanent  writ  of  pro- 
hibition should  not  issue.  The  respondents  appeared  and  an- 
swered, and  the  cause  has  been  argued. 

The  complaint  in  the  case  of  Steele  and  others  against  the 
state  of  Montana  and  others,  alleges  that  the  plaintiffs  are  about 
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to  construct  a  dam  across  the  Clark's  Pork  of  the  Columbia 
river,  a  navigable  stream,  for  the  purpose  of  generating  electric- 
ity for  general  sale ;  that  the  state  is  the  owner  of  the  bed  of  the 
stream  and  also  of  the  land  between  low  and  high  water  marks ; 
also  of  certain  lots  in  section  36,  township  22  north  of  range  30 
vest,  in  the  county  of  Sanders,  situated  on  both  sides  of  said 
river,  upon  which  it  is  proposed  to  place  the  abutments  of  the 
dam;  that  plaintiffs  also  intend  to  flood  portions  of  section  36; 
that  the  dam  will  rest  upon  the  bed  of  the  stream.  The  prayer 
of  the  complaint  is  that  the  use  to  which  plaintiffs  seek  to  devote 
the  land  be  declared  to  be  a  public  use ;  that  they  be  adjudged 
to  be  entitled  to  perpetually  use  the  same  for  that  purpose ;  and 
that  commissioners  be  appointed  to  ascertain  and  determine 
the  amount  to  be  paid  by  them  to  the  defendants,  as  damages. 

1.  Plaintiffs  in  the  condemnation  proceedings  claim  the  right 
to  take  the  lands  in  question,  by  virtue  of  the  provisions  of  sec- 
tion 7333,  Revised  Codes,  subdivision  2  of  which  reads  as  follows : 
"The  private  property  which  may  be  taken  under  this  title  [Title 
VII,  Eminent  Domain] ,  includes  •  •  •  2.  Lands  belonging 
to  the  state,  or  to  any  county,  city  or  town,  not  appropriated  to 
some  public  use."  It  is  contended  by  the  attorney  general  that 
this  section  of  the  Codes  does  not  give  consent  for  the  state  to  be 
sued  and  does  not  authorize  a  suit  to  condemn  lands  owned  by 
the  state.  The  supreme  court  of  Idaho,  in  Hollister  v.  State,  9 
Idaho,  8,  71  Pac.  541,  speaking  of  a  similar  statute,  said :  ' '  This 
statute  alone  would  not  authorize  this  action."  It  then  decided 
that  authority  is  granted  by  another  statute  of  Idaho,  so  that  it 
will  be  seen  that  the  remark  above  quoted  was  an  unnecessary 
one.  Although  the  opinion  is  not  very  clear  upon  the  point, 
the  California  court  of  appeals,  in  California  &  N.  By.  Co.  v. 
State,  41  Cal.  App.  142,  81  Pac.  971,  appears  to  have  held  that 
a  statute  similar  to  ours  authorizes  a  suit  against  the  state.  We 
are  of  opinion  that  the  supreme  court  of  Idaho  was  wrong  in 
saying  that  such  a  statute  does  not  authorize  the  action.  The 
language  appears  to  us  to  be  clear,  and  if  it  means  anything  at 
all,  it  means  that  lands  belonging  to  the  state  may  be  taken  by 
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the  exercise  of  the  power  of  eminent  domain,  and  that  the  state 
may  properly  be  made  a  party  to  the  action.  In  other  words, 
the  state  has  expressly  consented  to  be  sued  under  such  circum- 
stances. 

2.  It  will  be  observed  that  a  part  of  the  land  sought  to  be 
taken  is  in  section  36,  commonly  known  as  a  school  section,  and 
the  attorney  general  argues  that  on  that  account  it  cannot  be 
taken  in  condemnation  proceedings,  for  the  reason  that  ''state 
school  lands  can  only  be  disposed  of  in  accordance  with  the 
terms  of  the  grant  to  the  state,  the  Constitution,  and  general 
laws  consistent  with  both." 

Section  10  of  the  Enabling  Act  provides  in  part:  "Upon  the 
admission  of  each  of  said  states  into  the  Union,  sections  num- 
bered 16  and  36  in  every  township  •  •  •  are  hereby  granted 
to  said  states  for  the  support  of  common  schools.  •  •  *  " 
Section  11  provides:  "That  all  lands  herein  granted  for  educa- 
tional purposes  shall  be  disposed  of  only  at  public  sale,  and  at 
a  price  not  less  than  ten  dollars  per  acre,  the  proceeds  to  con- 
stitute a  permanent  school  fund,  the  interest  of  which  only  shall 
be  expended  in  the  support  of  said  schools.  But  said  lands  may, 
under  such  regulations  as  the  legislatures  shall  prescribe,  be 
leased  for  periods  of  not  more  than  five  years,  in  quantities  not 
exceeding  one  section  to  any  one  person  or  company;  and  such 
lands  shall  not  be  subject  to  pre-emption,  homestead  entry  or  any 
other  entry  under  the  land  laws  of  the  United  States,  whether 
surveyed  or  unsurveyed,  but  shall  be  reserved  for  school  pur- 
poses only." 

Section  7  of  Ordinance  No.  1,  appended  to  the  state  Constitu- 
tion, reads  thus:  "The  state  hereby  accepts  the  several  grants  of 
land  from  the  United  States  to  the  state  of  Montana  mentioned 
in  an  Act  of  Congress  (the  Enabling  Act)  upon  the  terms  and 
conditions  therein  provided." 

Section  1  of  Article  XVII  of  the  state  Constitution  reads  as 
follows:  "All  lands  of  the  state  that  have  been,  or  that  may 
hereafter  be  granted  to  the  state  by  Congress,  and  all  lands 
acquired  by  gift  or  grant  or  devise,  from  any  person  or  corpora- 
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tion,  shall  be  public  lands  of  the  state,  and  shall  be  held  in  trust 
for  the  people,  to  be  disposed  of  as  hereafter  provided,  for  the 
respective  purposes  for  which  they  have  been  or  may  be  granted, 
donated  or  devised;  and  none  of  such  land,  nor  any  estate  or 
interest  therein,  shall  ever  be  disposed  of  except  in  pursuance  of 
general  laws  providing  for  such  disposition,  nor  unless  the  full 
market  value  of  the  estate  or  interest  disposed  of,  to  be  ascer- 
tained in  such  manner  as  may  be  provided  by  law,  be  paid  or 
safely  secured  to  the  state ;  nor  shall  any  lands  which  the  state 
holds  by  grant  from  the  United  States  (in  any  case  in  which 
the  manner  of  disposal  and  minimum  price  are  so  prescribed)  be 
disposed  of,  except  in  the  manner  and  for  at  least  the  price 
prescribed  in  the  grant  thereof,  without  the  consent  of  the 
United  States.    •    •    •      " 

It  has  been  repeatedly  held  that  the  fund  created  from  the 
sale  of  lands  granted  to  the  state  by  the  federal  Congress  for 
a  particular  purpose  is  a  trust  fund  "  established  by  law  in  pur- 
suance of  the  Act  of  Congress."  (See  State  ex  rel.  Bickford  v. 
Cook,  17  Mont.  529,  43  Pac.  928 ;  State  ex  rel.  DUdine  v.  Collins, 
21  Mont.  448,  53  Pac.  1114;  State  ex  rel.  Koch  v.  Barrett,  2& 
Mont.  62,  66  Pac.  504.)  Section  7332,  Revised  Codes,  provides, 
in  part :  "The  following  is  a  classification  of  the  estate  and  rights 
in  lands  subject  to  be  taken  for  public  use:  1.  A  fee  simple, 
when  taken  for  public  buildings  or  grounds  or  for  permanent 
buildings,  for  reservoirs  and  dams,  and  permanent  flooding  oc- 
casioned thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the 
deposit  of  debris  or  tailings  of  a  mine. "  It  seems  clear  from  the 
allegations  of  the  complaint  that  the  plaintiffs  in  the  Steele  case 
seek  to  take  a  fee  simple  title  to  the  lands  of  the  state.  We  hold 
that  the  title  in  fee  to  state  common  school  lands,  granted  by  sec- 
tion 10  of  the  Enabling  Act,  cannot  be  acquired  in  condemna- 
tion proceedings.  In  the  case  of  Hollister  v.  State,  supra,  the 
supreme  court  of  Idaho  took  an  opposite  view.  Mr.  Justice 
Ailshie,  writing  the  opinion,  said:  "Again  it  is  urged  by  ap- 
pellant that  the  court  had  no  jurisdiction  of  the  subject  matter 
of  the  action;  that  the  Act  of  Congress  known  as  the  ' Idaho  Ad* 
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mission  Act/  granting  sections  16  and  36  in  each  township  to  the 
state  for  school  purposes,  and  providing  that  such  lands  'shall 
be  disposed  of  only  at  public  sale,  the  proceeds  to  constitute  a 
permanent  school  fund/  prohibited  the  taking  of  this  property 
under  the  claim  of  eminent  domain.  Under  this  Act  it  is  claimed 
that  the  state  cannot  authorize  any  disposition  of  such  lands  other 
than  at  public  sale,  and  that,  therefore,  the  court  had  no  juris- 
diction of  an  action  to  condemn  any  such  lands  to  a  public  use. 
*  *  *  When  Idaho  became  a  state,  it  at  once  necessarily  as- 
sumed the  power  of  eminent  domain,  one  of  the  inalienable  rights 
of  sovereignty ;  and  that  right,  we  take  it,  may  be  exercised  over 
all  property  within  its  jurisdiction.  •  •  •  But  even  if  Con- 
gress had  the  authority,  in  granting  these  lands  to  the  state,  to 
restrict  and  prohibit  the  state  in  the  exercise  of  the  power  of 
eminent  domain,  we  do  not  think  it  was  intended  or  attempted 
in  the  Admission  Act.  It  was  evidently  the  purpose  of  Congress 
in  granting  sections  16  and  36  in  each  township  to  the  state  for 
school  purposes  to  provide  that  the  revenue  and  income  from  all 
such  lands  should  go  to  the  school  fund,  and  that  when  sold  it 
should  be  at  the  highest  market  price.  We  cannot  believe  that 
Congress  meant  to  admit  into  the  Union  a  new  state,  and  by  that 
very  act  throttle  the  purposes  and  objects  of  statehood  by  plac- 
ing a  prohibition  on  its  internal  improvements.  To  prohibit  the 
state  the  right  of  eminent  domain  over  all  the  school  lands 
granted  would  lock  the  wheels  of  progress,  drive  capital  from  our 
borders,  and  in  many  instances  necessitate  settlers  who  have 
taken  homes  in  the  arid  portions  of  the  state  seeking  a  liveli- 
hood elsewhere."  We  are  unable  to  agree  with  the  reasoning  of 
the  learned  judge.  It  seems  to  us  that  the  decision  on  this  point 
simply  amounts  to  a  declaration  that  the  Congress  of  the  United 
States  did  not  mean  what  it  said  when  it  commanded  that  sec- 
tions 16  and  36  in  every  township  should  be  sold  at  public  sale. 
Neither  can  we  agree  that  there  is  any  question  of  the  right  of 
the  United  States  to  dictate  and  restrict  the  manner  in  which 
the  state  shall  dispose  of  the  lands.  They  all  belonged  to  the 
United  States;  a  grant  to  the  state,  as  trustee  for  its  common 
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schools,  was  in  contemplation,  and  we  know  of  no  authority 
which  has  the  power  to  question  the  right  of  the  grantor  to  make 
such  terms  as  it  saw  fit.  Neither  is  there  any  authority  in  the 
state  to  change  the  terms  of  the  grant  without  the  consent  of  the 
Congress  of  the  United  States.  The  framers  of  the  state  Con- 
stitution did  not  attempt  to  do  so.  They  expressly  agreed,  for 
the  state,  not  to  dispose  of  any  lands  granted  by  the  United 
States  in  any  case  in  which  the  manner  of  disposal  was  prescribed 
in  the  grant,  except  in  the  manner  prescribed,  without  the  con- 
sent of  the  United  States.  It  is  expressly  declared  in  the  Ena- 
bling Act  that  the  territory  of  Montana  may  become  the  state  of 
Montana  "as  hereinafter  provided";  that  "sections  16  and  36 
are  hereby  granted  for  the  support  of  common  schools";  that 
"all  lands  herein  granted  for  educational  purposes  shall  be  dis- 
posed of  only  at  public  sale."  The  Congress  is  presumed  to 
have  had  good  and  sufficient  reason  for  thus  restricting  the  right 
of  alienation,  and  the  state  solemnly  accepted  the  conditions. 
If  those  restrictive  words  can  be  disregarded  in  favor  of  the 
right  to  exercise  eminent  domain,  then  the  condition  of  the 
grant  is  not  general  in  its  application,  as  its  phraseology  would 
appear  to  indicate,  exceptions  may  be  read  into  it,  and  the  enter- 
ing wedge  be  inserted  by  which  the  safeguard  may  be  entirely 
broken  down  and  removed. 

The  supreme  court  of  Washington,  in  State  ex  rel.  Houston  v. 
Maynard,  31  Wash.  132,  71  Pac.  775,  said:  "The  manner  of  the 
disposition  of  the  sale  of  such  lands  •  *  •  is  subject  to  the 
limitations  contained  in  section  11  of  the  Act."  The  supreme 
court  of  North  Dakota,  in  State  ex  rel.  Board  v.  McMillan,  12  N. 
D.  280,  96  N.  W.  310,  said : '  *  Perhaps  it  is  not  necessary  to  state 
that  by  the  acceptance  of  the  grant  for  educational  purposes 
•  *  •  a  trust  was  created,  the  character  of  which  was  fixed 
by  the  terms  of  the  grant.  By  the  mere  acceptance  of  the  grant 
the  honor  of  the  state  was  pledged  to  the  observance  of  the  obliga- 
tion of  the  trust .    •    •    •     » 

We  cannot  think  that  the  mere  fact  that  certain  individuals 
may  not  condemn  a  portion  of  a  school  section  which  happens  to 
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be  particularly  advantageous  as  a  dam-site  for  generating  elec- 
tricity will  have  the  effect  of  placing  a  prohibition  upon  internal 
improvements,  or  lock  the  wheels  of  progress,  or  necessitate  the 
removal  of  settlers.  Provision  is  made  for  the  disposal  of  these 
lands  at  public  sale,  and  in  our  judgment  this  provision  will 
eventually  be  invoked  not  only  to  enhance  and  Enlarge  the  in- 
ternal improvements  of  the  state,  but  to  put  money  into  the 
common  school  fund  at  the  same  time.  Not  such  a  sum  as  three 
commissioners  or  a  petit  jury  in  a  county  may  think  adequate, 
but  such  an  amount  as  shall  be  realized  from  competitive  bid- 
ding in  open  and  unrestricted  competition.  We  think  the  Con- 
gress of  the  United  States  and  the  framers  of  our  Constitution  so 
intended,  and  we  so  hold. 

While  it  is  true  that  the  power  of  eminent  domain  is  one  of 

0 

the  inherent  and  inalienable  rights  of  sovereignty,  and  may 
ordinarily  be  exercised  over  all  property  within  the  jurisdiction 
of  the  state,  it  is  not  to  be  supposed  that  this  right  is  so  limitless 
as  to  enable  the  state  to  violate  its  contract  with  the  federal  gov- 
ernment. 

Other  questions  are  raised  and  argued  in  the  briefs  of  counsel, 
but  it  is  thought  that  the  foregoing  disposition  of  the  main  ques- 
tion makes  the  solution  of  others  unnecessary.  If  we  are  in 
error,  the  fact  may  be  brought  to  our  attention. 

It  is  ordered  that  a  writ  issue  prohibiting  the  respondents 
from  further  proceeding  in  the  case  of  Steele  et  al.  v.  The  State 
of  Montana  et  al.,  in  so  far  as  such  proceedings  will  in  any  way 
affect  those  portions  of  section  36,  township  22  north  of  range 
30  west,  county  of  Sanders  and  state  of  Montana,  mentioned  and 
described  in  the  plaintiffs'  complaint.    Costs  to  the  relator. 

Writ  granted. 

Mr.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 

Rehearing  denied,  December  12,  1910. 
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STATE,  Respondent,  v.  PENNY,  Appellant. 

(No.  2,873.) 
(Submitted  September  26,  1910.    Decided  October  20,  1910.) 

[Ill  Pac.  727.] 

Criminal  Law — Theaters — Keeping  Open  on  Sunday — Statutory 
Construction — Police  Power — Moving  Picture  Shows. 

Criminal  Law — Statutes — Construction. 

1.  Revised  Codes,  section  8369,  making  the  keeping  open  and  main- 
taining of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  so  far  as 
it  is  penal,  is  to  be  construed  in  accordance  with  section  8096,  which 
provides  that  the  rule  of  the  common  law  that  penal  statutes  are  to  be 
strictly  construed  has  no  application  to  the  Code,  and  that  all  its  provi- 
sions are  to  be  construed  according  to  the  fair  import  of  their  terms 
with  a  view  to  effect  its  object  and  to  promote  justice. 

Same — Sunday  Theater — Statutory  Construction. 

2.  Be  vised  Codes,  section  8369,  making  the  keeping  open  and  main- 
taining of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  is  not  di- 
rected toward  the  keeping  open  and  maintaining  of  a  theater  building, 
but  refers  to  the  class  of  entertainment  or  performance  therein,  or  in 
some  other  manner,  furnished. 

Same — Statutory  Offenses — Evidence. 

3.  In  a  prosecution  for  keeping  open  and  maintaining  a  theater  on 
Sunday  in  violation  of  Revised  Codes,  section  8369,  making  such  action 
a  misdemeanor,  the  fact  that  the  show  is  sometimes  called  a  theater 
is  immaterial  where  there  is  also  a  particular  description  of  the  class 
of  entertainment  furnished. 

Same — Amusements — Statutes — Police  Power. 

4.  Laws  relating  to  Sunday  performance  of  theaters  and  playhouses 
are  laws  passed  in  the  exercise  of  the  police  power  for  the  promotion 
of  the  public  peace,  order,  and  morals. 

Same — Regulation  Statutes — Police  Power — Presumption. 

5.  Penal  statutes  enacted  in  the  exercise  of  the  police  power  in  rela- 
tion to  the  keeping  open  and  maintaining  of  theaters,  playhouses,  and 
other  amusements  on  Sunday,  are  presumed  to  be  reasonable  as  enacted. 

Same — Constitutional  Law — "Police  Power." 

6.  The  "police  power'1  is  a  term  which  has  relation  to  a  power  to 
enact  a  system  or  regulations  tending  to  the  health,  order,  convenience, 
and  comfort  of  the  state's  inhabitants  and  to  the  prevention  and  punish- 
ment of  public  injuries  and  offenses. 

Same — Theaters  and  Shows — Statutes — Moving  Pictures — Sunday  Perform- 
ances. 

7.  The  operation  of  a  moving  picture  show  on  Sunday  in  which  the 
pictures  shown  were  of  a  clean  and  moral  character,  were  approved 
by  a  general  board  of  censors  located  in  another  state,  and  were  ac- 
companied by  piano  selections  and  vocal  music,  is  not  a  violation  of 
Revised  Codes,  section  8369,  making  every  person  who  on  Sunday,  or 
the  first  day  of  the  week,  keeps  open  or  maintains  or  aids  in  opening 
or  maintaining  any  theater,  playhouse,  dance-house,  racetrack,  gambling- 
house,  concert  saloon,  or  vanity  hall,  guilty  of  a  misdemeanor. 
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Same— Statutes— "Theater"— "Show." 

8.  The  word  "theater/'  as  used  in  section  8369,  Revised  Codes,  mating 
it  a  misdemeanor  to  keep  open  and  maintain  a  theater  on  Sunday, 
means  a  theatrical  performance  or  entertainment  and  does  not  include 
all  shows,  though  a  "show"  includes  a  theatrical  performance. 

Appeal  from- District  Court,  Missoula  County;  F.  C.  Web- 
ster, Judge. 

T.  C.  Penny  was  convicted  for  keeping  open  and  maintaining 
a  theater  on  Sunday,  and  he  appeals  from  the  judgment  of  con- 
viction and  an  order  denying  him  a  new  trial.  Reversed  and  re- 
manded. 

Messrs.  Marshall  &  Stiff,  and  Mr.  Floyd  J.  Logan,  submitted 
a  brief  in  behalf  of  Appellant.  Mr.  Logan  and  Mr.  Stiff  argued 
the  cause  orally. 

In  behalf  of  the  State,  there  was  a  brief  by  Mr.  Albert  J. 
Galen,  Attorney  General,  and  Mr.  J.  A.  Poore,  Assistant  Attor- 
ney General;  Mr.  Poore  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  and  fined  in  Missoula  county  for 
keeping  open  and  maintaining  a  theater  on  Sunday,  contrary  to 
the  provisions  of  section  8369  of  the  Revised  Codes.  That  sec- 
tion reads  as  follows:  "Every  person  who  on  Sunday,  or  the  first 
day  of  the  week,  keeps  open  or  maintains  or  aids  in  opening  or 
maintaining  any  theater,  playhouse,  dance-house,  racetrack,  gam- 
bling-house, concert  saloon  or  variety  hall  is  guilty  of  a  misde- 
meanor." 

The  cause  was  submitted  to  the  district  court  upon  an  agreed 
statement  of  facts,  which  reads  as  follows : 

"That  T.  C.  Penny,  the  defendant  hereinabove  named,  is  now 
and  at  all  the  times  hereinafter  mentioned  was  the  manager  and 
proprietor  of  the  Bijou  in  the  city  and  county  of  Missoula,  state 
of  Montana ;  that  the  Bijou  is  a  moving  picture  show  maintained, 
operated,  and  conducted  at  said  city  and  county  of  Missoula  at 
110  West  Main  street,  and  on  Sunday,  the  twenty-fourth  day  of 
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October,  1909,  the  defendant  opened  the  said  Bijou  moving- 
picture  show  and  maintained  the  said  picture  show  and  con* 
tinued  to  operate  the  same  until  he  was  arrested  by  the  sheriff 
of  Missoula  county,  Montana  r  that  at  the  time  of  his  said  arrest 
the  defendant  was  engaged  in  giving  a  moving  picture  exhibi- 
tion, accompanying  the  same  by  piano  music  and  a  vocal  solo; 
said  moving  picture  exhibition  consisted  in  throwing  upon  a 
screen  at  the  front  of  the  room,  and  in  front  of  and  in  full  view 
of  the  audience  in  the  room,  moving  pictures  by  means  of  the 
operation  of  a  machine  which  is  known  as  a  kinetoscope;  that 
said  room  just  referred  to  is  and  was  located  in  the  Bijou ;  that 
the  said  moving  pictures  are  thrown  upon  the  screen  by  reason  of 
the  running  of  films  of  pictures  through  the  kinetoscope ;  that  on 
the  aforesaid  date  there  was  by  the  said  defendant,  by  and 
through  one  of  his  employees,  run  through  the  said  kinetoscope 
four  sets  of  films,  throwing  the  pictures  contained  in  said  films 
on  the  screen  hereinbefore  referred  to  and  thereby  making  the 
moving  pictures,  the  exhibition  of  which  is  complained  of  by 
the  criminal  authorities  of  Missoula  county,  as  constituting  to- 
gether with  the  piano  music  and  vocal  solo  then  and  there  ren- 
dered, together  with  the  other  facts  herein  agreed  upon,  the  open- 
ing and  maintaining  of  a  theater  on  Sunday;  the  names  of  the 
four  sets  of  films  of  moving  pictures  which  were  run  and  are  above 
referred  to  are  as  follows,  to  wit :  Samson  and  Goliath,  which  de- 
picted on  the  screen  what  is  known  as  a  sacred  scene;  A  New 
Life,  which  pictured  what  is  known  as  a  moral  scene;  Fools  of 
Fate,  which  pictured  what  is  known  as  a  moral  scene;  and  It 'a 
an  111  Wind  that  Blows  Nobody  Some  Good,  which  pictured  on 
the  screen  a  comical  scene. 

''That  throughout  at  least  a  portion  of  the  time  that  the  said 
moving  pictures  were  being  exhibited  as  aforesaid,  one  of  the 
employees  of  the  defendant  played  the  piano  and  furnished  in- 
strumental music  to  accompany  the  exhibition  of  the  said  pic- 
tures; that  at  one  period  intervening  between  the  exhibition  of 
two  of  the  above-named  films  of  pictures  one  of  the  employees 
of  defendant  sang  a  vocal  solo,  accompanied  by  music  on  the 
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piano,  being  played  by  another  of  the  employees  of  the  said  de- 
fendant, which  said  solo  was  entitled  'The  Songs  My  Mother 
Used  to  Sing.' 

"That  tickets  were  sold  admitting  people  to  the  Bijou  on  said 
Sunday  evening  and  at  the  time  of  defendant's  arrest  there  were 
at  least  one  hundred  people  congregated  and  seated  inside  the 
Bijou  watching  the  said  pictures  and  listening  to  the  said  music ; 
that  the  price  of  admission  was  the  sum  of  ten  cents. 

"That  the  pictures  shown  at  said  time  and  place  were  all 
of  a  clean  and  moral  character ;  that  all  of  the  pictures  shown  by 
the  Bijou  are  and  were  prior  to  being  exhibited  passed  upon 
by  what  is  known  and  called  a  'Bureau  of  Censorship/  composed 
of  five  persons  located  in  New  York  City ;  that  said  bureau  passes 
on  each  picture  in  each  film  run  by  the  Bijou  before  the  said 
film  is  permitted  to  be  run ;  and  any  unclean  or  immoral  picture 
the  said  bureau  requires  to  be  removed  from  said  film  at  once 
and  before  it  is  permitted  to  be  run. 

"That  the  defendant  is  being  prosecuted  under  the  provisions 
of  section  8369  of  the  Revised  Codes  of  1907  of  the  state  of 
Montana ;  that  at  the  time  of  the  enactment  of  said  section  mov- 
ing pictures  and  moving  picture  machines  were  not  in  existence 
and  were  not  known  of ;  that  there  was  an  exhibition  in  front  of 
the  Bijou  for  a  period  of  about  two  hours  about  noon  of  the  24th 
of  October,  1909,  and  there  has  been  exhibited  thereat  on  four  or 
five  other  occasions  prior  thereto  for  a  short  period,  an  advertis- 
ing board  about  three  feet  high  and  about  four  feet  wide,  having, 
by  means  of  canvas  and  painting  on  said  canvas,  printed  thereon 
the  letters  and  words  'Bijou  Theater,'  and  some  other  advertis- 
ing matter. 

"That  the  defendant  pays  to  the  city  of  Missoula,  Montana, 
money  for  a  license  granted  by  said  city  under  an  ordinance  of 
said  city  requiring  licenses  to  be  secured  for  the  operation  of 
theaters;  that  said  city  of  Missoula  has  and  had  no  ordinance 
requiring  or  providing  for  licenses  to  be  granted  to  moving  pic- 
ture shows,  and  that  there  was  no  ordinance  on  the  ordinance 
books  of  the  city  of  Missoula  on  the  twenty-fourth  day  of  Octo- 
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ber,  1909,  permitting  or  authorizing  any  person  to  secure  a 
license  for  the  operation  of  a  moving  picture  exhibition  or  mov- 
ing picture  show. 

"That  the  defendant  on  one  occasion  permitted  an  advertise- 
ment to  be  run  and  placed  with  his  consent  on  an  oilcloth  banner 
about  eight  inches  wide  by  eighteen  inches  long,  the  heading  for 
which  said  banner  was  'Missoula's  Leading  Business  Men';  the 
advertisement  of  defendant,  which  appeared  among  many  others, 
was  in  part  as  follows,  to  wit :  '  Come  to  the  Bijou  Theater  and 
see  the  best  entertainment  in  the  city.'  Charles  Harnois  is  the 
proprietor  of  the  Harnois  Theater,  sometimes  called  the  Harnois 
Opera  House.  In  an  edition  of  the  '  Daily  Missoulian,'  a  news- 
paper published  in  the  city  and  county  of  Missoula,  of  about 
September  12, 1909,  said  Charles  Harnois  advertised  that  he  was 
the  proprietor  of  and  had  the  only  theater  in  Missoula.  Said 
Harnois  has  been  in  the  theater  business  for  more  than  fifteen 
years. 

"That  the  Bijou  is  by  some  regarded  and  spoken  of  as  'the 
ten-cent  show,'  and  as  the  'Bijou';  that  among  some  it  is  re- 
garded and  spoken  of  as  'the  ten-cent  theater'  and  as  the  'Bijou 
Theater';  that  in  the  building  which  is  occupied  by  the  Bijou, 
referring  particularly  to  the  room  where  the  exhibition  is  made, 
there  are  a  number  of  seats  and  there  are  two  aisles;  the  floor  has 
a  moderate  descent  as  it  nears  the  front  portion  of  the  room 
where  the  screen  iq,  so  that  those  in  the  rear  can  observe  the  ex- 
hibition as  well  as  those  in  front  without  inconvenience;  that 
there  is  an  elevation  in  the  floor  of  from  two  to  two  and  one-half 
feet  forming  a  platform  where  the  screen  is;  that  the  curtain 
which  forms  the  screen  on  which  the  pictures  are  thrown  reaches 
from  the  ceiling  to  the  floor  of  the  platform  and  is  immovable; 
there  are  no  boxes;  there  is  no  balcony  or  gallery;  there  is  an 
elevation  in  the  rear  where  the  kinetoscope  stands. 

"That  in  the  columns  of  each  of  the  two  daily  newspapers  in 
the  city  of  Missoula  there  is  maintained  a  column  headed  'In  the 
Theaters,'  and  the  'Bijou'  and  the  attractions  thereat  are  usually 
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mentioned  in  said  columns.  Sometimes  the  'Bijou'  is  called  the 
''Bijou  Moving  Picture  show.'  " 

Defendant  appeals  from  the  judgment  and  also  from  an  order 
of  the  court  refusing  to  grant  a  new  trial. 

The  sole  question  for  determination  is,  whether  the  agreed 
statement  of  facts  is  sufficient  to  warrant  the  conclusion  that  the 
defendant  was  guilty  of  keeping  open  and  maintaining  a  theater, 
contrary  to  the  provisions  of  section  8369,  Revised  Codes,  supra. 
In  so  far  as  this  statute  is  penal  in  character,  it  is  to  be  construed 
in  accordance  with  the  provisions  of  section  8096  of  the  Revised 
Codes,  which  reads  as  follows:  "The  rule  of  the  common  law, 
that  penal  statutes  are  to  he  strictly  construed,  has  no  applica- 
tion to  this  Code.  All  its  provisions  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  with  a  view  to  effect  its 
object  and  to  promote  justice." 

1.  The  attorney  general's  first  contention  is  that  the  word 
*  'theater,"  in  the  statute  refers  to  the  building,  and  he  cites  the 
following  definitions  of  the  word,  viz. ; 

"Any  room  adapted  to  the  exhibition  of  any  performance  be- 
fore an  assembly,  as  for  public  lectures,  for  scholastic  exercises, 
for  anatomical  demonstrations  or  surgical  operations  before  a 
class,  and  like  purposes."     (Webster's  Dictionary.) 

"A  building  especially  adapted  to  dramatic,  operatic,  or  spec- 
tacular representations;  a  playhouse,  a  room  or  hall  arranged 
with  seats  that  rise  as  they  recede  from  a  platform  at  one  side, 
especially  adapted  to  lectures,  to  the  exhibition  to  classes  of 
anatomical  or  surgical  demonstrations,"  etc.  (Standard  Dic- 
tionary.) 

"A  theater  is  defined  to  be  a  building  appropriated  to  the 
representation  of  dramatic  spectacles,  a  place  for  shows,  a  play- 
house."    {Commonwealth  v.  Fox,  10  Phila.  (Pa.)  204.) 

We  are,  however,  satisfied  that  our  statute  was  not  intended  to 
apply  to  the  act  of  keeping  open  or  maintaining  the  building 
called  a  "theater,"  but  refers  rather  to  the  class  of  entertain- 
ment therein,  or  in  some  other  manner,  furnished.  It  is  not 
to  be  supposed  that  the  legislature  intended  to  prohibit  the  mere 
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opening  of  a  theater  building  at  a  time  when  no  performance  of 
any  kind  was  being  given.  There  is  no  reason  that  we  can  think 
of  why  such  an  act  should  be  prohibited  or  punished.  The  open- 
ing of  an  empty  theater  building  on  Sunday  would  in  no  wise 
affect  either  the  public  morals  or  the  good  order  of  a  community. 
This  being  so,  it  follows  that  those  portions  of  the  agreed  state- 
ment of  facts  wherein  a  description  of  the  physical  condition 
and  equipment  of  the  so-called  "Bijou"  theater,  or  moving 
picture  show  is  set  forth,  are  immaterial. 

2.  The  only  other  question  is:  Does  the  operation  of  a  mov- 
ing picture  show  on  Sunday  violate  the  statute  prohibiting  the 
opening  or  maintaining  of  a  theater  on  Sunday  T  The  mere  fact 
that  the  show  was  sometimes  called  a  " theater* '  is  of  no  con- 
sequence, in  view  of  the  further  fact  that  we  have  before  us  a 
particular  description  of  the  class  of  entertainment  furnished. 
If  the  show  was  a  theatrical  performance,  the  statute  would  be 
violated  if  it  were  maintained  in  a  place  other  than  a  theater 
building,  asr  for  instance,  in  the  open  air.  If  the  giving  of  a 
moving  picture  show  was  in  terms  prohibited  by  the  statute, 
the  courts  would  be  bound  by  the  words  employed  and  there 
would  be  no  occasion  to  construe  the  legislative  language.  As 
this  form  of  entertainment  is  not  mentioned,  on  account  of  the 
•fact,  probably,  that  shows  of  the  kind  were  unknown  and  un- 
thought  of  at  the  time  the  law  was  enacted,  it  is  the  duty  of 
the  court  in  seeking  the  legislative  meaning,  to  first  ascertain 
the  reason  for  the  enactment  of  the  law.  If  the  giving  of  a 
moving  picture  show  falls  fairly  within  the  class  of  evils  sought 
to  be  suppressed,  then  the  act  is  prohibited  whether  such  a  show 
is  mentioned  in  the  law  or  not.  (See  John  v.  Northern  Pacific 
By.  Co.,  ante,  p.  18,  111  Pac.  632.) 

The  law  certainly  prohibits  the  giving  of  a  theatrical  perform- 
ance, as  such.  Therefore  that  feature  of  it  may  not  be  ques- 
tioned. Doubtless  the  legislative  assembly  considered  that  such 
a  show  ought  not  to  be  permitted  on  Sunday.  But  we  must 
seek  the  reason  for  such  a  conclusion  in  order  to  ascertain 
whether  a  show  not  specifically  mentioned  is  also  prohibited. 
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These  and  similar  laws  are  passed  in  the  exercise  of  the  police 
power  of  the  state.  They  are  presumed  to  be  reasonable  as  en- 
acted. We  take  the  following  from  31  Cyc,  page  902:  "Police 
power,  strictly  speaking,  a  term  which  has  relation  to  a  power 
of  organization  of  a  system  of  regulations  tending  to  the  health, 
order,  convenience,  and  comfort  of  the  inhabitants,  and  to  the 
prevention  and  punishment  of  injuries  and  offenses  to  the 
public." 

"It  is  within  the  power  of  the  legislature  to  make  police  regu- 
lations relative  to  the  hours  and  modes  of  occupying  places  of 
amusement.  •  •  *  The  state  has  the  right  to  pass  statutes 
prohibiting  any  sort  of  public  exhibition  or  amusement  on  Sun- 
day, in  order  to  preserve  peace  and  order.' '  (28  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  118.)  1 1  The  legislature  has  the  right  to  pro- 
hibit acts  injurious  to  the  public  and  subversive  of  the  govern- 
ment, or  which  tend  to  the  destruction  of  the  morals  of  the 
people  and  disturb  the  peace  and  good  order  of  society.' ' 
(Lindenmuller  v.  People,  33  Barb.  (N.  T.)  548;  see,  also,  Neuen- 
dorf v.  Duryea,  69  N.  Y.  557,  25  Am.  Eep.  235 ;  St.  Louis  A.  & 
M.  Assn.  v.  Delano,  108  Mo.  217,  18  S.  W.  1101;  State  v. 
Hogreiver,  152  Ind.  652,  53  N.  E.  921,  45  L.  R.  A.  504;  State 
v.  Powell,  58  Ohio  St.  324,  50  N.  E.  900,  41  L.  R.  A.  854.) 

It  is  undoubtedly  by  virtue  of  the  police  power  that  theater 
performances  on  Sunday  are  prohibited.  They  are  not  mala 
in  se.  Such  performances  cannot  affect  the  health,  convenience, 
or  comfort  of  the  inhabitants,  unless  they  are  so  boisterous  in 
their  nature  as  to  be  a  disturbing  element;  therefore  it  must 
be  that  they  are  prohibited  for  the  purpose  of  preserving  the 
peace,  order,  and  good  morals  of  the  community.  The  chapter 
in  which  section  8369,  Revised  Codes,  is  found,  is  entitled: 
"Offenses  Against  Good  Morals."  It  may  perhaps  be  admitted 
that  the  legislature  has  power  to  prohibit  the  exhibition  of  all 
moving  pictures,  or  pictures  of  a  particular  description,  on 
Sunday,  or  demoralizing  scenes  on  any  other  day;  but  as  it 
has  not  in  terms  done  so,  such  a  show  is  not  prohibited,  unless 
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it  falls  within  that  class  of  entertainment  which  tends  to  dis- 
turb the  peace,  quiet,  good  order,  or  morals  of  a  community. 

The  statement  of  facts  discloses  that  the  pictures  shown  at 
the  time  and  place  mentioned  in  the  complaint  were  all  of  a 
clean  and  moral  character  and  had  been  approved  by  a  so-called 
"board  of  censorship,"  which  had  the  power  to  prohibit  and 
did  prohibit  the  exhibition  of  any  unclean  or  immoral  scene  or 
picture ;  the  moving  pictures  were  accompanied  by  piano  music, 
and,  as  a  part  of  the  performance,  a  vocal  solo  of  a  sentimental 
nature,  accompanied  by  music  on  the  piano,  was  sung.  We  can- 
not perceive  how  this  sort  of  an  entertainment  could  possibly 
affect  either  the  morals  or  the  good  order  of  the  city  of  Missoula 
or  its  inhabitants.  It  appears  to  us  to  have  been  an  innocent 
amusement  having  a  tendency  to  instruct,  rather  than  to  de- 
moralize or  disturb;  and  as  the  legislature  has  not  seen  fit  to 
prohibit  it,  the  courts  ought  not  to  do  so.  (Ex  parte  Hull,  18 
Idaho,  475,  110  Pac.  256.) 

In  the  case  of  Moore  v.  Owen,  58  Misc.  Rep.  332,  109  N.  Y. 
Supp.  585,  the  court  held  that  a  moving  picture  exhibition  was 
a  "show"  within  the  meaning  of  a  statute  prohibiting  shows 
on  the  first  day  of  the  week.  (See  Economopoulos  v.  Bingham, 
109  N.  Y.  Supp.  728.)  But  our  statute  does  not  prohibit 
the  opening  or  maintaining  of  a  "show."  It  specifically 
mentions  a  "theater,"  which,  as  we  have  held,  means  a  theatri- 
cal performance.  While  the  word  "show"  may,  and  un- 
doubtedly does,   include   a   theatrical  performance,   the   word 

theater"    is    not    sufficiently    comprehensive    to    include    all 

shows."  The  following  cases  are  more  or  less  in  point  on  the 
subject :  Bell  v.  Mahn,  121  Pa.  225,  6  Am.  St.  Rep.  786,  15  Atl. 
523,  1  L.  ft.  A.  364 ;  Jocko  v.  State,  22  Ala.  73 ;  Eden  Muses 
Am.  Co.  v.  Bingham,  58  Misc.  Rep.  644,  108  N.  Y.  Supp.  200; 
Keith  &  Proctor  A.  Co.  v.  Bingham,  108  N.  Y.  Supp.  205; 
Weistblatt  v.  Bingham,  58  Misc.  Rep.  328,  109  N.  Y.  Supp. 
545 ;  People  v.  Hemleb,  127  App.  Div.  356,  111  N.  Y.  Supp.  690 ; 
William  Fox  Amusement  Co.  v.  McClellan,  62  Misc.  Rep.  100, 
114  N.  Y.  Supp.  594. 
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The  judgment  and  order  of  the  district  court  are  reversed  and 
the  cause  is  remanded,  with  instructions  to  dismiss  the  com- 
plaint. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  concurs. 

Mr.  Chief  Justice  Braktly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


TONN,  Appellant,  v.  CITY  OF  HELENA,  Respondent. 

(No.  2,877.) 
(Submitted  September  27,  1910.    Decided  October  22,  1910.) 

[Ill  Pac.  715.] 

Cities  and  Towns — Defective   Sidewalks — Personal  Injuries — 
Statutory  Notice — Constitutional  Lam — Class  Legislation. 

Cities  and  Towns — Defective  Sidewalks — Notice— Statutory  Construction. 

1.  The  words  "any  defect  in  any  sidewalk,"  found  in  the  provision 
of  section  3289,  Revised  Codes,  requiring  notice  to  cities  or  towns  of 
personal  injuries  alleged  to  have  been  Buffered  by  reason  of  "any  defect 
in"  a  sidewalk,  before  the  municipality  shall  be  liable  in  damages  there- 
for, have  reference  to  any  and  every  defect,  deficiency  or  obstruction 
likely  to  interfere  with  the  proper  use  of  the  walk, — such  as  an  ac- 
cumulation of  snow  and  ice,  etc., — and  not  merely  to  some  structural 
deficiency  in  the  walk  itself. 

Same — Notice — Purpose  of  Statute. 

2.  Under  section  3289  requiring  notice  to  a  municipality  of  per- 
sonal injuries  received  by  reason  of  any  defect  in  a  sidewalk,  the 
purpose  of  which  is  to  enable  the  city  to  avoid  litigation  if  investi- 
gation discloses  a  legal  liability  on  its  part,  it  is  not  sufficient  that 
the  municipal  officers  have  notice  of  the  defect,  but  knowledge  of 
the  injury  must  be  brought  home  to  them  before  liability  may  be 
■aid  to  attach  to  the  municipality. 

8tatutes — Constitutional  Law — Class  Legislation, 

3.  A  statute  is  not  open  to  constitutional  objection  on  the  sole  ground 
that  it  is  class  legislation;  if  the  classification  therein  made  is  reason- 
able, and  all  members  of  a  given  class  receive  equal  protection  under  it, 
it  will  be  upheld. 

Cities  and  Towns — Notice  of  Personal  Injuries — Statutory  Requirement— 
Constitutional  Law — Class  Legislation. 

4.  Held,  under  the  rule  declared  in  paragraph  3  above,  that  section 
3289,  Revised  Codes,  making  the  giving  of  notice  of  a  personal  injury, 
suffered  on  account  of  a  defective  sidewalk,  a  sine  qua  non  to  the  re- 
covery of  damages  from  a  city  or  town,  is  not  obnoxious  to  the  con- 
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stitational  provision  prohibiting  class  legislation,  on  the  alleged 
ground  that  an  unjust  discrimination  is  thereby  made  in  favor  of 
municipalities,  as  against  all  other  defendants  in  personal  injury  actions. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  Henrietta  Tonn  against  the  city  of  Helena.  From 
a  judgment  for  defendant  rendered!  on  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.    Affirmed. 

Mr.  C.  A.  Spaulding,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Section  3289,  Revised  Codes,  is,  in  effect,  a  statute  of  limita- 
tion. (Hay  v.  Bardboo,  127  Wis.  1,  115  Am.  St.  Kep.  977,  105 
N.  W.  654,  3  L.  R.  A.,  n.  s.,  84,  at  93;  Relgea  v.  Tomahawk 
Paper  etc.  Co.,  102  Wis.  301,  72  Am.  St.  Rep.  878,  78  N.  W.  412.) 
It  is  likewise  in  invitum,  and  for  these  reasons,  unless  the  cause 
of  action  set  out  in  appellant's  complaint  falls  strictly  within 
its  terms,  it  was  error  in  the  court  below  to  sustain  the  demurrer 
to  such  complaint.  •  (See  Brown  v.  Salt  Lake,  33  Utah,  222, 
126  Am.  St.  Rep.  828,  93  Pae.  570,  14  L.  R.  A.,  n.  s.,  619,  14 
Ann.  Cas.  1004;  Dawes  v.  City  of  Great  Falls,  31  Mont.  9,  77 
Pac.  309.)  "The  statute  relates  only  to  injuries  from  defective 
highways,  streets,  bridges,  cross-walks  and  culverts,  and  its  ap- 
plication is  restricted  to  suoh  as  are  due  to  defects  from  being 
out  of  repair,  and  not  including  those  caused  by  accumulations 
of  ice  and  snow.'9  (2  Dillon  on  Municipal  Corporations,  note 
to  sec.  1000.  See,  also,  McKellar  v.  Detroit,  57  Mich.  158, 
58  Am.  Rep.  357,  23  N.  W.  621 ;  Hughes  v.  Fon  du  Lac,  73  Wis. 
380,  41  N.  W.  407;  Pye  v.  Mankato,  37  Minn.  536,  38  N. 
W.  621;  Lane  v.  Lewistown,  91  Lie.  292,  39  Atl.  999;  Mo- 
Arthur  v.  Saginaw,  58  Mich.  357,  55  Am.  Rep.  657,  25  N.  W. 
313;  Hixon  v.  Lowell,  13  Gray  (Mass.),  59;Agnew  v.  Cor- 
unna,  55  Mich.  428,  54  Am.  Rep.  383,  21  N.  W.  873;  Clougk- 
essey  v.  City  of  Waterbury,  51  Conn.  405,  50  Am.  Rep.  39; 
Kansas  City  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  12 
South.  88.  \    [Very  persuasive  evidence  that  the  legislature  did 


42  Mont]  Tonn  v.  City  op  Helena.  129 

not  consider  accumulations  of  snow  and  ice,  such  as  are  pleaded 
in  the  case  at  bar,  a  defect  in  a  sidewalk  is  afforded  by  section 
3259,  Revised  Codes,  subdivision  7,  providing  that  cities  shall 
have  the  power  to  require  the  owners  of  adjoining  premises  to 
keep  their  sidewalks  "free  from  snow  or  other  obstruction." 
The  language,  significantly  enough,  is  not,  "free  from  snow  or 
other  defect."  Only  such  cases  fall  within  the  purview  of  the 
statute  and  require  the  notice  specified  therein  as  may  be  occa- 
sioned by  a  defect  in  a  sidewalk.  That  the  word  "in,"  so  used, 
signifies  actually  ivithin  as  distinguished  from  upon,  see  Van 
Brokkelen  v.  Travelers'  Ins.  Co.,  34  App.  Div.  399,  54  N. 
Y.  Supp.  307;  Insurance  Co.  v.  Vandicar,  86  Fed.  282,  30  C. 
C.  A.  48. 

The  reason  for  giving  a  city  or  town  notice  that  one  has  been 
injured  by  a  defective  sidewalk  is  to  afford'  the  city  an  oppor- 
tunity to  investigate  the  locus  in  quo  and1  remedy  the  defect 
before  others  are  injured ;  but  where,  as  in  the  case  at  bar,  the 
city  has  notice  of  the  unlawful  obstruction  for  a  long  period  of 
time  prior  to  the  injury,  the  reason  for  notice  after  the  injury 
no  longer  exists.  It  has  accordingly  been  repeatedly  held  that 
compliance  with  a  statute  requiring  notice  to  a  municipality  of  a 
certain  number  of  days  prior  to  an  injury  occasioned  by  a  defect 
in  a  street  or  sidewalk  is  not  essential  to  the  maintenance  of  an 
action  on  account  thereof  where  the  defect  complained  of  was 
occasioned  by  an  act  of  the  city  authorities.  (ScheUck  v.  Wil- 
mington (Del.),  74  Atl.  367;  Tewksbury  v.  City  of  Lincoln,  84 
Neb.  571,  121  N.  W.  994,  23  L.  R.  A.,  n.  s.,  282,  and  cases  there 
eited;  Lane  v.  Lewistown,  91  Me.  292,  39  Atl.  999.) 

In  behalf  of  Respondent,  Mr.  Edward  HorsJcy  submitted  a 
brief  and  argued  the  cause  orally. 

What  is  meant  by  a  defect  in  a  sidewalk;  in  other  words, 
when  is  a  sidewalk  defective  t  The  decision  in  Leonard  v.  City 
of  Butte,  25  Mont.  410,  65  Pac.  425,  while  not  involving  the 
accumulation  of  snow  and  ice,  clearly  indicates  that  this  court 
holds  to  the  doctrine  that  any  sidewalk  is  to  be  regarded  as 
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defective  when  it  is  not  reasonably  safe  for  the  purpose  for 
which  it  was  intended,  which  view  is  in  full  accord  with  other 
states.  Thus  it  will  be  seen  that  a  defect  in  a  sidewalk  may  be 
either  a  structural  defect  as  such,  or  a  defect  in  the  condition  of 
the  walk,  or  for  that  matter  anything  else  which  renders  it 
unsafe.  Any  defect  includes  both  structural  defects  and  defects 
in  condition.  (See,  also,  Bliven  v.  Sioux  City,  85  Iowa,  346, 
52  N.  W.  246 ;  Holbert  v.  City  of  Philadelphia,  221  Pa.  266,  70 
Atl.  746,  20  L.  R.  A.,  n.  s.,  201 ;  Cook  v.  Milwaukee,  24  Wis.  274, 
1  Am.  Rep.  183;  Moran  v.  St.  Paid,  54  Minn.  279,  56  N.  W.  80; 
Corbett  v.  Troy,  53  Hun,  228,  6  N.  Y.  Supp.  381 ;  McKeen  v. 
Salem,  148  Mass.  109,  19  N.  E.  21.)  From  the  above  cases  it 
will  be  seen  that  the  courts  of  Montana,  Iowa,  Pennsylvania, 
Wisconsin,  Massachusetts,  Minnesota,  and  New  York,  have  all 
held  that  an  accumulation  of  ice  or  snow  on  a  sidewalk  to  such 
an  extent  as  to  make  the  sidewalk  dangerous  or  unsafe  for 
travel  constitutes  a  defect,  for  which  the  city  is  liable. 

The  word  "in"  as  used  in  reference  to  sidewalks,  streets,  and 
highways,  is  equivalent  to,  interchangeable  with,  and  includes 
"on."  (Woods  v.  State,  67  Miss.  575,  7  South.  495;  Chicago 
etc.  Ry.  Co.  v.  Dunbar,  100  111.  110,  136;  Bliven  v.  City  of 
Sioux  City,  85  Iowa,  346,  52  N.  W.  246;  Hume  v.  Mayor,  74 
N.  Y.  264.) 

MR.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

A  demurrer  to  the  complaint  was  sustained,  and  plaintiff, 
declining  to  plead  further,  suffered  judgment  to  be  rendered 
and  entered  against  her,  and  has  appealed  to  this  court. 

The  action  is  for  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  as  the  result  of  a  fall  upon  a 
sidewalk  in  the  city  of  Helena.  It  is  alleged  in  the  complaint 
that,  immediately  prior  to  the  time  of  the  injury  (January  15, 
1909),  snow  and  ice  had  accumulated  on  the  sidewalk  in  ques- 
tion, and  by  reason  of  persons  traveling  over  it,  the  surface  had 
become  rough,  ridged,  uneven,  and  dangerous,  and  because  of 
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this  condition  plaintiff  slipped,  fell,  and  sustained  injuries.  It 
is  then  alleged  that  there  was  not  any  notice  whatever  given 
to  the-  city  of  Helena,  or  its  authorities,  of  the  injuries.  The 
complaint  was  filed  on  December  29,  1909. 

Section  3289  of  the  Revised  Codes  reads  as  follows:  "Before 
any  city  or  town  in  this  state  shall  be  liable  for  damages  for  or 
on  account  of  any  injury  or  loss  alleged  to  have  been  received 
or  suffered  by  reason  of  any  defect  in  any  *  •  *  sidewalk 
•  •  *  in  said  city  or  town,  the  person  so  alleged  to  be  in- 
jured, or  someone  in  his  behalf,  shall  give  to  the  city  or  town 
council  or  trustee,  or  other  governing  body  of  such  town  or  city, 
within  sixty  days  after  the  alleged  injury,  notice  thereof;  said 
notice  to  contain  the  time  when  and  the  place  where  said  injury 
is  alleged  to  have  occurred. "     (Italics  ours.) 

1.  It  is  very  earnestly  contended  by  counsel  for  appellant  that 
by  the  use  of  the  phrase  "defect  in  any  sidewalk"  the  legis- 
lature must  have  meant  to  refer  only  to  some  structural  defi- 
ciency of  a  sidewalk,  and  did  not  mean  to  include  an  obstruction 
on,  or  a  defect  in,  the  condition  of  the  walk,  and,  as  plaintiff's 
injuries  resulted  from  an  obstruction  on  the  walk,  her  case  does 
not  fall  within  the  class  mentioned  in  the  statute  above,  and 
notice  to  the  city  was  not  a  condition  precedent  to  her  right  to 
recover.  In  support  of  the  contention  that  an  accumulation  of 
snow  and  ice  on  a  sidewalk  cannot  be  understood  to  constitute 
a  defect  in  the  walk,  counsel  for  appellant  cites  McKellar  v. 
Detroit,  57  Mich.  158,  58  Am.  Rep.  357,  23  N.  W.  621.  The 
plaintiff  in  that  action  was  injured  by  slipping  on  a  cross-walk 
in  the  city  of  Detroit.  The  statute  under  consideration  was  en- 
titled "An  Act  for  the  Collection  of  Damages  Sustained  by 
Reason  of  Defective  Public  Highways,  Streets,  Bridges,  Cross- 
walks and  Culverts."  The  body  of  the  Act  gave  a  right  of 
action  for  injuries  sustained  through  the  negligence  of  any  town- 
ship, village,  or  city  in  failing  to  keep  its  highways,  streets, 
bridges,  crosswalks,  or  culverts  in  good  repair  and  in  a  condition 
reasonably  safe  and  fit  for  travel.  The  court  held,  in  effect,  that 
the  statute  did  not  make  any  distinction  whatever  between  a 
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city  and  a  township ;  that,  if  the  city  should  be  required  to  keep 
its  roadways  free  from  accumulated  snow  and  ice,  the  same 
burden  would  necessarily  be  imposed  upon  the  township.  After 
reviewing  the  circumstances  surrounding  the  enactment  of  the 
statute,  the  court  reached  the  conclusion  that  it  was  not  within 
the  contemplation  of  the  legislature  that  a  mere  accumulation 
of  snow  and  ice  should  constitute  a  defect  in  the  roadway.  The 
case  wag  decided  in  1885. 

Another  case  upon  which  great  reliance  is  placed  by  counsel 
for  appellant  is  Kansas  City  M.  <&  M.  B.  B.  Co.  v.  Burton,  97 
Ala.  240,  12  South.  88.  In  that  case  there  was  under  considera- 
tion the  employer's  liability  law  of  Alabama,  which  the  court 
says  was  "copied  from  the  English  employer's  liability  Act 
(Stats.  43  &  44  Vict.),"  which  provides  for  recovery  of  damages 
for  injuries  occasioned  "by  reason  of  any  defect  in  the  condition 
of  the  ways,  walks,  machinery  or  plant  connected  with  or  used 
in  the  business  of  the  employer."  The  Alabama  court  reviews 
the  decisions  of  the  English  courts  construing  the  Act,  and,  fol- 
lowing the  English  interpretation  of  the  statute,  reached  the 
conclusion  that  a  car  set  upon  a  sidetrack  does  not  constitute  a 
defect  in  the  main  track,  even  though  the  car  was  set  so  close 
to  the  main  track  that  a  brakeman  in  the  discharge  of  his  duties 
was  injured  thereby. 

Neither  the  Michigan  case  nor  the  case  from  Alabama  can  be 
said  to  determine  the  question  before  us.  But,  if  it  could  be 
said  that  the  courts  of  those  states  uphold  appellant's  contention, 
they  are  opposed  to  the  overwhelming  weight  of  authority. 

In  Williams  on  Municipal  Liability  for  Torts,  page  163,  it  is 
said:  "It  is  also  held  with  equal  unanimity  of  opinion  that  if 
the  snow  or  ice,  instead  of  presenting  a  smooth  surface,  has 
accumulated  in  ridges,  or  has  assumed  a  rough  and  uneven  condi- 
tion or  such  a  shape  as  to  be  in  some  sense  a  real  obstruction 
to  travel,  either  by  reason  of  drifting  or  of  the  repeated  flowing 
and  freezing  of  water,  or  of  the  passing  to  and  fro  of  travelers, 
or  from  any  other  cause,  it  is  a  defect  in  the  highway.0  And 
numerous  cases  are  cited  in  support  of  the  text. 
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Dillon  treats  defects  and  obstructions  in  streets  as  practically 
synonymous  terms  (2  Dillon  on  Municipal  Corporations,  sec. 
1011),  and  in  section  1007  that  learned  author  emphasizes  this 
view  by  saying:  "The  defect  in  the  highway  or  street,  whether 
it  be  snow  and  ice  or  whatever  its  nature,  must  be  the  direct  and 
proximate  cause  of  the  special  damage  for  which  the  corporation 
is  sought  to  be  made  liable." 

We  cannot  assume  that,  in  enacting  section  3289  above,  the 
members  of  the  legislature  proceeded  with  open  dictionaries 
before  them,  or  intended  that  pvery  word  employed  should  be 
given  its  narrowest  technical  meaning.  We  think  that,  when 
they  used  the  phrase,  "any  defect  in  any  sidewalk,"  they  meant 
to  include  any  and  every  defect,  deficiency,  or  obstruction  which 
would  interfere  with  the  proper  use  of  the  walk. 

2.  The  purpose  of  the  Act  is  to  require  that  notice  of  any 
injury  arising  from  a  defective  sidewalk,  street,  etc.,  shall  be 
given  to  the  city,  not  alone  that  the  city  may  have  an  oppor- 
tunity to  examine  the  place  where  the  injury  occurred,  and 
consult  those  who  may  be  witnesses,  but  as  well  to  enable  the  city 
to  settle  the  claim  and  avoid  the  expense  of  litigation  if  investi- 
gation discloses  a  legal  liability  on  its  part.  For  this  reason  it 
is  not  sufficient  that  the  city  officers  had  notice  of  the  defect.  It 
is  knowledge  of  the  injury  which  the  statute  requires  shall  be 
brought  to  the  attention  of  the  city  authorities. 

3.  It  is  argued  that  section  3289  is  unconstitutional  in  that 
an  unjust  discrimination  is  made  in  favor  of  municipalities  and 
against  all  others  who  may  be  defendants  in  personal  injury 
actions ;  or,  in  other  words,  that,  in  case  the  notice  provided  for 
above  is  not  given,  the  city  is  then  granted  a  special  immunity. 
A  statute  is  not  open  to  objection  merely  because  it  is  class  legis- 
lation. If  the  classification  is  reasonable,  and  all  members  of  a 
given  class  receive  equal  protection,  the  statute  will  be  upheld. 
This  is  the  universal  rule.  (1  Lewis'  Sutherland  on  Statutory 
Construction,  sec.  203;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
682;  8  Current  Law,  1980;  Village  of  Bloomer  v.  Town  of 
Bloomer,  128  Wis.  297, 107  N.  W.  974.) 
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There  would  seem  to  be  abundant  reason  for  taking  public 
municipal  bodies  out  of  the  general  class  of  litigants.  Such 
bodies  are  governed  only  by  public  officers;  the  ramifications  of 
their  business  interests  are  so  extensive  that  it  is  matter  of 
common  knowledge  that  they  cannot  ascertain  the  facts  with 
reference  to  their  liability  with  the  same  degree  of  exactness 
and  dispatch  as  a  private  person  or  the  officers  or  agents  of  a 
private  corporation.  We  think  it  cannot  be  said  that  the  classifi- 
cation made  by  this  statute  is  unreasonable;  and,  since  all  cities 
and  towns  of  the  state  are  treated  alike,  the  statute  is  not  open 
to  the  objection  urged  against  it.  {Quong  Wing  v.  KirkendaU, 
39  Mont.  64,  101  Pac.  250 ;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36 
Mont.  207,  92  Pac.  469 ;  Parker-Washington  Co.  v.  Kansas  City, 
73  Kan.  722,  85  Pac.  781.) 

Because  of  the  failure  of  this  plaintiff  to  notify  the  city  offi- 
cers, or  to  have  them  notified,  of  her  injuries,  she  lost  whatever 
right  she  had  to  prosecute  her  action  against  the  city.  The 
allegations  of  her  complaint  show  affirmatively  that  she  does  not 
have  a  cause  of  action. 

The  demurrer  was  properly  sustained,  and  the  judgment  of 

the  district  court  is  affirmed. 

i 

Affirmed. 

Mb.  Justice  Smith  concurs.  ! 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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STATE  xx  bel.  GERRY,  Appellant,  v.  EDWARDS  et  al., 

Respondents. 

(No.  2,928.) 
(Submitted  October  11,  1910.    Decided  October  25,  1910.) 

[Ill  Pac.  734.] 

Municipal  Corporations — Taxation — "Corporate  Authorities" — 
Public  Parks — Board  of  Commissioners — Statutes — Constitu- 
tion— Local  Self-government. 

Constitutional  Law — Definition  of  Terms — Presumptions. 

1.  In  the  absence  of  definite  information  as  to  the  meaning  which  the 
framers  of  the  Constitution  attached  to  a  certain  term  employed  in  that 
instrument,  it  will  be  presumed  that  they  made  use  of  it  with  refer- 
ence to  the  interpretation  theretofore  placed  thereon  by  the  courts  of 
last  resort  in  states  having  the  same  constitutional  provision  on  the 
subject  under  consideration. 

8ame— Municipal   Corporations — Taxation — Delegation   of   Power — "Corpo- 
rate Authorities." 

2.  Held,  under  the  presumption  stated  above,  that  the  words  "corpo- 
rate authorities"  in  section  4,  Article  XII,  Constitution  of  Montana, 
which  provides  that  while  the  legislative  assembly  shall  not  levy  taxes 
upon  the  inhabitants  or  property  of  cities,  towns,  etc.,  for  municipal 
purposes,  it  may  authorize  the  "corporate  authorities"  thereof  to  assess 
and  collect  taxes  for  such  purposes,  were  intended  by  the  framers  of 
that  instrument  to  mean  those  municipal  officers  who  are  either 
directly  elected  by  the  inhabitants  of  the  municipalities,  or  ap- 
pointed in  some  mode  to  which  they  have  given  their  assent. 

tiame. 

3.  Since  the  exercise  of  the  taxing  power  is  a  legislative  function,  the 
term  "corporate  authorities"  as  used  in  section  4,  Article  XII,  of  the 
Constitution  referred  to  in  paragraph  2  above,  must  be  interpreted  as 
meaning  the  legislative  branch  of  a  city  government,  to  wit,  the  mayor 
and  council. 

Municipal  Corporations — Self-government — Public  Policy. 

4.  In  matters  of  purely  private  concern,  as  distinguished  from  those 
in  which  the  people  of  the  state  have  an  interest  in  common  with  the 
inhabitants  of  cities  and  towns,  it  is  the  policy  of  the  state, — as  indi- 
cated by  the  several  constitutional  limitations  upon  the  authority  of 
the  legislature  over  city  affairs,  the  statutes,  and  the  decision  in 
the  case  of  Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1, — to  confide  to 
the  citizens  of  municipalities  the  right  of  local  self-government  to  the 
utmost  extent  compatible  with  an  orderly  system  of  state  government. 

Same — Local   Matters — Self-government — Public   Parks. 

5.  Matters  pertaining  to  the  creation  and  maintenance  of  public  parks 
in  cities  are  of  a  purely  local  and  private  concern,  over  which  under 
the  doctrine  of  sell-government  the  municipalities  have  exclusive  con- 
trol. 

Same — Taxation — Public  Parks — Board  of  Commissioners — Statutes — Con- 
stitution. 

6.  Held,  that  the  Act  of  1901  (Laws  of  1901,  p.  73  [Rev.  Codes,  sees. 
3318-3324]),  creating,  in  cities  of  the  first  class,  boards  of  park  com- 
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missionere,  the  members  thereof  to  be  appointed  by  the  governor,  and 
empowering  them  to  raise  by  taxation  such  sums  each  year  as  they  may 
deem  necessary  to  carry  on  their  work,  is  not  only  violative  of  the  theory 
of  local  self-government  established  in  this  state,  but  also  of  the  provi- 
sions of  section  4,  Article  XII,  of  the  Constitution,  in  that  such  boards 
are  not  '"corporate  authorities'1  which  may  lawfully  assess  and  collect 
taxes  for  municipal  purposes. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Mandamus  by  the  state,  on  the  relation  of  M.  H.  Gerry,  Jr.t 
member  of  the  board  of  park  commissioners  of  the  city  of 
Helena,  against  Prank  J.  Edwards,  as  mayor  of  the  city,  and 
others  as  members  of  the  city  council,  to  compel  a  levy  of  taxes. 
From  a  judgment  dismissing  the  proceedings,  relator  appeals. 
Affirmed. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  E.  C.  Day 
submitted  a  brief  in  behalf  of  Appellant.  Oral  argument  by 
Mr.  Day. 

The  rules  for  the  construction  of  the  Constitution  of  the  state 
of  Montana  have  been  clearly  set  forth  by  this  court  in  the  case 
of  State  v.  Camp  Sing,  18  Mont.  128,  56  Am.  St.  Rep.  551,  44 
Pac.  516,  32  L.  R.  A.  635,  in  which  case  it  is  held  that  the  legis- 
lature has  the  full  taxing  power  subject  only  to  the  limitations 
placed  upon  it  by  the  Constitution.  Section  4  of  Article  XII 
of  that  instrument  is  so  plain  in  its  terms  that  it  construes 
itself.  It  is  impossible  to  express  in  clearer  terms  the  meaning 
of  the  framers  of  the  Constitution.  Its  purpose  was  to  prevent 
the  legislature  from  levying  direct  taxes  upon  municipalities 
for  municipal  purposes.  But  the  power,  unlimited,  is  given 
to  the  legislature  to  confer  the  power  of  taxation  upon  "  cor- 
porate authorities."  The  Constitution  does  not  anywhere  de- 
fine the  term  "corporate  authorities,"  nor  does  it  undertake 
to  limit  the  power  of  the  legislature  in  the  creation  of  munici- 
palities except  by  the  terms  of  section  6,  Article  VI,  which 
provides  that  the  legislative  assembly  may  provide  for  the 
election  or  appointment  of  such  municipal  officers  as  public 
convenience  may  require,  etc.    The  mayor  and  board  of  alder* 
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men,  constituting  the  city  council,  are  not  officers  whose  powers 
and  prerogatives  are  defined  by  the  Constitution.  That  in- 
strument nowhere  refers  to  them  or  attempts  to  define  what 
bodies  or  officials  shall  constitute  the  corporate  authorities  of  a 
city.  The  legislature  may  confer  all  of  the  powers  of  a  munici- 
pality upon  a  city  council,  or  it  may  divide  up  the  responsi- 
bility and  confer  the  powers  upon  various  boards  and  officials, 
whether  elective  by  the  people  or  appointive  by  the  governor. 
No  limitations  whatever  as  to  these  powers  are  to  be  found  in 
the  Constitution.  Section  36  of  Article  V  provides  that  cor- 
porate powers  shall  not  be  conferred  upon  special  commissions. 
This  court  has  recently  construed  that  section.  (See  State  v. 
Edwards,  38  Mont.  250,  99  Pac.  940.)  No  distinction  in  prin- 
ciple can  be  found  between  the  power  to  create  the  board  of 
police  commissioners  and  the  power  to  create  the  board  of  park 
commissioners.  Both  are  part  of  the  city  government,  and 
each  in  its  sphere  performs  corporate  functions.  The  case  of 
In  re  Board  of  Public  Works,  12  Colo.  188,  21  Pac.  481,  followed 
by  this  court  in  State  v.  Edwards,  supra,  is  illustrative  of  the 
proposition  here  involved;  for  the  powers  conferred  upon  the 
board  of  public  works  of  the  city  of  Denver  is  as  extensive  as 
those  conferred  upon  the  board  of  park  commissioners  under 
the  laws  of  Montana. 

In  the  absence  of  any  limitations  in  the  Constitution,  the 
legislature  has  full  power  to  create  the  board  of  park  commis- 
sioners, and  give  to  that  board  the  performance  of  such 
municipal  duties  as  to  the  legislature  may  seem  fit.  We  sub- 
mit that  the  case  of  State  v.  Edwards  has  determined  all  the 
questions  at  issue  in  this  case;  however,  we  refer  the  court  to 
WtUf  v.  Kansas  City,  77  Kan.  358,  94  Pac.  207;  Merry  weather 
v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197 ;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540,  23  L.  Ed.  440. 

Public  parks,  streets  and  boulevards  are  not  for  the  sole  use 
and  benefit  of  the  citizens  of  the  city,  but  are  for  the  enjoyment 
of  the  public  generally.  That  the  city  may  be  required  by  legis- 
lative Act  to  establish  parks  and  boulevards  and  pay  the  ex- 
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pense  incident  to  their  maintenance  and  creation  must  be  con- 
ceded. The  legislature,  instead  of  requiring  the  mayor  and 
council  to  ascertain  and  levy  the  necessary  taxes  therefor,  may, 
in  the  absence  of  constitutional  prohibition,  devolve  that  duty 
upon  another  agency  created  by  law;  and  it  does  not  lie  in  the 
mouth  of  the  city  council  to  question  the  authority  of  the 
legislature  in  that  respect.  It  is  the  creature  of  the  legislature, 
and  its  creator  may  confer  or  withhold  powers  at  its  pleasure. 

Mr.  Edward  Horsky,  in  behalf  of  Respondents,  submitted  a 
brief  and  argued  the  cause  orally. 

The  Park  Commission  Act  is  in  violation  of  section  4,  Arti- 
cle XII,  of  the  Montana  Constitution.  In  Illinois  the  clause 
of  the  Constitution  relating  to  municipal  taxation  employs  the 
same  term  "corporate  authorities"  as  found  in  section  4.  Con- 
struing this  language  as  applied  to  cities,  the  supreme  court  of 
that  state  in  Lovingston  v.  Wider,  53  111.  302,  held  that  the 
words  mean  "those  municipal  officers  who  were  either  directly 
elected  by  the  people  or  appointed  in  some  mode  to  which  they 
have  given  their  assent.' '  (See,  also,  People  v.  City  of  Chicago, 
51  111.  17,  2  Am.  Rep.  278;  People  v.  Knopf,  171  111.  191,  49 
N.  B.  426;  Harward  v.  St.  Clair  etc.  Co.,  51  HI.  130;  Wider  v. 
City  of  East  St.  Louis,  55  111.  133 ;  Quincy  v.  Cooke,  17  Otto, 
549,  27  L.  Ed.  549 ;  State  v.  Andrews,  11  Neb.  523,  10  N.  W. 
410.) 

The  citizens  and  taxpayers  of  the  various  cities  have  no  voice 
in  the  election  or  appointment  of  the  commissioners.  It  is  a 
case,  pure  and  simple,  of  the  city  council  being  obliged  to  min- 
isterially levy  the  tax  requested  by  the  park  commission. 
Neither  the  council  nor  any  corporate  authority  of  the  city  is 
given  a  voice  in  the  matter,  beyond  the  fact  that  the  mayor  is 
made  one  of  a  board  of  seven.  After  the  levy  is  made  and  the 
tax  collected,  the  park  commission,  and  it  alone,  shall  say  how, 
when  and  where  the  funds  shall  be  disbursed.  The  corporate 
authorities  are  voiceless  and  helpless.  The  commission  is  given 
power  not  only  to  install  public  parks,  but  to  expend  the  funds 
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on  street  parking  and  boulevarding  heretofore  installed  and 
now  being  maintained,  by  way  of  special  assessments  in  the 
fonh  of  special  improvement  districts.  Thus  a  species  of  double 
taxation,  tinder  the  guise  of  a  park  commission  must  result  if 
any  of  its  funds  are  used  for  these  purposes. 

The  Act  is  also  violative  of  the  principle  of  local  self-govern- 
ment, which  is  the  very  essence  of  an  American  form  of  gov- 
ernment. (See  Rathbone  v.  Wirth,  40  N.  Y.  Supp.  535,  6  App. 
Div.  277;  State  ex  rel.  Howe  v.  Mayor  etc.  of  Des  Moines,  103 
Iowa,  76,  64  Am.  St.  Rep.  157,  72  N.  W.  639,  39  L.  R.  A.  285.) 

So  far  as  the  power  to  tax  exists  in  a  municipal  corporation, 
it  is  by  grant,  and  is  called  a  franchise.  (0 'Byrne  v.  Savannati, 
41  Ga.  331,  5  Am.  Rep.  532.)  The  words  "authority  of  law," 
when  used  with  reference  to  the  power  of  a  municipality  to  tax, 
can  refer  only  to  an  Act  of  the  legislature,  the  law-making  power 
under  the  Constitution,  duly  passed  and  approved.  (Reineman 
v.  Covington  etc.  R.  Co.,  7  Neb.  310.)  When  the  legislature 
confers  upon  a  municipality  powers  of  taxation,  it  grants  all 
the  powers  possessed  by  itself  in  respect  to  the  imposition  of 
taxes.  (Newport  News  etc.  R.  Co.  v.  Newport  News,  100  Va. 
157,  40  S.  E.  645;  WoodaU  v.  Lynchburg,  100  Va.  318,  40  S.  E. 
915 ;  Henderson  Bridge  Co.  v.  Henderson,  173  U.  S.  592,  19  Sup. 
Ct.  553,  43  L.  Ed.  823 ;  Henderson  v.  Hughes  County,  13  S.  D. 
576,  83  N.  W.  682.) 

Section  36,  Article  V,  of  the  Constitution  prohibits  the  dele- 
gation of  the  taxing  power  "to  any  special  commission,"  etc., 
and  section  4,  Article  XII  prohibits  its  delegation  to  anyone 
except  the  "corporate  authorities."  If,  therefore,  any  commis- 
sion is  selected  which  is  composed  of  authorities  not  corporate, 
then  such  a  commission  is  special,  in  the  sense  that  the  statute 
will  single  out  a  commission  which  is  separate  and  apart  from 
the  general  class  of  corporate  authorities.  It  is,  we  believe, 
impossible  to  fairly  construe  and  reconcile  these  two  clauses  in 
the  -  Constitution  under  any  other  hypothesis;  for  if  it  be 
held  that  so  long  as  a  given  commission  is  not  special  when 
made  applicable  to  all  cities,  then  what  becomes  of  the  phrases, 
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"shall  not  delegate/ '  "any  power,"  "to  levy  taxes,' *  "to  any 
special  commission ' '  f 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  September  29,  1910,  the  board  of  park  commissioners  of 
the  city  of  Helena,  through  M.  II.  Gerry,  Jr.,  one  of  its  mem- 
bers, presented  to  the  district  court  of  Lewis  and  Clark  county 
an  affidavit,  in  which  it  is  recited  that  the  persons  named  are 
the  duly  appointed,  qualified,  and  acting  members  of  the  board 
and,  together  with  the  mayor  of  the  city  of  Helena,  constitute 
such  board;  that  pursuant  to  the  provisions  of  section  3319, 
Revised  Codes,  the  board  met  in  regular  session  and  made  an 
estimate  of  the  amount  of  money  which  will  be  necessary  to 
carry  on  the  work  of  the  board  for  the  ensuing  year;  that  such 
amount  is  $11,500  and  is  actually  necessary  for  the  work  of  the 
board ;  that  to  raise  this  sum  will  require  a  tax  levy  of  not  more 
than  one  mill  on  the  dollar  of  the  assessed  valuation  of  the  taxa- 
ble property  of  the  city ;  that  such  amount  was  duly  certified  to 
the  city  council  of  the  city  of  Helena,  on  a  date  prior  to  the  time 
when  the  city  council  was  required  to  make  the  annual  levy  of 
taxes  for  city  purposes ;  that  when  the  city  council  met  on  Sep- 
tember 19,  1910,  to  make  the  levy  of  taxes  for  city  purposes,  it 
failed  and  refused,  and  has  ever  since  failed  and  refused,  to 
make  any  levy  whatever  for  park  purposes  or  to  meet  the  re- 
quirements of  the  park  board.  Upon  the  filing  of  this  affidavit, 
an  alternative  writ  of  mandate  was  issued,  and  upon  the  return 
thereof  the  mayor  and  councilmen  filed  a  joint  demurrer  and 
a  joint  motion  to  quash  the  writ.  The  demurrer  and  motion 
were  sustained,  the  proceedings  dismissed,  and  a  judgment 
rendered  and  entered  in  favor  of  the  defendants,  from  which 
judgment  this  appeal  is  prosecuted. 

There  is  hereby  presented  for  our  determination  the  question 
of  the  validity  of  an  Act  of  the  Seventh  Legislative  Assembly, 
entitled  "An  Act  Creating  a  Board  of  Park  Commissioners  as  a 
Department  of  the  City  Government  in  Cities  of  the  First  Class, 
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Defining  Its  Powers  and  Duties,  Fixing  the  Term  of  Office  of 
Commissioners  and  Providing  for  Their  Appointment  by  the 
Governor,"  approved  March  7,  1901  (Laws  1901,  p.  73);  and 
this  must  be  determined  by  the  proper  solution  of  the  two  other 
questions:  (1)  "What  did  the  framers  of  the  Constitution  mean 
by  "corporate  authorities"!  and  (2)  What  view  was  entertained 
by  the  framers  of  our  Constitution  as  to  the  status  of  cities  in 
this  state! 

1.  The  purpose  of  this  Act,  as  indicated  by  the  title,  is  to 
create  a  board  of  park  commissioners  in  all  cities  of  the  first 
class.  The  board  is  composed  of  the  mayor  and  six  other  mem- 
bers who  are  appointed  by  the  Governor.  The  Act  provides  for 
the  organization  of  the  board,  enumerates  its  duties  and 
powers  and  the  duties  of  the  clerk.  Section  2  of  the  Act  pro- 
vides: "Said  board  of  park  commissioners  shall  have  the  fol- 
lowing powers  and  be  charged  with  the  following  duties: 
*  •  •  (6)  To  raise  by  taxation  such  a  sum  each  year  as 
the  board  shall  determine  to  be  necessary  to  defray  the  ex- 
penses of  carrying  out  the  work  of  said  board  not  exceeding, 
however,  in  any  one  year  a  sum  equal  to  an  assessment  of  one- 
tenth  of  one  per  cent  upon  all  of  the  taxable  properly  of  the 
city  as  the  same  appears  by  the  assessment-roll  of  the  county 
for  said  year."  Section  5  of  the  Act  (section  3322,  Revised 
Codes)  provides  that  every  year,  on  or  before  the  day  when  the 
city  council  is  required  to  make  the  annual  tax  levy  for  city 
purposes,  the  park  board  shall  make  an  estimate  of  the  amount 
of  money  necessary  to  be  raised  for  park  purposes,  and  shall 
certify  the  amount  of  such  estimate  to  the  city  council,  and 
4 'thereupon  it  shall  be  the  duty  of  the  city  council  to  cause  the 
sum  stated  in  said  certificate  to  be  included  in  the  assessment  of 
city  taxes  for  said  year,"  etc.  It  is  not  necessary  to  refer  to 
the  other  provisions  of  the  Act  at  this  time.  Subdivision  6  of 
section  2  of  the  Act  above  in  express  terms  vests  in  this  board 
of  park  commissioners  the  power  and  authority  to  levy  taxes 
for  park  purposes  upon  all  taxable  property  within  the  city. 
There  is  not  any  discretion  whatever  left  in  the  city  council  with 


142  State  ex  rel.  Gerry  v.  Edwards  et  al.     [Oct.  T.  '10 

respect  to  this  item  of  taxation.  When  the  council  receives  the 
certified  estimate  from  the  park  board,  it  is  compelled  to  raise 
the  amount  of  funds  necessary  to  meet  the  requirements  of  the 
board,  or,  in  other  words,  the  city  council  is  the  mere  agent  of 
the  board  for  the  purpose  of  collecting  the  tax. 

(a)  Section  4  of  Article  XII  of  the  Constitution  of  Montana 
provides:  "The  legislative  assembly  shall  not  levy  taxes  upon 
the  inhabitants  or  property  in  any  county,  city,  town,  or  munici- 
pal corporation  for  county,  town,  or  municipal  purposes,  but  it 
may  by  law  vest  in  the  corporate  authorities  thereof,  powers  to 
assess  and  collect  taxes  for  such  purposes.9'  If  this  board  of 
park  commissioners  is  one  of  the  corporate  authorities  of  the 
city,  within  the  meaning  of  those  words  as  used  in  the  Constitu- 
tion above,  then  this  Act  does  not  violate  the  letter  of  the  Con- 
stitution, otherwise  it  does;  and  the  determination  of  this  must 
rest  upon  the  proper  definition  of  those  words,  as  understood 
and  used  by  the  framers  of  the  Constitution  in  1889.  What 
were  those  words  intended  to  meant  This  question  is  not  a 
new  one.  It  has  received  the  attention  of  the  courts  during 
the  last  half  century.  Many  years  before  the  adoption  of  our 
Constitution,  the  words  "corporate  authorities,' '  as  used  in 
section  4,  Article  XII,  above,  had  been  given  a  judicial  defini- 
tion. In  1869  the  supreme  court  of  Illinois,  in  Harward  v.  St. 
Clair  Drain  Co.,  51  111.  130,  was  called  upon  to  determine  the 
meaning  of  those  words  as  used  in  the  Constitution  of  Illinois  in 
the  same  connection  as  they  are  used  in  our  Constitution  above. 
In  that  case  the  statute  under  consideration  created  a  board, 
named  the  members,  and  gave  to  the  board  taxing  power.  After 
much  consideration  of  the  question,  the  court  expressed  its 
determination  as  follows:  "As  the  object  of  this  constitutional 
clause  was  to  prevent  the  legislature  from  granting  the  power 
of  local  taxation  to  persons  over  whom  the  population  to  be 
taxed  could  exercise  no  control,  it  is  evident  that,  by  the  phrase 
'corporate  authorities,'  must  be  understood  those  municipal 
officers  who  are  either  directly  elected  by  such  population,  or 
appointed  in  some  mode  to  which  they  have  given  their  assent  '* 
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This  was  approved  in  People  ex  rel.  McCagg  v.  Mayor  of  Chi- 
cago, 51  111.  17,  2  Am.  Rep.  278 ;  People  ex  rel.  South  Park  Com- 
missioners v.  Common  Council  of  Chicago,  51  111.  58 ;  Lovingston 
v.  Wider,  53  111.  302;  and  the  definition  of  the  words,  as  thus 
given,  is  referred  to  with  approval  in  many  other  cases.  In  the 
absence  of  any  definite  information  as  to  the  meaning  which 
the  framers  of  onr  Constitution  attached  to  the  words  "  corpo- 
rate authorities,"  it  is  a  fair  presumption  that  they  used  them 
with  reference  to  the  meaning  which  they  had  acquired  in  other 
states  having  the  same  constitutional  provision. 

(b)  The  framers  of  the  Constitution  must  have  understood 
the  rule  of  law,  which  is  universally  recognized,  that  the  exercise 
of  the  taxing  power  is  the  exercise  of  legislative  authority ;  and, 
when  they  determined  that  the  power  to  levy  taxes  for  city  pur- 
poses should  be  exercised  only  by  the  corporate  authorities  of 
the  city,  they  must  have  meant  by  the  "corporate  authorities" 
those  who  constitute  the  legislative  branch  of  the  city  govern- 
ment— at  this  time,  the  mayor  and  city  council.  In  Nebraska 
an  Act  of  the  legislature  of  1881  provided  that  the  corporate 
authorities  of  a  city  should  have  the  power  to  license,  regulate, 
and  prohibit  the  liquor  traffic  in  the  city.  Viewing  this  exercise 
of  power  as  a  legislative  Act,  the  supreme  court  of  Nebraska,  in 
State  ex  rel  Fairchild  v.  Andrews,  11  Neb.  523,  10  N.  W.  410, 
said:  "By  the  term  'corporate  authorities,'  as  we  understand  it, 
is  evidently  meant  those  officers  of  the  cities  or  villages  to  whom 
is  given  the-  ordinance  making  power,  which  in  cities  of  the 
second  class,  to  which  Crete  belongs,  are  the  mayor  and  council 
thereof.' ' 

2.  What  view  did  the  framers  of  our  Constitution  take  of 
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city  government,  so  far  as  the  taxing  power  is  concerned!  Many 
years  prior  to  the  adoption  of  our  Constitution,  the  question  of 
the  relation  of  a  city  to  the  state  legislative  branch  of  govern- 
ment, as  affected  by  the  exercise  of  the  taxing  power  for  local 
municipal  purposes,  had  led  to  extensive  litigation,  with  the  re- 
sult that  two  well-defined  theories  had  been  developed,  viz.:  (a) 
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the  theory  of  absolute  legislative  control;  and  (b)  the  theory  of 
local  self-government. 

(a)  Speaking  of  this  first  theory,  Gray,  in  his  Limitations 
of  Taxing  Power  (section  651),  says:  "The  courts  which  assert 
the  wider  powers  of  the  legislature  in  matters  of  local  interest 
regard  the  local  subdivisions  purely  as  agencies  of  the  state. 
They  carry  the  doctrine  that  the  legislature  is  supreme  in  mat- 
ters of  taxation  to  its  fullest  extent.  They  regard  the  state  legis- 
latures as  having  the  whole  legislative  power  of  the  state, 
without  any  implied  exceptions  in  favor  of  local  self-govern- 
ment." The  states  which  adopt  this  view  are  Delaware  (CoyU 
v.  Mclntire,  7  Houst.  44,  40  Am.  St.  Eep.  109,  30  Atl.  728) ; 
Georgia  (Churchill  v.  Walker,  68  Ga.  681) ;  Kansas  (Wvlf  v. 
Kansas  City,  77  Kan.  358,  94  Pac.  207) ;  Nebraska  (Redell  v. 
Moores,  63  Neb.  219,  93  Am.  St.  Rep.  431,  88  N.  W.  243,  55  L. 
R.  A.  740) ;  Texas  (Brown  v.  Galveston,  97  Tex.  1,  75  S.  W. 
488);  Pennsylvania  (Philadelphia  v.  Fox,  64  Pa.  169);  and 
North  Carolina  (Harriss  v.  Wright,  121  N.  C.  172,  28  S.  E.  269). 
A  reference  to  the  Constitution  of  each  of  the  foregoing  states 
discloses  that  there  is  not  any  limitation  therein  on  the  power  of 
the  legislature  to  control  matters  relating  to  municipal  taxation, 
unless  it  be  to  fix  a  limit  beyond  which  the  tax  levy  shall  not  ex- 
tend ;  and  every  one  of  the  foregoing  cases  was  decided  upon  the 
theory  that,  since  the  Constitution  did  not  limit  the  exercise  of 
the  taxing  power  of  the  legislature  in  municipal  affairs,  the  legis- 
lature could  provide  by  law  for  the  exercise  of  that  power  by 
means  of  any  agency  it  should  choose  to  create,  even  though  in 
the  selection  of  such  agency  the  people  to  be  taxed  did  not  have 
any  voice. 

Ohio,  Nevada,  New  York,  Rhode  Island,  and  Colorado  are 
erroneously  classed  by  some  jurists  and  text-writers  with  the 
states  above,  and  the  cases  cited  to  justify  this  classification  are : 
State  ex  rel.  Attorney  General  v.  Covington,  29  Ohio  St.  102; 
State  ex  rel.  Rosenstock  v.  Swift,  11  Nev.  128 ;  Town  of  Duanes- 
burgh  v.  Jenkins,  57  N.  Y.  177;  Newport  v.  Morton,  22  R.  I. 
196,  47  Atl.  312,  50  L.  R.  A.  330;  In  re  Senate  Bill  Providing 
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far  a  Board  of  Public  Works  in  the  City  of  Denver,  12  Colo.  188, 
21  Pac.  481.  The  Ohio  case  and  the  case  from  Rhode  Island 
involve  the  right  of  the  state  through  the  legislature  to  provide 
boards  of  police  commissioners,  and  each  is  decided  upon  a  prin- 
ciple to  which  reference  will  be  made  hereafter. 

In  the  Nevada  case  it  is  held  that  an  Act  incorporating  Car- 
son City  and  naming  the  provisional  or  initiatory  board  of  trus- 
tees was  valid,  but  upon  the  subject  of  local  self-government 
it  was  said:  "Nevertheless,  the  principle  of  local  self-govern- 
ment has  always  been  recognized,  to  a  certain  extent,  by  the 
legislature  of  this  state  in  the  passage  of  statutes  creating  and 
providing  for  the  government  of  municipal  corporations,  and 
the  selection  of  officers  and  agents  to  administer  the  affairs  of 
such  corporations  has  generally  been  intrusted  to  the  electors 
of  the  respective  municipalities,  or  their  appointment  committed 
to  the  authorities  thereof ;  and  it  cannot,  with  propriety,  be  said 
that  the  legislature  have  wholly  disregarded  this  principle  in 
the  passage  of  the  Act  under  consideration,  because  by  section  3 
of  the  Act  the  entire  government  of  the  city  is  vested  in  a  board 
of  trustees,  to  consist  of  five  members,  who  are  required  to  'be 
actual  residents  and  owners  of  real  estate  in  the  city,  and  to  be 
chosen  by  the  qualified  electors  thereof.'  "  The  court  properly 
makes  the  distinction  between  the  provisional  officers  who  are 
merely  agents  of  the  legislature  to  set  in  motion  the  machinery 
of  government,  and  the  permanent  officers  of  the  city — a  distinc- 
tion that  is  recognized  by  the  authorities  generally.  (Mechem's 
Public  Offices  and  Officers,  sec.  123.) 

In  the  early  New  York  case  above,  it  was  held  that  the  legis- 
lature might  compel  a  city  to  subscribe  for  shares  of  stock  of  a 
railroad  company  in  aid  of  the  construction  of  a  railroad,  and 
the  decision  is  apparently  based  upon  the  theory  that  the  build- 
ing of  the  road  was  a  public  improvement  in  which  the  people 
generally  were  interested ;  but  in  the  recent  case  of  Rathbone  v. 
Wirth,  6  App.  Div.  277,  40  N.  Y.  Supp.  535,  the  supreme  court 
of  that  state  quotes  with  approval  from  Black  on  Constitutional 
Law,  section  131,  the  following:  "The  principle  of  local  self- 
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government  is  regarded  as  fundamental  in  American  political 
institutions.  It  means  that  local  affairs  shall  be  decided  upon 
and  regulated  by  local  authorities,  and  that  the  citizens  of  par- 
ticular districts  have  the  right  to  determine  upon  their  own 
public  concerns  without  being  controlled  by  the  general  public 
or  the  state  at  large.  For  this  purpose  municipal  corporations 
are  established  and  are  invested  with  rights  and  powers  of  gov- 
ernment subordinate  to  the  general  authority  of  the  state,  but 
exclusive  within  their  sphere.  'It  is  axiomatic  that  the  manage- 
ment of  purely  local  affairs  belongs  to  the  people  concerned,  not 
only  because  of  being  their  own  affairs,  but  because  they  will 
best  understand  and  be  most  competent  to  manage  them.  The 
continued  and  permanent  existence  of  local  government  is  there- 
fore assumed  in  all  the  state  constitutions,  and  is  a  matter  of 
constitutional  right,  even  when  not  in  terms  expressly  provided 
for.  It  would  not  be  competent  to  dispense  with  it  by  statute.  * 
The  institution  of  local  self-government  is  not  an  American  in- 
vention, but  is  traditional  in  England,  and  is  justly  regarded  as 
one  of  the  most  valuable  safeguards  against  tyranny  and  oppres- 
sion. It  is  but  an  extension  of  this  idea  that  the  government 
of  the  United  States  should  be  intrusted  with  only  such  powers 
and  rights  as  concern  the  welfare  of  the  whole  country,  while  the 
individual  states  are  left  to  the  uncontrolled  regulation  of  their 
internal  affairs. " 

Responding  to  a  request  from  the  legislature,  the  supreme 
court  of  Colorado  expressed  the  opinion  that  an  Act  creating  a 
board  of  public  works  for  the  city  of  Denver,  the  members  of 
which  were  to  be  appointed  by  the  governor,  was  not  violative 
of  the  Constitution  of  Colorado ;  but  in  the  course  of  the  opinion 
it  is  said:  "There  is  strong  reason  for  recognizing,  so  far  as  may 
be  compatible  with  the  general  public  interests,  the  right  of  local 
self-government  in  cities  and  towns ;  but  this  is,  with  us,  gener- 
ally a  matter  pertaining  to  the  policy  or  wisdom  of  proposed 
legislation,  rather  than  a  question  of  constitutional  construction. 
We  must  not,  however,  be  understood  as  saying  that  any  and 
every  legislative  interference  with  local  municipal  affairs  would 
be  free  from  constitutional  objection." 
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(b)  The  theory  of  local  self-government:  In  People  ex  rel. 
Le  Boy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  the  supreme 
court  of  Michigan  asserts  the  inherent  independence  of  the  cities 
of  that  state  in  matters  of  purely  local  concern.  The  question 
of  the  exercise  of  the  taxing  power  was  not  directly  involved. 
The  Constitution  of  Michigan  then  did  not  in  express  terms  limit 
the  authority  or  control  of  the  legislature  over  cities,  but  the 
eminent  members  of  that  court,  Cooley,  Campbell,  Christiancy, 
and  Graves,  held  that  there  was  implied  in  the  Constitution  the 
right  of  the  inhabitants  of  a  city  to  local  self-government  with 
respect  to  matters  of  purely  local  concern.  In  People  ex  rel. 
Board  of  Park  Commissioners  v.  Common  Council  of  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202,  the  validity  of  an  Act  of  the 
legislature  creating  a  park  board  for  the  city  of  Detroit,  naming 
the  members  and  defining  the  duties  and  powers  of  the  board, 
was  in  question.  Among  others,  the  board  was  given  the  power 
to  purchase  land  for  park  purposes,  and,  upon  certifying  the 
amount  necessary  to  make  such  purchases  to  the  council,  the 
council  was  required  to  provide  the  money  by  the  issuance  and 
sale  of  city  bonds.  Because  of  the  fact  that  in  the  selection  of 
the  board*  the  people  of  the  city  did  not  have  any  voice,  because 
the  city  council  was  not  given  any  discretion  in  the  matter  of 
raising  the  funds  for  the  board,  and  because  of  the  fact  that  the 
exercise  of  such  authority  by  the' legislature  would  destroy  the 
right  of  the  residents  of  the  city  to  local  self-government,  the 
supreme  court  of  Michigan  refused  to  compel  the  city  council 
to  furnish  the  funds  demanded  by  the  board,  and  in  doing  so 
held  that  the  Act  of  the  legislature  was  unconstitutional.  These 
two  decisions  by  the  Michigan  court  are  everywhere  cited  as 
leading  cases  upholding  the  theory  of  local  self-government. 
The  doctrine  is  reiterated  in  Blades  v.  Board  of  Water  Commis- 
sioners of  Detroit,  122  Mich.  366,  81  N.  W.  271.  The  view  en- 
tertained by  the  Michigan  court  is  adopted  and  asserted  in 
Illinois  (People  ex  rel.  McCagg  v.  Mayor  of  Chicago,  51  111.  17, 
2  Am.  Rep.  278) ;  in  Indiana  (State  ex  rel.  Holt  v.  Denny,  118 
Ind.  449,  21  N.  E.  274,  4  L.  R.  A.  65) ;  in  Iowa  (State  ex  rel 
White  y.  Barker,  116  Iowa,  96,  93  Am.  St.  Rep.  222,  89  N.  W. 
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204,  57  L.  R.  A.  244) ;  in  Kentucky  (City  of  Lexington  v. 
Thompson,  113  Ky.  540,  101  Am.  St.  Rep.  361,  68  S.  W.  477, 
57  L.  R.  A.  775) ;  in  Alabama  (Schultes  v.  Eberly,  82  Ala.  242, 
2  South.  345) ;  in  North  Dakota  (Vallelly  v.  Board  of  Park  Com- 
missioners, 16  N.  D.  25,  111  N.  W.  615,  15  L.  R.  A.,  n.  s.,  61) ; 
and  in  California  (People  v.  Lynch,  51  Cal.  15,  21  Am.  Rep. 
677).  The  courts  of  these,  states  have  not  agreed  together  as  to 
the  particular  ground  for  the  decisions,  but  all  have  asserted  the 
doctrine  of  local  self-government  in  municipal  affairs. 

With  these  two  theories  thus  established,  the  same  question  in 
principle  as  the  one  which  confronts  us  came  before  this  court  in 
1897,  in  Helena  Consolidated  Water  Co.  v.  Steele,  20  Moat.  1, 
49  Pac.  382,  37  L.  R.  A.  412.  The  question  arose  directly  with 
reference  to  the  validity  of  subdivision  64  of  section  4800  of  the 
Political  Code  of  1895  (Revised  Codes,  sec.  3259),  which  made  it 
mandatory  for  a  city  in  which- there  was  installed  a  water  sys- 
tem to  procure  the  existing  plant  if  it  desired  to  own  or  control 
a  water  supply  of  its  own.  In  other  words,  the  legislature 
sought  to  coerce  a  city  to  procure  a  particular  water  supply. 
The  court,  speaking  through  Chief  Justice  Pemberton,  said:  "To 
purchase  such  plant  or  system  necessarily  requires  the  city  or 
town  to  incur  an  indebtedness.  When  an  indebtedness  is  in- 
curred by  a  city  or  town,  it  necessarily  requires  the  assessment 
of  taxes  upon  the  property  of  the  inhabitants,  and  the  collection 
thereof,  to  meet  and  discharge  such  indebtedness.  Is  such  in- 
debtedness or  obligation  such  a  one  as  the  state  has  the  right  to 
impose  upon  a  city  or  town,  or  compel  a  city  or  town  to  assume 
without  its  consent?  A  city  or  town  is  bound  to  do  and  per- 
form, and  may  be  compelled  to  perform,  certain  public  duties. 
But  there  are  certain  local  and  private  obligations  and  offices 
which  a  city  or  town  may  or  may  not  perform,  and  which  they 
cannot  be  compelled  by  the  state  to  perform.' '  The  court  then 
reviewed  at  great  length  the  decision  of  the  Michigan  court  in 
People  ex  rel.  Board  v.  Common  Council  of  Detroit,  above,  and 
the  decision  from  Illinois  in  People  ex  rel.  McCagg  v.  Mayor  of 
Chicago,  above,  and  with  respect  to  them  said:  "These  two  de- 
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cisions  from  which  we  have  quoted  so  largely,  delivered  by  two 
of  the  ablest  jurists  that  this  country  has  produced,  are  leading 
cases  upon  the  questions  involved  in  this  appeal.  These  two 
distinguished  judges  declare  that  the  cases  have  been  exhaus- 
tively argued  by  the  best  lawyers  of  the  respective  states.  These 
cases  are,  in  our  judgment,  absolutely  conclusive  of  the  one  ques- 
tion presented  by  this  appeal,  namely,  the  constitutionality  of 
the  compulsory  statute  under  which  this  action  is  prosecuted." 
Finally  the  court  held  that,  in  so  far  as  the  Act  then  in  question 
sought  to  impose  upon  a  city  an  obligation  against  its  will,  it 
was  violative  of  our  Constitution  and  void,  and,  concluding  the 
opinion,  said:  "We  think  the  two  provisos  of  the  law  under  dis- 
cussion are  in  violation  of  the  clauses  of  the  Constitution  quoted 
and  referred  to  above,  as  well  as  the  spirit  of  our  governmental 
system,  which  recognize  'that  the  people  of  every  hamlet,  town 
and  city  of  the  state  are  entitled  to  the  benefits  of  local  self- 
government.'  The  law  is  not  supported  by  any  moral  obliga- 
tion, but  is  rather  a  violation  of  law,  equity,  the  Constitution, 
as  well  as  the  principle  of  moral  obligation  invoked  by  the  re- 
spondent. It  violates  the  general  rule  of  the  law  that  the  con- 
sent of  parties  to  a  contract  is  essential  to  its  validity,  whether 
the  parties  be  natural  or  artificial  persons.  We  are  at  a  loss  to 
find  any  theory  of  law,  equity,  or  justice  upon  which  we  can 
conscientiously  sustain  the  constitutionality  of  the  statute  in 
question." 

It  will  thus  be  seen  that  the  theory  of  local  self-government 
in  matters  of  purely  private  concern  as  distinguished-  from  the 
theory  of  absolute  legislative  control,  was  adopted  in  this  state 
as  early  as  1897,  and  we  think  rightly  so.  We  must  assume  that 
the  f ramers  of  our  Constitution  had  a  purpose  in  view  in  deny- 
ing to  the  legislature  the  right  to  levy  taxes  upon  the  property 
or  people  of  any  city  for  city  purposes;  and  it  cannot  be  im- 
agined that  they  intended  that  what  they  had  declared  could 
not  be  done  directly  could  nevertheless  be  accomplished  by  indi- 
rection. If  the  legislature  can  create  this  park  board,  and 
authorize  the  governor  to  appoint  the  members,  by  the  same 


150  State  ex  rel.  Gerry  v.  Edwards  et  al.     [Oct.  T.  '10 

token  of  authority  the  legislature  itself  could  have  named  in  the 
bill  the  members  of  such  board,  and,  had  it  done  so,  then,  in 
effect,  it  would  have  answered  the  framers  of  the  Constitution 
by  saying:  We  have  not  levied  taxes  upon  the  people  and  prop- 
erty of  this  city  for  park  purposes  directly,  but  we  propose  to 
accomplish  the  same  result  by  creating  this  board  as  our  agent 
to  do  so. 

In  treating  of  our  system  of  government,  Bryce,  in  his  work 
entitled  "The  American  Commonwealth"  (volume  2,  page  611), 
says:  "Nothing  has  more  contributed  to  give  strength  and 
^flexibility  to  the  government  of  the  United  States,  or  to  train 
the  masses  of  the  people  to  work  their  democratic  institutions, 
than  the  existence  everywhere  in  the  northern  states  of  self- 
governing  administrative  units,  such  as  townships,  small  enough 
to  enlist  the  personal  interest  and  be  subject  to  the  personal 
watchfulness  and  control  of  the  ordinary  citizen.  Abuses  have 
indeed  sprung  up  in  the  cities,  and  in  the  case  of  the  largest 
among  them  have  become  formidable,  partly  because  the  prin- 
ciple of  local  control  has  not  been  sufficiently  adhered  to. 
Nevertheless  the  system  of  local  self-government  as  a  whole  has 
been  not  merely  beneficial,  but  indispensable,  and  well  deserves 
the  study  of  those  who  in  Europe  are  alive  to  the  evils  of  cen- 
tralization, and  perceive  that  those  evils  will  not  necessarily 
diminish  with  a  further  democratization  of  such  countries  as 
Britain,  Germany,  and  Italy. " 

We  cannot  conceive  of  any  purpose  which  the  framers  of  our 
Constitution  had  in  drafting  section  4,  Article  XII,  above,  ex- 
cept to  secure  to  the  people  of  these  cities  that  measure  of  local 
self-government  which  they  enjoyed  at  the  time  the  Constitu- 
tion was  framed  and  adopted. 

The  several  constitutional  limitations  upon  the  authority  of 
the  legislature  over  city  affairs,  the  adoption  of  the  initiative 
and  referendum  as  applied  to  municipal  legislation  (sections 
3266-3276,  inclusive,  Revised  Codes),  and  the  decision  by  this 
court  in  the  case  cited  above,  indicate  that  it  is  the  public 
policy  of  this  state  to  confide  to  the  citizens  of  municipalities 
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the  right  of  local  self-control  to  the  utmost  extent  compatible 
with  an  orderly  system  of  state  government.  The  decision  in 
Helena  Consolidated  Water  Co.  v.  Steele,  above,  then,  is  con- 
elusive  of  this  case,  if  the  purpose  sought  to  be  promoted  by 
the  creation  of  this  park  board  is  one  of  private  concern  to  the 
city,  as  distinguished  from  one  in  which  the  people  of  the  state 
have  an  interest  in  common  with  the  citizens  of  Helena. 

In  Gray  on  Limitations  of  Taxing  Power,  section  638,  it  is 
said  that  there  are  "cases  in  which  the  right  of  local  self-gov- 
ernment is  asserted,  but  in  which  the  courts  differ  as  to  what 
are  matters  of  purely  local  concern."  We  fail  to  see  what 
general  interest  the  people  of  this  state  as  a  whole  have  in  the 
public  parks  of  the  city  of  Helena.  Primarily  at  least,  such 
parks  are  for  the  adornment  of  the  city  and  for  the  pleasure 
and  recreation  of  its  people.  While  visitors  may  enjoy  them 
freely  as  a  matter  of  right,  yet  if  that  bare,  intangible  right  is 
sufficient  to  create  the  public  interest  of  the  entire  people  of 
the  state  in  these  parks,  then  it  is  difficult  to  understand  what 
is  meant  by  the  purely  local  and  private  concerns  of  a  city.  In 
People  ex  rel.  Board  v.  Common  Council  of  Detroit,  above,  the 
question  arose  over  the  right  of  the  state  to  control  the  public 
parks  of  Detroit,  through  the  agency  of  a  park  board,  and  the 
court  determined  that  such  parks  are  purely  local  concerns  of 
the  city,  in  which  the  people  of  the  state  do  not  share  a  common 
interest.  The  same  thing  is  asserted  in  People  ex  rel.  McCagg 
y.  Mayor  of  Chicago,  above ;  and  these  are  the  two  cases  chiefly 
relied  upon  by  this  court  in  Helena  Consolidated  Water  Co.  v. 
Steele,  above,  to  justify  the  conclusion  that  a  municipal  water 
supply  is  likewise  a  strictly  local  or  private  concern  of  the  city, 
as  distinguished  from  one  in  which  the  people  generally  have 
a  common  interest. 

Reference  is*nade  to  the  decision  of  this  court  in  State  ex  rel. 
Quintin  v.  Edwards,  38  Mont.  250,  99  Pac.  940,  wherein  we  up- 
held the  validity  of  a  statute  creating  a  police  commission. 
That  case  is  typical  of  many  asserting  that  the  people  of  the 
state  generally  have  such  an  interest  in  the  preservation  of  the 
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peace  and  good  order  of  society  in  every  portion  of  the  state 
that  the  legislature  may  exercise  a  supervision  over  the  police 
department  of  any  city  within  the  state.  That  police  regulation 
is  not  a  matter  of  purely  local  concern  is  recognized  generally; 
and  in  the  case  above  we  held  that  a  police  officer  is  not  a  city 
officer,  but  occupies  a  dual  position,  exercising  some  functions 
of  a  state  officer  and  some  of  purely  local  character. 

In  all  of  the  states  asserting  the  doctrine  of  local  self -gov- 

« 

ernment,  the  distinction  is  made  between  the  affairs  of  a  city 
which  are  of  a  public  nature — that  is,  those  in  which  the  peo- 
ple of  the  state  have,  with  the  people  of  the  city,  a  common 
interest — and  those  private  municipal  affairs  which  are  of  a 
purely  local  character  and  primarily  affect  only  the  inhabitants 
of  the  particular  city.  All  these  courts  recognize  the  right  of 
the  state,  through  its  legislative  department,  to  coerce  a  city  in 
the  performance  of  a  public  duty,  as  distinguished  from  one 
of  a  private  or  local  nature. 

Our  conclusion  is  that  this  park  board  is  not  a  corporate 
authority  of  the  city  of  Helena,  within  the  meaning  of  the 
Constitution;  that  the  purpose  it  was  created  to  promote  is  a 
purely  local  or  private  concern  of  the  city;  and  that  in  bestow- 
ing upon  individuals  in  whose  selection  the  people  have  had  no 
voice  the  power  to  levy  taxes  upon  the  people  who  must  pay 
them,  and  in  attempting  to  coerce  these  people  against  their 
will  to  pay  such  taxes,  the  legislature  not  only  violated  the  pro- 
visions of  section  4  of  Article  XII,  above,  but  did  equal  violence 
to  the  theory  of  local  self-government  which  has  been  estab- 
lished in  this  state  as  one  of  the  fundamental  principles  of  our 
government. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 
Mr.  Justice  Smith  concurs. 

Mb.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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FREDERICK,  Respondent,  v.  HALE,  Appellant. 

(No.  2,879.) 
(Submitted  September  28,  1910.    Decided  October  27,  1910.) 

[112  Pic  70.] 

Waters — Reservoirs — Breaking  of  Dams — Negligence — "Con- 
current" Acts — Injury  to  Property — Defenses — Act  of  God — 
Pleading  and  Proof — Variance — Evidence — Appeal  and  Er- 
ror— Instructions — Review. 

Negligence — Pleading  and  Proof — Proximate  Cause. 

1.  Proof  of  all  of  several  acts  of  negligence  charged  in  the  complaint 
is  not  necessary  in  order  to  entitle  plaintiff  to  recover.  Proof  of  any 
one  of  snch  acts,  if  shown  to  be  a  proximate  cause  of  the  injury,  i& 
sufficient. 

Same — "Concurrent"  Acts — Proof. 

2.  Where  several  acts  of  negligence  are  alleged  in  the  complaint  as 
having  brought  about  plaintiff's  injury,  and  the  pleading  discloses  that 
no  one  of  the  acts  of  itself  would  have  caused  it,  but  that  the  con- 
currence of  all  was  necessary  to  that  result,  proof  of  all  such  acts  is  a 
prerequisite  to  recovery. 

Reservoirs — Breaking  of  Dams — Injury  to  Property — "Concurrent"  Acts  of 
Negligence — Pleading  and  Proof. 

3.  Allegations  in  plaintiff's  complaint  in  an  action  for  damages  to  his 
premises  caused  through  the  flooding  thereof,  by  reason  of  defendant's 
negligent  construction,  use  and  maintenance  of  two  reservoir  dams, 
and  the  breaking  of  the  lower  one,  examined  and  held  not  to  plead 
such  interdependent  or  "concurrent"  acts  of  negligence  as  to  make  it 
incumbent  upon  plaintiff  to  prove  negligence  as  to  both  dams,  but  that 
proof  of  negligence  as  to  the  lower  one  was  sufficient. 

Variance — When  Immaterial. 

4.  Under  section  6585,  Revised  Codes,  a  party  will  not  be  heard  to 
complain  that  he  was  misled  to  his  prejudice,  by  a  variance,  unless  he 
was  surprised  at  the  trial  by  having  to  meet  issues  not  pleaded. 

Evidence — Exclusion — Objection — Record. 

5.  Where  the  record  on  appeal  fails  to  disclose  any  ruling  by  the 
trial  court  on  an  objection  to  the  admission  of  evidence,  the  supreme 
court  has  nothing  to  review. 

Same — Objection — When  too  Late. 

6.  An  objection  to  a  question  which  was  not  interposed  until  after 
the  witness  had  answered  was  properly  overruled  because  made  too  late. 

Reservoirs — Breaking  of  Dams — Evidence — Admissibility.. 

7.  Evidence  as  to  the  condition  of  a  dam  fourteen  years  prior  to  its 
breaking,  and  relative  to  the  making  of  any  improvements  on  it  during 
that  interval,  was  properly  admitted  to  show  that  its  owner  had  suffi- 
cient opportunity  to  ascertain  the  defects  therein  and  remedy  them, 
and  also  for  the  purpose  of  making  a  comparison  between  its  then 
condition  with  that  prevailing  immediately  prior  to  its  giving  way. 

Same — Expert  Testimony — When  Inadmissible. 

8.  An  offer  to  prove,  by  an  experienced  placer  miner,  the  extent  of  the 
damage  to  plaintiff's  ditches  and  flumes  caused  by  the  breaking  of  de- 
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fondant's  reservoir  dam  and  the  consequent  flooding  of  the  former's 
premises,  was  properly  refused,  the  witness  not  having  first  been  shown 
to  ever  have  been  in  the  gulch  where  the  flood  occurred  or  know  any- 
thing of  the  extent  to  which  plaintiff's  property  was  damaged,  or  the 
size  and  amount  of  fluming  or  quality  of  material  involved  in  its 
construction,  or  the  condition  in  which  it  was  left  by  the  flood. 

Evidence — Offer  of  Proof — Exclusion — When  Proper. 

9.  An  offer  of  proof  containing  some  matters,  evidence  relating  to 
which  was  competent,  and  others  with  reference  to  which  testimony 
was  inadmissible,  was  properly  excluded  in  its  entirety. 

Same — Exclusion — Absence  of  Offer  of  Proof — Review. 

1 0.  Where  counsel  for  appellant  failed  to  make  an  offer  to  prove,  after 
an  objection  to  a  question  propounded  by  him  to  a  witness  had  been 
sustained,  the  supreme  court  is  in  no  position  to  determine  whether 
prejudice  resulted  to  him  from  the  court's  ruling. 

Instructions — Defects — Duty  of  Counsel. 

11.  If  the  charge  to  the  jury  does  not  set  forth  the  issues  in  a  given 
ense  as  fully  as  counsel  desires,  it  is  his  duty  to  offer  an  instruction 
to  remedy  the  defect;  if  he  fails  in  this  respect  he  will  not  be  heard 

to  complain  on  appeal. 

Rarro — Settlement — Failure  to  Object — Review. 

12.  Unless  an  objection  to  an  instruction  sought  to  be  reviewed  on 
appeal  was  made  at  the  time  the  instructions  were  settled,  the  supreme 
court  may  not  consider  the  alleged  error.     (Rev.  Codes,  sec.  6749.) 

Same — Submitting  Pleadings  to  Jury — Harmless  Error. 

13.  Alleged  error  in  an  instruction  submitting  to  the  jury  the  plead- 
ings in  the  cause  for  a  more  complete  understanding  of  the  issues  in- 
volved, held  not  to  have  prejudiced  appellant. 

Same— To  be  Considered  as  a  Whole. 

14.  The  charge  of  the  court  must  be  considered  as  a  whole,  and  if,  in 
its  entirety,  it  fairly  presents  the  questions  involved,  it  will  be  held 
sufficient. 

Injury  to  Property — Defenses — Act  of  God — Proper  Instruction. 

15.  The  court's  instruction  that  if  the  injury  to  plaintiff's  property 
was  occasioned  by  a  combination  of  defendant's  negligence,  and  an 
act  of  God,  he  would  still  be  entitled  to  recover  if  the  alleged  negli- 
gence was  a  proximate  cause  of  the  injury,  correctly  stated  the  law. 

Appeal  from  District  Court,  Jefferson  County;  J.  B.  Poin- 
dexter,  Judge. 

Action  by  Jacob  Frederick  against  R.  S.  Hale.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  him  a  new  trial, 
defendant  appeals.    Affirmed. 

In  behalf  of  Appellant  there  was  a  brief  by  Messrs.  Wm.  Wal- 
lace, Jr.,  John  G.  Brown,  and  R.  F.  Gaines.  Oral  argument  by 
Mr.  Brown. 

There  was  a  fatal  variance  between  the  pleadings  and  proof. 
(See  Gecr  v.  County  Board,  97  Fed.  435,  38  C.  C.  A.  250; 
Ratteree  v.  Railway  Co.,  36  Tex.  Civ.  App.  197,  81  S.  W.  566; 
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W illiams  v.  Railway  Co.,  34  Tex.  Civ.  App.  145,  78  S.  W.  45 ; 
Lake  St  Ry.  Co.  v.  Collins,  118  111.  App.  270 ;  Western  Ry.  Co. 
v.  McPherson,  146  Ala.  427,  40  South.  934.)  Where  a  complaint 
alleges  in  the  conjunctive  form,  and  in  addition  thereto  so  com- 
mingles the  various  causes  as  to  make  it  undistinguishable  as 
to  which  is  the  real  proximate  cause,  as  the  complaint  here  in 
question  does,  the  plaintiff  wishing  to  sustain  the  same  must 
prove  both  causes.  (See  Pierce  v.  Great  Falls  &  C.  Ry.  Co., 
22  Mont.  445,  56  Pac.  867;  Spellman  v.  Rhode,  33  Mont.  21,  81 
Pac.  395 ;  Forsdl  v.  Pittsburgh  &  Mont.  etc.  Co.,  38  Mont.  403, 
100  Pac.  218;  Flaherty  v.  Butte  Electric  Ry.  Co.,  40  Mont.  454, 
135  Am.  St.  Rep.  630,  107  Pac.  418.) 

Where  evidence  of  conditions  prior  to  an  injury  is  admitted, 
it  must  be  coupled  with  the  conditions  at  the  time  of  the  in- 
jury ;  that  is  to  say,  it  is  only  admissible  when  it  tends  to  show 
the  things  to  be  the  same  as  when  complained  of.  Another 
limitation  on  the  admission  of  such  evidence  is  that  it  must  be 

* 

such  in  character  and  point  of  time  to  justify  the  inference 
that  the  place  or  thing  was  at  the.  time  in  bad  condition.  (See 
29  Cyc.  614;  Nelson  v.  Young,  91  App.  Div.  457,  87  N.  T.  Supp. 
69,  affirmed  180  N.  Y.  523,  72  N.  E.  1146.)  Conditions 
surrounding  a  dam  and  its  appurtenances  cannot  be  expected  to 
be  the  same  after  a  period  of  fourteen  years.  Such  evidence  is 
too  remote,  in  the  light  of  changing  conditions  and  the  storms 
proven  by  plaintiff  himself  as  intervening,  to  even  furnish  a 
basis  for  an  inference  as  to  the  conditions  of  the  dams  at  the 
time  in  question.  (White  v.  Railway  Co.  (Del.),  63  Atl.  931; 
Xewcombe  v.  Railway  Co.,  169  Mo.  409,  69  S.  W.  348;  Zinn  v. 
Sice,  161  Mass.  571,  37  N.  E.  747.) 

Instruction  No.  1,  giving  to  the  jury  the  pleadings  and  telling 
them  to  advise  themselves  as  to  the  issues  of  the  case  by  a 
perusal  of  them,  was  erroneous,  because,  (a)  not  permissible 
under  the  statute,  (b)  bad  as  a  matter  of  practice,  (c)  espe- 
cially confusing  herein  because  of  the  verboseness  of  the  plead- 
ings and  the  court's  ruling  on  the  evidence,  and  (d)  because 
it  resulted  in  confusion.     (See  sec.  6749,  Revised  Codes ;  Powley 
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v.  Swenson,  146  Cal.  471,  80  Pac.  722 ;  International  etc.  Ry.  Co. 
v.  Leak,  64  Tex.  654;  Spaulding  v.  Salliel,  18  Colo.  86,  31  Pac. 
486 ;  Swanson  v.  Allen,  108  Iowa,  419,  79  N.  W.  132 ;  M t.  Terry 
Min.  Co.  v.  White,  10  S.  D.  620,  74  N.  W.  1060 ;  Railroad  Co. 
v.  Egan,  64  Kan.  421,  67  Pac.  887 ;  Blackmore  v.  Missouri  Pac. 
Ry.  Co.,  162  Mo.  455,  62  S.  W.  993;  Canfield  v.  Railway  Co., 
142  Iowa,  658,  121  N.  W.  186;  Railway  Co.  v.  Lee,  90  Tenn. 
570,  18  S.  W.  268.)  In  Montana  it  has  been  expressly 
held  error  to  allow  summons,  execution  and  such  other  papers 
to  be  taken  to  the  jury-room.  {Sweeney  v.  Darcy,  21  Mont. 
188,  53  Pac.  540.) 

The  instructions  having  to  do  with  the  negligence  of  the  de- 
fendant concurring  with  an  act  of  God  were  erroneous.  They 
in  effect  told  the  jury  that  if  there  was  any  negligence,  the 
fact  that  there  was  an  act  of  God  is  of  no  avail  and  the  de- 
fendant would  yet  be  liable.  This  is  not  the  true  rule.  (See 
Thompson  on  Negligence,  sees.  72-74;  Central  Trust  Co.  v. 
Railway  Co.,  57  Fed.  441.)  Undoubtedly  the  correct  rule  is 
stated  as  follows  in  Brash  v.  City,  161  Mo.  433,  61  S.  W.  808 : 
"If  the  negligence  of  the  defendant  concurs  with  the  other 
cause  of  the  injury  in  point  of  time  and  place,  or  otherwise  so 
directly  contributes  to  the  plaintiff's  damage  that  it  is  reason- 
ably certain  that  the  other  cause  alone  would  not  have  sufficed 
to  produce  it,  the  defendant  is  liable,  notwithstanding  he  may 
not  have  anticipated  the  interference  of  the  superior  force 
which,  concurring  with  his  own  negligence,  produced  the 
damage.  But  if  the  superior  force  would  have  produced  the 
same  'damage/  whether  the  defendant  had  been  negligent  or 
not,  his  negligence  is  not  deemed  the  cause  of  the  injury.  " 
(See,  also,  Rodger s  v.  Railway  Co.,  67  Cal.  607,  8  Pac.  377; 
Railroad  Co.  v.  Reeves,  10  Wall.  176,  19  L.  Ed.  909.) 

Messrs.  Purcell  &  Horshy  submitted  a  brief  in  behalf  of  Re- 
spondent.   Mr.  R.  R.  Purcell  argued  the  cause  orally. 

Defendant  was  in  duty  bound  to  use  all  reasonable  care  to 
construct,   use  and  maintain  his  reservoirs  and   their   dams,. 
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embankments,  waste  gates,  etc.,  in  a  safe  and  suitable  condition. 
(HoUenback  v.  Dingwall,  16  Mont.  335,  50  Am.  St.  Rep.  502, 
40  Pac.  863.)  The  breaking  and  giving  away  of  a  dam  is 
prima  facie  evidence  of  negligence.  (Farnham  on  Water  and 
Water  Eights,  p.  2548;  Whiteside  v.  Collier,  100  111.  App.  611.) 

Although  several  acts  of  negligence  are  alleged  in  the  com- 
plaint, proof  of  all  is  not  required.  A  recovery  will  be  sus- 
tained upon  proof  of  any  one  or  more  of  them.  (Moyse  v.  N. 
P.  Ry.  Co.,  41  Mont.  272,  108  Pac.  1062;  L'dey  v.  N.  P.  Ry.  Co., 
36  Mont.  545,  93  Pac.  948 ;  Hashing  v.  N.  P.  Ry.  Co.,  39  Mont. 
394,  102  Pac.  988 ;  Forquer  v.  Slater  Brick  Co.,  37  Mont.  426, 
97  Pac.  843 ;  Mize  v.  Rocky  Mt.  Bell  Tel  Co.,  38  Mont.  521,  129 
Am.  St.  Rep.  659,  100  Pac.  971.)  Appellant  contends  that  the 
complaint  alleges  several  concurring  acts  of  negligence,  and, 
hence,  all  must  be  proved,  but  has  not  pointed  out,  neither  can 
he  point  out,  one  instance  either  in  the  pleadings  or  the  evi- 
dence to  show  that  the  injury  would  not  have  resulted  save 
for  the  negligence  with  reference  to  the  upper  reservoir.  On 
this  proposition,  see  Dutro  v.  Metropolitan  St.  Ry.  Co.,  Ill  Mo. 
App.  258,  86  S.  W.  915;  Chicago  I.  &  L.  Ry.  Co.  v.  Barnes 
(Ind.),  68  N.  E.  166;  Lake  Erie  &  Western  Ry.  Co.  v.  Mulcahy, 
16  Ohio  C.  C.  Rep.  204;  Fleenor  v.  Oregon  S.  L.  Ry.  Co.,  16 
Idaho,  781,  102  Pac.  897 ;  Thompson  v.  Toledo  Ry.  Co.,  91  Mich. 
255,  51  N.  W.  995 ;  Thayer  v.  Flint  Ry.  Co.,  93  Mich.  150,  53 
N.  W.  217;  Bailey  v.  Gatewood,  68  Kan.  231,  74  Pac.  1117. 

Appellant  predicates  error  upon  the  admission  of  testimony 
with  reference  to  the  condition  of  the  dam  for  several  years 
previous  to  its  breaking.  When  a  particular  thing,  to  which 
testimony  of  this  kind  is  directed,  undergoes  gradual,  natural 
changes,  proof  of  conditions  previous  to  the  occurrence  of  an 
accident  is  always  admissible,  "to  show  by  comparison  its  con- 
dition at  the  time  of  the  accident.' '  (8  Encyclopedia  of  Evi- 
dence, 909 ;  Brown  v.  Town  of  Swanton,  69  Vt.  53,  37  Atl.  280 ; 
Cook  v.  Town  of  Barton,  66  Vt.  65,  28  Atl.  631 ;  Nesbit  v.  Gar- 
ner, 75  Iowa,  314,  9  Am.  St.  Rep.  486,  39  N.  W.  516,  1  L.  R. 
A  152.)     Another  reason  for  the  admission  of  testimony  of 
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this  character  is  to  show  negligence  in  failure  to  repair. 
(Cunningham  v.  Fair  Haven  etc.  Co.,  72  Conn.  244,  43  Atl. 
1047.)  Another  and  stronger  reason  for  the  admission  of  this 
testimony  was  to  show  knowledge  upon  the  part  of  the  defend- 
ant of  the  conditions  existing  about  this  reservoir.  (5  Thomp- 
son on  Negligence,  sec.  5974;  Hunt  v.  City  of  Dubuque,  96 
Iowa,  314,  65  N.  W.  319.) 

Jurors  may  take  the  pleadings  to  the  jury-room.  (8  Current 
Law,  2168 ;  Hancheft  v.  Haas,  219  111.  546,  76  N.  E.  845 ;  East 
Dubuque  v.  Burhyte,  173  111.  553,  50  N.  E.  1077 ;  Masterson  v. 
State,  144  Ind.  240,  43  N.  E.  138;  State  Bank  v.  Brewer,  100 
Iowa,  576,  69  N.  W.  1011;  Cargill  v.  Commonwealth,  93  Ky. 
578,  20  S.  W.  782;  Ingalls  v.  Crouch,  35  Md.  296;  Common- 
wealth v.  Keenan,  140.  Mass.  481,  5  N.  E.  477;  Brazil  v.  Moran9 
8  Minn.  236,  83  Am.  Dec.  772;  Marshall  v.  Corbett,  137  N.  C. 
555,  50  S.  E.  210 ;  Bluedorn  v.  Missouri  Pac.  B.  Co.,  121  Mo. 
258,  25  S.  W.  943;  Hall  v.  Rupley,  10  Pa.  231;  Franklin  v. 
Atlanta  etc.  Co.,  74  S.  C.  332,  54  S.  E.  578.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  plaintiff  recovered  judgment  in  the  district  court,  and 
the  defendant  has  appealed  from  that  judgment  and  from  an 
order  denying  him  a  new  trial.  The  action  is  one  for  damages 
for  the  destruction  of  property  belonging  to  plaintiff.  The 
complaint  proceeds  upon  the  theory  that  defendant  was  negli- 
gent in  the  maintenance  and  use  of  a  certain  reservoir;  that  by 
reason  of  such  negligence  the  dam  of  the  reservoir  gave  way 
releasing  a  large  body  of  water  which  overflowed  plaintiff's  prop- 
erty, causing  the  damage  for  which  compensation  is  sought. 

Many  years  ago  the  defendant  constructed  two  reservoirs  near 
the  head  of  Lump  Gulch,  in  Jefferson  county;  the  upper  one, 
situated  near  the  divide,  covered  a  large  area ;  the  lower  one  was 
formed  by  throwing  a  dam  directly  across  the  gulch  and  was  of 
much  less  extent.  There  was  a  feed  pipe  conducting  water  from 
the  upper  to  the  lower  one.    The  elevation  of  the  lower  reservoir 
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was  some  five  hundred  feet  greater  than  plaintiff's  premises, 
which  were  situated  down  the  gulch.  In  the  dam  of  this  reser- 
voir there  was  a  waste  gate,  and  at  the  upper  reservoir  there  was 
a  wasteway.  On  June  3,  1908,  the  waste  gate  and  a  part  of  the 
dam  of  the  lower  reservoir  were  washed  out,  releasing  the  waters 
which  caused  the  injury  to  plaintiff's  property. 

1.  It  is  contended  that  there  is  a  fatal  variance  between  the 
pleadings  and  the  proof.  The  complaint  describes  with  great 
minuteness  of  detail  the  location  of  each  reservoir,  the  relation 
which  each  bore  to  the  other,  and  defines  the  duty  which  the  de- 
fendant owed  in  the  maintenance  and  operation  of  such  reser- 
voirs. It  is  alleged  that  neither  reservoir  was  properly  equipped 
with  overflows  or  wasteways ;  that  the  dam  of  each  was  allowed 
to  become  defective,  insecure,  and  dangerous,  which  facts  were 
known  to  the  defendant,  or,  in  the  exercise  of  reasonable  dili- 
gence, ought  to  have  been  known  to  him.  It  is  then  alleged  that 
on  or  about  June  3,  1908,  the  defendant  negligently  permitted 
more  water  to  accumulate  in  each  reservoir  than  its  dam  and  em- 
bankments were  capable  of  retaining;  that  thereupon  defendant 
negligently  turned  water  from  the  upper  into  the  lower  reser- 
voir, the  dam,  embankments,  waste  gate,  and  overflow  outlets 
of  which  gave  way,  thereby  discharging  large  quantities  of  water 
down  the  gulch  and  over  plaintiff's  premises,  causing  loss  and 
damage  to  his  property. 

At  the  close  of  plaintiff's  case  in  chief  the  defendant  moved 
for  a  nonsuit.  Before  passing  upon  the  motion  the  court  struck 
out  all  evidence  in  the  record  tending  to  show  negligence  on  the 
part  of  the  defendant  in  constructing,  maintaining,  or  using  the 
upper  reservoir.  The  reason  given  for  the  ruling  was  that  such 
negligence,  if  any  had  been  shown,  did  not  appear  to  have  con- 
tributed in  any  way  to  the  breaking  of  the  dam  at  the  lower 
reservoir.  After  this  ruling  was  made,  counsel  for  defendant 
renewed  their  motion  for  nonsuit,  adding  the  additional  ground 
that  there  was  then  a  fatal  variance  between  the  pleadings  and 
proof.  The  motion  was  denied,  and  error  is  predicated  upon  the 
ruling.  In  their  brief  counsel  for  appellant  say:  "It  seems  to 
us  there  can  be  no  question  but  what  the  complaint  makes  the 
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care  and  handling  of  two  reservoirs  combined  the  cause  of  his 
damages,  and  in  order  to  recover  he  must  prove  the  same  com- 
bination of  circumstances  as  there  alleged."  In  other  words, 
as  we  understand  counsel  for  appellant,  they  contend  that,  since 
plaintiff  alleged  negligence  with  respect  to  both  reservoirs,  he 
must  prove  negligence  with  respect  to  both  to  make  his  case, 
and,  since  the  court  struck  out  all  evidence  of  negligence  which 
referred  to  the  construction,  use,  or  maintenance  of  the  upper 
reservoir,  the  remaining  proof  of  negligence  with  respect  to  the 
lower  one  does  not  correspond  to  the  allegations  of  negligence 
with  respect  to  both.  There  is  not  any  dispute  as  to  the  general 
rule  of  law  that,  where  several  acts  of  negligence  are  charged  in 
the  complaint,  proof  of  all  of  them  is  not  necessary.  A  recovery 
will  be  sustained  upon  proof  of  any  one  of  them,  if  the  act  of 
negligence  proven  is  shown  to  be  a  proximate  cause  of  the  injury. 
(Mize  v.  Rocky  M.  Bell  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  Rep. 
659,  100  Pac.  971 ;  Moyse  v.  Northern  Pacific  Ry.  Co.,  41  Mont. 
272,  108  Pac.  1062.) 

But  it  is  said  that  the  act  of  negligence  with  respect  to  the 
upper  dam,  and  the  act  of  negligence  with  respect  to  the  lower 
one,  are  pleaded  as  concurrent  acts,  both  of  which  the  plaintiff 
in  his  complaint  made  necessary  to  constitute  his  cause  of  action, 
and  therefore  it  was  equally  necessary  for  him  to  prove  both  as 
alleged.  While  the  courts  have  been  somewhat  lax  in  the  use 
of  the  word  " concurrent,' '  we  think  the  correct  rule  is  that 
where  two  acts  of  negligence  are  charged  in  the  complaint,  and 
the  pleading  discloses  that  neither  act  in  itself  would  have  caused 
the  injury,  but  that  the  concurrence  of  both  was  necessary  to 
produce  the  result  of  which  complaint  is  made,  then  proof  of 
both  concurrent  acts  is  necessary.  This  is  the  rule  deduced  from 
the  authorities  by  this  court  in  Forsell  v.  Pittsburgh  &  Mont, 
Copper  Co.,  38  Mont.  403,  100  Pac.  218.  The  complaint  in  this 
action  charges  negligence  with  respect  to  the  upper  reservoir, 
but  it  also  discloses  beyond  question  that  it  was  the  breaking  of 
the  dam  at  the  lower  reservoir  which  caused  plaintiff's  injury. 
The  plaintiff  does  not  charge  directly  nor  indirectly  that  but 
for  the  negligent  construction,  maintenance,  or  use  of  the  upper 
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reservoir  the  lower  dam  would  not  have  given  way.  In  fact,  as 
we  understand  the  complaint,  the  allegations  with  respect  to  the 
negligent  use  of  the  upper  reservoir  are  wholly  immaterial,  in 
the  sense  that,  had  they  been  omitted,  plaintiff  would  still  have 
stated  his  cause  of  action,  and  those  allegations  do  not  add  any- 
thing to,  nor  detract  from,  the  cause  of  action  stated  with  re- 
spect to  the  negligence  at  the  lower  reservoir.  The  gist  of 
plaintiff's  complaint  is  that  defendant  negligently  permitted  the 
dam  at  the  lower  reservoir  to  become  in  a  weakened,  defective, 
and  dangerous  condition,  and  with  knowledge  of  this  fact  he 
then  negligently  permitted  more  water  to  accumulate  in  the 
reservoir  than  the  dam  in  its  defective  condition  could  withstand. 
It  appears  to  us  that  the  allegations  with  respect  to  negligent 
construction,  use,  and  maintenance  of  the  upper  reservoir  were 
intended  merely  as  a  description  or  recital  of  the  conditions 
which  finally  resulted  in  the  breaking  of  the  lower  dam.  But 
it  was  immaterial,  as  a  matter  of  pleading  or  as  a  matter  of  fact, 
for  what  reason  the  surplus  water  was  let  into  the  lower  reser- 
voir, or  whether  that  surplus  came  from  the  upper  reservoir  or 
from  melting  snow  or  any  other  source,  if  the  allegations  with 
respect  to  negligence  at  the  lower  reservoir  were  proven.  Coun- 
sel for  appellant  cite  Pierce  v.  Great  Falls  &  C.  Ry.  Co.,  22 
Mont.  445,  56  Pac.  867 ;  Spellman  v.  Rhode,  33  Mont.  21,  81  Pac. 
395 ;  Flaherty  v.  Butte  Electric  Ry.  Co.,  40  Mont.  454,  135  Am. 
St.  Rep.  630,  107  Pac.  416 ;  and  Knuckey  v.  Butte  Electric  Ry. 
Co.,  41  Mont.  314,  109  Pac.  979.  But  those  cases  present  an 
entirely  different  question  from  the  one  before  us,  viz.,  allega- 
tions constituting  one  cause  of  action,  and  proof  of  another  and 
different  cause  of  action.  If  we  assume  that  there  was  a  tech- 
nical variance  in  this  instance,  it  is  hardly  conceivable  that  the 
defendant  was  injured  in  that  he  was  not  called  upon  to  meet 
proof  of  all  the  allegations  of  the  complaint.  So  long  as  he  was 
not  surprised  by  having  to  meet  at  the  trial  issues  not  pleaded, 
he  cannot  have  been  misled  to  his  prejudice,  and  the  provisions 
of  section  6585,  Revised  Codes,  are  properly  invoked  against  Him, 
(Vreeland  v.  Edens,  35  Mont.  413,  89  Pac.  735.) 

42  Mont.— 11 
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2.  Objection  was  made  at  the  trial  to  certain  inquiries  di- 
rected to  the  witness  Wade,  concerning  conditions  at  the  reser- 
voirs in  1894.  But  the  witness  testified  that  his  investigation 
at  that  time  was  confined  to  the  upper  reservoir,  and  the  evi- 
dence was  afterward  excluded  from  the  jury  by  the  ruling  made 
at  the  time  the  motion  for  nonsuit  was  denied,  and  defendant 
cannot  complain.  An  objection  was  made  to  a  question  pro- 
pounded to  the  witness  Botkin;  but  the  record  fails  to  disclose 
any  ruling  made  thereon  by  the  trial  court,  and  there  is  there- 
fore nothing  for  us  to  review.  (People  v.  Murray,  52  Mich.  288? 
17  N.  W.  843,  cited  with  approval  in  State  v.  Vanella,  40  Mont 
326,  106  Pac.  364.) 

The  witness  Brack  was  asked :  "Q.  Did  you  ever  know  of  any 
improvements  that  were  made  on  that  dam,  or  either  of  those 
dams,  from  the  first  time  you  saw  them  in  1894,  until  it  broke  V* 
and  answered:  "Yes,  sir;  there  was  some  improvements  made 
that  summer.  I  think  it  was  in  1894.  They  put  up  some  crib- 
bing on  the  lower  dam,  and  done  some  work  on  the  side  of  the 
big  dam."  After  the  answer  was  made,  an  objection  was  inter- 
posed and  overruled.  The  ruling  was  correct.  The  objection 
came  too  late.  (Poindexter  &  Orr  Livestock  Co.  v.  Oregon 
Short  Line  R.  Co.,  33  Mont.  338,  83  Pac.  886;  Martin  v.  Cor- 
scadden,  34  Mont.  308,  86  Pac.  33 ;  State  v.  Rhys,  40  Mont.  131. 
105  Pac.  494.)  But  aside  from  the  ground  suggested  above  for 
the  justification  of  the  trial  court's  ruling  in  the  last  instance 
the  court  was  correct  in  admitting  the  testimony  of  each  of  the 
last  two  witnesses.  If  it  served  no  other  purpose,  the  evidence 
tended  to  disclose  such  a  condition  at  the  lower  dam  for  such 
a  length  of  time  that  defendant  could  not  be  heard  to  say  that 
he  had  not  been  given  sufficient  opportunity  to  ascertain  the 
defects  and  remedy  them.  (5  Thompson  on  Negligence,  5974; 
Hunt  v.  Dubuque,  96  Iowa,  314,  65  N.  W.  319.)  The  evidence 
was  also  competent  for  the  purpose  of  making  a  comparison  of 
the  condition  of  the  dam  in  1894,  with  its  condition  immediately 
prior  to  the  time  it  gave  way.  (Cook  v.  Town  of  Barton,  66 
Vt.  65,  28  Atl.  631.)  The  evidence,  taken  as  a  whole,  fairly 
shows  that  the  condition  of  the  lower  dam  had  gradually  grown 
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worse  from  1894  to  the  time  it  gave  way,  and  that  the  people 
below  the  dam  were  apprehensive  as  to  the  safety  of  themselves 
and  their  property. 

3.  While  the  witness  Wilson  was  on  the  stand,  counsel  for  de- 
fendant propounded  to  him  this  question:  "Mr.  Wilson,  in  your 
placer  mining  experience  have  you  ever  had  your  flume  boxes 
and  ditches  filled  with  water  or  mud  or  debris  t"  An  objection 
was  made,  but  the  record  fails  to  disclose  any  ruling.  Counsel 
for  defendant  then  made  the  following  offer  of  proof:  "Defend- 
ant offers  to  prove  by  the  witness  Wilson,  now  on  the  stand,  that 
an  unprecedented  flood  or  washout  which  somehow  takes  out  or 
removes  a  box  flume  which  is  imbedded  in  a  prepared  ditch,  and 
also  a  flume  which  has  been  built  by  cutting  into  the  natural 
ground,  may  be  at  a  small  expense  reasonably  expected  to  be 
repaired  and  put  in  good  working  condition  by  the  removal  of 
the  earth  and  debris  which  has  become  lodged  therein,  and  that 
the  simple  filling  up  or  flooding  of  a  flume  ditch  or  flume  box 
does  not  necessarily  mean  its  destruction,  and  that  the  same  may 
be  put  in  good  working  condition  by  the  removal  of  the  debris 
therein."  This  offer  was  excluded,  and  error  is  predicated  upon 
the  ruling.     The  ruling  was  correct  for  several  reasons : 

(1)  The  witness  had  not  shown  that  he  was  ever  in  Lump 
Gulch  or  knew  anything  of  the  extent  to  which  the  flood  from 
defendant's  reservoir  had  damaged  the  plaintiff's  property. 

(2)  Considered  in  the  light  of  a  hypothetical  question  calling 
for  the  opinion  of  an  expert,  the  offer  was  too  broad  and  covered 
matters  for  which  a  proper  foundation  had  not  been  laid.  If 
the  flume  was  destroyed,  the  cost  of  repairing  it  was  a  matter 
of  proof  which  did  not  involve  any  difficulty.  If  it  was  merely 
filled  with  debris,  the  cost  of  removing  the  debris  was  a  matter 
susceptible  of  proof;  while,  if  the  flume  was  injured,  but  not 
totally  destroyed,  the  cost  of  repairing  it  was  a  matter  of  proof ; 
but  none  of  these  matters  called  for  the  form  of  proof  contained 
in  the  offer.  In  the  absence  of  a  showing  that  the  witness  knew 
the  amount  of  fluming  involved,  its  size,  the  quality  of  material 
used  in  its  construction,  etc.,  or  the  condition  in  which  it  was 
left  by  the  flood,  the  testimony  sought  to  be  elicited  by  the  offer 
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would  amount  to  nothing  more  than  a  mere  speculation  by  the 
witness. 

(3)  The  offer  contained  some  matters  upon  which  the  witness 
might  properly  have  given  his  opinion,  and  others  for  which 
there  was  not  any  proper  foundation;  as,  for  instance,  the  as- 
sumption that  the  flume  was  merely  filled  with  debris.  In  Far- 
leighy.  Kelley,  28  Mont.  421,  72  Pac.  756,  63  L.  R.  A.  319,  this 
court  said:  "So  long,  then,  as  the  offer  included  evidence  incom- 
petent, coupled  with  that  which  may  have  been  competent,  the 
court  committed  no  error  in  excluding  the  offer  in  its  entirely. 
It  was  not  the  duty  of  the  court  to  separate  the  competent  from 
the  incompetent  matter,  and  admit  the  one  and  exclude  the 
other.  It  properly  passed  upon  the  offer  as  made,  and  was  not 
required  to  do  for  counsel  that  which  he  should  have  done  for 
himself."  To  the  same  effect  was  the  ruling  in  Bair  v.  Struck, 
29  Mont.  46,  74  Pac.  69,  63  L.  R.  A.  481. 

Error  is  also  predicated  upon  the  refusal  of  the  trial  court  to 
permit  the  witness  Pratt  to  answer  the  following  question: 
"Prom  your  experience  and  knowledge  of  drainage  conditions, 
would  the  relative  drainage  conditions  be  anywhere  near  similar 
from  the  Chessman  reservoir  and  out  of  it  as  they  would  be  in 
the  Hale  reservoir  and  out  of  it?"  In  passing  upon  the  ob- 
jection the  trial  court  said  to  counsel  for  defendant:  "If  you 
will  prove  the  conditions  pertaining  in  the  Hale  reservoir  drain- 
age territory,  and  base  a  hypothetical  question  on  that,  the  wit- 
ness may  answer  and  give  his  opinion  in  regard  to  it."  After 
the  ruling  was  made,  the  witness  was  interrogated  further,  and 
testified  that  the  Chessman  and  Hale  reservoirs  are  about  two 
and  one-half  miles  apart;  that  they  are  on  opposite  sides  of  a 
separating  watershed,  and  further  said:  "I  should  say  that  the 
altitude  and  the  timber  conditions  of  both  places,  and  the  general 
topographical  conditions  are  similar,  but  I  don't  think  I  can  say 
that  the  precipitation  would  necessarily  be  the  same.  The  alti- 
tude and  the  topographical  and  timber  conditions  are  the  same." 
Counsel  did  not  renew  the  question  to  which  the  objection  had 
been  sustained,  or  attempt  further  to  comply  with  the  suggestion 
of  the  court,  and  are  not  now  in  position  to  complain.    Doubt- 
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less  the  answer  of  the  witness  just  quoted  discouraged  further 
investigation. 

The  following  question  Was  also  asked  the  same  witness: 
"  Assuming  that  the  dam  in  question  had  been  there  for  thirty 
years,  what  have  you  to  say  as  to  its  sufficiency  for  ordinary 
and  expected  rainfalls?"  An  objection  to  this  question  was 
sustained,  and  error  is  predicated  upon  the  ruling.  In  the 
absence  of  an  offer  to  prove,  it  is  impossible  for  us  to  say  that 
the  defendant  was  prejudiced  by  the  court's  ruling.  The 
record  discloses,  however,  that  immediately  after  the  ruling  was 
made  counsel  for  defendant  asked  the  witness:  "Mr.  Pratt, 
what  have  you  to  say  from  your  experience  as  to  the  suffi- 
ciency of  the  dam  in  question  to  hold  or  take  care  of  a  reservoir 
of  twenty  acres,  whose  greatest  depth  is  between  twenty  and 
twenty-eight  feet*"  and  the  witness  answered:  "The  dimensions 
of  the  dam  are  ample,  and  the  age  of  it  is  a  very  good  indica- 
tion that  it  is  capable  of  standing  that  work."  It  appears, 
then,  after  all,  that  defendant  got  from  the  witness  just  what 
he  sought  by  the  other  question,  so  far  as  we  can  determine. 

4.  Objections  are  made  to  instruction  No.  1,  given  to  the  jury. 
It  is  sAid : 

(a)  The  court  told  the  jury  that  the  issues  before  them  re- 
lated only  to  the  lower  reservoir,  and  complaint  is  made  that 
this  eliminated  the  issue  with  respect  to  the  upper  reservoir; 
but,  on  the  motion  of  counsel  for  defendant,  the  court  had 
excluded  all  evidence  relating  to  negligence  in  the  construction, 
use  or  maintenance  of  the  upper  reservoir,  and  certainly  th^y 
cannot  now  complain  that  the  trial  court  adopted  their  own 
view.  In  any  event,  if  the  instruction  did  not  set  forth  the 
issues  as  fully  as  counsel  for  defendant  thought  they  should 
have  been,  it  was  their  duty  to  offer  an  instruction  to  meet 
their  views.  Having  failed  to  do  this,  they  cannot  complain. 
(Hardesty  v.  Largey  Lumber  Co.,  34  Mont.  151,  86  Pac.  29.) 

(b)  It  is  said  that  the  instruction  is  objectionable  in  that  it 
assumes  as  a  fact  a  matter  in  dispute,  viz.,  that  the  lower  dam 
actually  broke  or  gave  way.    Admitting  that  the  instruction 
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really  assumes  that  the  lower  dam  broke,  we  do  not  agree 
with  counsel  that  this  was  a  matter  in  dispute.  The  evidence 
is  practically  all  one  way — that  the  dam  itself  broke.  The 
very  best  justification  for  this  conclusion  is  found  in  defend- 
ant's Exhibit  3,  which  vividly  portrays  the  fact  we  have  stated. 
But  counsel  is  not  entitled  to  have  this  objection  heard  here, 
for  it  was  not  made  at  the  time  the  instructions  were  settled; 
and  by  section  6746,  Revised  Codes,  we  are  limited  in  our  re- 
view to  the  objections  made  at  that  time.  (Poor  v.  Madison 
River  Power  Co.,  41  Mont.  236,  108  Pac.  645 ;  Yergy  v.  Helena 
Light  &  Ry.  Co.,  39  Mont.  213,  102  Pac.  310;  Robinson  v. 
Helena  Light  A  Ry.  Co.,  38  Mont.  222,  99  Pac.  837 ;  Lehane  v. 
Butte  Electric  Ry.  Co.,  37  Mont.  564,  97  Pac.  1038.) 

(c)  The  third  objection  is  that  this  instruction  submits  to  the 
jury  the  pleadings  for  a  more  complete  understanding  of  the 
issues  involved.  We  will  assume,  without  deciding,  that  this 
form  of  objection  raises  the  question  of  the  right  of  the  trial 
court  to  submit  the  pleadings  to  the  jury.  Section  6749,  Re- 
vised Codes,  provides:  "Upon  retiring  for  deliberation,  the  jury 
may  take  with  them  all  papers  which  have  been  received  as 
evidence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession;  and  they  may  also 
take  with  them  notes  of  the  testimony  or  other  proceedings  on 
the  trial  taken  by  themselves  or  any  of  them,  but  none  taken 
by  any  other  person."  In  some  states  having  similar  statutory 
provisions,  the  practice  of  submitting  the  pleadings  to  the  jury 
has  been  condemned.  Manifestly  the  only  purpose  which  a 
court  can  have  in  permitting  the  jury  to  take  the  pleadings 
with  them  to  the  jury-room  is  to  obtain  a  definite  idea  of  the 
issues  tried.  If  the  issues  are  stated  fully  in  the  instructions, 
the  pleadings  do  not  serve  the  jury  any  purpose.  If  the  court 
undertakes  to  state  the  issues,  but  does  not  do  so  to  the  satis- 
faction  of  counsel  for  either  party,  it  is  the  duty  of  the  dis- 
satisfied counsel  to  propose  an  instruction  which  meets  his  views. 
In  Paxton  v.  Woodward,  31  Mont,  195,  107  Am.  St.  Rep.  416, 
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78  Pac.  215,  3  Ann.  Cas.  546,  this  court  said:  "While  the  jury 
may  be  permitted  to  take  with  them  to  the  jury-room  the  plead- 
ings in  the  case,  and,  if  they  desire,  study  the  issues  for  them- 
selves, the  practice  of  setting  forth  in  the  instructions  a  clear 
and  concise  statement  of  the  nature  of  the  case  and  the  issues 
to  be  determined  is  to  be  commended."  In  Band  v.  Butte 
Electric  By.  Co.,  40  Mont.  398,  107  Pac.  87,  the  foregoing  ex- 
cerpt was  quoted  with  approval.  After  all  is  said  that  can  be 
said  upon  the  subject,  we  fail  to  see  wherein  the  defendant 
could  have  been  prejudiced  in  this  instance. 

5.  Objection  was  made  in  the  trial  court  to  instruction  No.  5 
given,  on  the  ground  that  it  permitted  a  recovery  upon  proof 
of  negligence  at  the  lower  reservoir,  ignoring  altogether  the 
allegations  of  negligence  at  the  upper  reservoir.  This  presents 
the  same  question  considered  in  paragraph  1  and  subdivision 
(a)  of  paragraph  4  above,  and  which  has  been  determined  ad- 
versely to  appellant's  contention.  It  is  said  that  this  instruction 
also  eliminates  the  defense  of  act  of  God;  but  that  defense  was 
properly  presented  in  other  instructions.  The  charge  of  the 
court  is  to  be  considered  as  a  whole.  The  court  cannot  be  re- 
quired to  present  every  phase  of  a  case  in  a  single  instruction; 
but  if  the  charge  in  its  entirety  fairly  presents  the  questions 
involved,  it  will  be  held  sufficient.  (Harrington  v.  Butte,  Ana- 
conda <&  Pac.  By.  Co.,  36  Mont.  478,  93  Pac.  640.) 

6.  We  think  instruction  No.  6,  given  by  the  court,  is  not  open 
to  any  objection  made  to  it  in  the  trial  court.  In  effect,  this 
instruction  told  the  jury  that  if  the  injury  to  plaintiff's  prop- 
erty was  occasioned  by  a  combination  of,  first,  negligence  on  the 
part  of  the  defendant,  and  second,  an  unprecedented  flood,  or, 
in  other  words,  an  act  of  God,  then  plaintiff  would  still  be  en- 
titled to  recover  if  the  negligence  of  defendant  was  a  pioximate 
cause  of  the  injury.  No  doubt,  had  the  defendant  requested  it, 
the  trial  court  would  have  defined  " proximate  cause"  in  the  lan- 
guage of  this  court  in  Mize  v.  Bocky  Mountain  Bell  Tel.  Co., 
above.  The  instruction  correctly  states  the  law  as  declared  by 
this  court  in  Meisner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac. 
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130 ,  Mulrone  v.  Marshall,  35  Mont.  238,  88  Pac.  797 ,  and  Birsch 
v.  Citizens9  Electric  Co.,  36  Mont.  574,  93  Pac.  940. 

We  have  examined  the  other  assignments  made  by  counsel  for 
appellant,  but  do  not  find  therein  any  questions  which  merit 
special  mention.  .  In  oar  review  of  this  case  we  have  proceeded 
upon  the  theory  followed  in  the  lower  court — the  theory  of 
negligence  on  the  part  of  the  defendant.  Just  what  effect 
should  be  given  to  sections  2138  and  2139,  Revised  Codes,  has 
not  been  urged  upon  our  attention,  and  we  shall  not  express  our 
views  until  the  question  has  been  fully  presented. 

This  record  contains  four  hundred  and  forty  closely  printed 
pages,  and  in  our  opinion  is  as  free  from  error  as  any  we  have 
had  before  us.  The  cause  was  tried  exceedingly  well  on  the 
part  of  the  court  and  counsel;  the  issues  were  fairly  presented 
to  the  jury,  and  with  their  disposition  of  them  we  find  no  reason 
for  interfering. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mb.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


JACKWAT,  Appellant,  v.  HYMER,  Respondent. 

(No.  2,878.) 
(Submitted  September  28,  1910.     Decided  October  31,  1910.) 

[Ill   Pac.   720.] 

Appeals — Statutory    Time    for    Taking — Noncompliance — Dis- 
missal. 

1.  An  appeal  from  a  special  order,  made  after  final  judgment,  ordered 
dismissed  for  want  of  jurisdiction  in  the  supreme  court  to  entertain 
it,  where  the  notice  of  appeal  was  not  filed  and  served  until  two  days 
after  the  statutory  period  (sixty  days)  within  which  an  appeal  from 
such  an  order  may  be  taken,  had  expired. 
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Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 

Action  by  W.  E.  Jackway  against  "William  E.  Hymer.  From 
a  special  order  made  after  final  judgment,  defendant  appeals. 
Dismissed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  E.  R.  Duffle,  for  Appellant. 

Mr.  Oeorge  W.  Pierson,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  attempted  appeal  from  a  special  order  made  after 
final  judgment.  Respondent  contends  that  this  court  has  no 
jurisdiction  of  the  appeal ;  that  the  appeal  was  not  taken  within 
the  time  limited  by  law,  and  should  therefore  be  dismissed. 

Section  7099,  Revised  Codes,  provides  that  an  appeal  from 
such  an  order  must  be  taken  within  sixty  days  after  the  order 
is  made  or  filed  with  the  clerk.  The  record  discloses  that  the 
order  in  question  was  made  and  filed  on  December  7, 1909.  Sec- 
tion 7100,  Revised  Codes,  provides  that  an  appeal  is  taken  by 
filing  and  serving  a  notice  of  appeal.  The  notice  of  appeal  in 
this  instance  was  filed  and  served  on  February  7,  1910. 
Section  6219,  Revised  Codes,  provides:  "The  time  in  which  any 
act  provided  by  law  is  to  be  done  is  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  is  a  holiday,  and 
then  it  is  also  excluded."  February  7,  1910,  was  not  a  holiday. 
Excluding  December  7th  and  including  February  7th,  and  we 
find  that  the  first  attempt  to  take  this  appeal  was  made  on  the 
sixty-second  day  after  the  order  was  made  and  filed.  While 
the  Constitution  secures  to  a  litigant  the  right  of  appeal,  it  does 
so  only  on  condition  that  he  complies  with  "such  regulations  as 
may  be  prescribed  by  law."  (Constitution,  Art.  VIII,  sec.  15.) 
The  Codes  having  prescribed  the  time  within  which  an  appeal 
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may  be  taken,  a  compliance  with  the  statutory  provisions  is 
necessary  to  give  this  court  jurisdiction  of  the  appeaL  {Ogle 
v.  Potter,  24  Mont.  501,  62  Pac.  920;  Wright  v.  Matthews,  28 
Mont.  442,  72  Pac.  820 ;  Featherman  v.  Granite  County,  28  Mont 
462,  72  Pac.  972 ;  State  ex  rel.  WdlkerviUe  v.  District  Court,  29 
Mont.  176,  74  Pac.  414;  Vreeland  v.  Edens,  35  Mont.  413,  89 
Pac.  735;  Hopkins  v.  Kitts,  37  Mont.  26,  94  Pac  201;  Kaufman 
v.  Cooper,  38  Mont.  6,  98  Pac.  504 ;  Reynolds  v.  Fitzpatrick,  40 
Mont.  593, 107  Pac.  902.) 

Since  the  appellant  did  not  take  his  appeal  within  the  time 
limited  by  law,  this  court  has  not  acquired  jurisdiction  of  the 
cause  and  can  only  dismiss  the  pretended  appeal,  which  is  ac- 
cordingly done. 

Dismissed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


STATE  ex  reu  DOLENTY,  Relator,  v.  DISTRICT  COURT 

et  al.,  Respondents. 

(No.  2,916.) 
(Submitted  September  30,  1910.    Decided  October  31,  1910.) 

[Ill  Pac.  731.] 

Judgment  on  Appeal — Entry    by    Clerk   of   District   Court — 
Ministerial  Duty — Mandamus. 

Judgment  on  Appeal — Entry  by  Clerk  of  District  Court — Ministerial  Duty. 

1.  The  duty  which  section  7120,  Revised  Codes,  imposes  upon  the  clerk 
of  the  district  court  in  requiring  him  to  enter  on  his  docket  the  judg- 
ment of  the  supreme  court  rendered  in  any  cause  before  it  on  appeal, 
is  a  purely  ministerial  one. 

Statutes — Adoption  from  Other  State — Rule  of  Interpretation. 

2.  Where  legislation  is  adopted  from  a  sister  state  after  Interpreta- 
tion by  the  highest  court  or  that  state,  it  will  be  held  to  have  been 
adopted  with  the  construction  thus  placed  upon  it. 

Judgment  on  Appeal — Entry — Clerk  of  District  Court — Mandamus. 

3.  Since  the  duty  of  entering  a  judgment  rendered  by  the  supreme 
court  in  disposing  of  an  appeal  rests  upon  the  clerk  of  the  district 
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court  from  which  the  appeal  was  taken,  such  court,  or  its  judge,  may  not 
be  compelled  by  mandamus  to  perform  the  act  thus  imposed  by  law 
upon  the  clerk. 

Original  proceeding  in  mandamus,  on  the  relation  of  W.  B. 
Dolenty  against  the  District  Court  of  the  First  Judicial  District 
in  and  for  Lewis  and  Clark  county,  and  Honorable  J.  Miller 
Smith,  a  judge  thereof.    Dismissed. 

In  behalf  of  Relator,  there  was  a  brief  by  Messrs.  Walsh  dk 
Nolan,  and  Messrs.  Miller  <t  O'Connor,  and  oral  argument  by 
Mr.  W.  D.  Rankin. 

Messrs.  H.  O.  &  8.  H.  Mclntire  appeared  for  Respondents, 
Mr.  H.  6.  Mclntire  arguing  the  cause  orally. 

Mr.  JUSTICE  HOLLOWAY  delivered   the   opinion   of  the 

« 

court. 

On  April  18th  of  this  year  we  rendered  our  decision  in 
Dolenty  v.  Rocky  Mountain  Bell  Telephone  Co.,  41  Mont.  105, 
108  Pac.  921.  The  result  of  the  trial  in  the  district  court  was  a 
judgment  for  the  defendant  telephone  company.  Our  conclu- 
sion was  that  instead  of  a  judgment  for  defendant,  plaintiff 
should  have  prevailed.  In  concluding  our  opinion  we  said: 
*  'Since  there  is  not  any  dispute  as  to  the  facts  of  this  case,  a 
new  trial  is  not  necessary,  but  the  cause  is  remanded  to  the  dis- 
trict court  with  directions  to  set  aside  its  findings  and  judgment 
and  enter  judgment  in  favor  of  plaintiff  for  $1,821.93  and 
costs."  When  the  remittitur  from  this  court  was  filed  in  the 
court  below,  and  plaintiff  requested  that  the  necessary  steps  be 
taken  therein  to  make  the  decision  of  this  court  effective,  a  con- 
troversy arose  as  to  whether  the  judgment  in  favor  of  plaintiff 
should  be  entered  as  of  the  date  of  the  original  judgment  or  as 
of  the  date  of  the  filing  of  the  remittitur  in  the  district  court. 
The  trial  court  having  refused  to  have  this  judgment  entered 
as  of  the  date  of  the  original  judgment,  proceedings  in  man- 
damus were  instituted  in  this  court  to  compel  the  trial  court  to 
have  the  judgment  in  favor  of  plaintiff  entered  as  of  date  Feb- 
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ruary  17,  1909.  The  defendants  in  this  proceeding  filed  a  de- 
murrer and  motion  to  quash,  and  the  matter  was  argued  and 
submitted  for  final  determination. 

It  is  urged  that  the  entry  of  judgment  in  the  court  below 
after  the  determination  of  an  appeal  is  not  a  matter  with  which 
the  trial  court  is  concerned;  that  it  involves  a  mere  ministerial 

■  7 

duty  on  the  part  of  the  clerk,  and  therefore  mandamus  will  not 
lie  to  compel  the  district  court  to  perform  an  act  which  it  is.  not 
its  duty  to  perform,  and  section  7120,  Revised  Codes,  is  cited 
as  follows:  "When  a  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  by  the  clerk  of  the  supreme  court  to  the  clerk 
with  whom  the  judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  judgment,  the  clerk 
with  whom  the  roll  is  filed  must  attach  the  certificate  to  the 
judgment-roll,  and  enter  a  minute  of  the  judgment  of  the 
supreme  court  on  the  docket  against  the  original  entry. 
•  •  •  >>  This  section  defines  the  duty  of  the  clerk.  It  is  the 
judgment  of  the  supreme  court  which  is  to  be  entered,  and  the 
clerk  of  the  district  court  must  make  the  entry.  This  seems 
very  plain,  but  if  authority  to  support  our  conclusion  is  needed, 
a  reference  to  the  construction  given  the  statute  many  years 
before  we  adopted  it,  as  well  as  the  former  decisions  of  this  court, 
confirm  our  view. 

Our  Code  of  Civil  Procedure  was  taken  from  California. 
Section  7120,  above,  is  a  literal  copy  of  section  358  of  the  Cali- 
fornia Civil  Practice  Act,  approved  April  29,  1851,  and  carried 
forward  without  chapge  in  that  state  and  now  appearing  as 
section  958,  California  Code  of  Civil  Procedure  of  1897.  In 
1853  the  supreme  court  of  California  was  called  upon  to  con- 
strue section  358  above,  and  in  doing  so  said:  "By  statute,  Prac- 
tice Act,  section  358;  the  remmitur  [remittitur?]  from  this  court 
is  transmitted  to  the  clerk  of  the  court  below.  By  him  it  is 
attached  to  the  judgment-roll,  and  a  minute  of  the  judgment 
of  this  court  is  entered  on  the  docket  against  the,  original  entry. 
The  judgment  of  the  court  then  stands  as  the  judgment  of  the 
district  court.    If  the  judgment  of  this  court  orders  a  new  trial, 
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the  clerk  of  the  district  court  will  proceed  to  place  the  cause  on 
the  calendar;  if  it  awards  costs,  he  will,  on  application  of  the 
party  in  whose  favor  it  is  given,  issue  execution  for  the  same. 
In  either  case,  he  acts,  not  by  the  authority  of  the  district  court, 
but  of  this  court.  *  *  •  So  far  as  the  appeal  is  concerned 
and  the  costs  consequent  thereon,  the  judgment  of  this  court  is 
final."  {Mayor  of  Marysville  v.  Buchanan,  3  Cal.  212.)  In 
McMillan  v.  Richards,  12  Cal.  467,  the  doctrine  of  the  Buchanan 
Case  is  reaffirmed,  and  the  court  holds  that  the  entry  of  the 
judgment  of  the  supreme  court  is  a  mere  ministerial  duty  im- 
posed by  the  section  above  upon  the  clerk  of  the  district  court. 
The  same  doctrine  has  since  been  repeated  by  the  same  court. 
When  our  legislature  adopted  the  statute,  section  7120  above, 
it  is  supposed  to  have  adopted  it  with  the  construction  given  it 
by  the  highest  court  of  the  state  from  which  the  statute  was 
taken.  In  1899  the  question  came  before  this  court  in  Kimpton 
v.  Jubilee  Placer  Min.  Co.,  22  Mont.  107,  55  Pac.  918,  and,  citing 
the  case  of  McMillan  v.  Richards,  above,  and  other  cases  to  the 
same  effect,  this  court  said:  "The  decree  was  entered  [in  the 
district  court]  in  obedience  to,  and  in  exact  conformity  with,  the 
judgment  and  order  of  this  court.  #  *  •  *  This  involved  the 
performance  of  a  mere  ministerial  act  and  duty."  In  Parrott 
v.  Kane,  14  Mont.  23,  35  Pac.  243,  this  court  said:  "A  distinc- 
tion has  been  made  between  'rendering'  and  'entering'  a  judg- 
ment. That  distinction  is  pointed  out  by  Mr.  Justice  Sawyer 
in  Gray  v.  Palmer,  28  Cal.  416.  Rendering  judgment  is  the 
judicial  act  of  the  court.  Entering  it  is  the  ministerial  act  of  the 
clerk.  A  judgment  is  a  judgment  when  it  is  rendered.  It  is  the 
rendering  which  makes  it  a  judgment.  The  entering  makes  a 
record  of  the  judgment  which  the  court  has  rendered.' '  (See, 
also,  1  Black  on  Judgments,  sec.  106,  and  cases  cited.) 

The  judgment  which  is  to  be  entered  in  Dolenty  v.  Rocky 
Mountain  Bell  Telephone  Company  is  the  judgment  rendered 
by  this  court.  (Sec.  7120,  Revised  Codes.)  Upon  filing  the 
remittitur  with  the  clerk  of  the  district  court,  there  was  then 
nothing  remaining  to  be  done  but  the  entry  of  that  judgment, 
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and  the  duty  of  making  such  entry  is  imposed  by  the  statute 
upon  the  clerk  of  the  district  court,  and  not  upon  the  court  or 
judge.  There  is  not  anything  in  this  record  to  show  that  the 
clerk  has  ever  refused  to  act  in  compliance  with  relator's  views. 
But,  however  that  may  be,  we  cannot  by  mandamus  compel  the 
district  court,  or  its  judge,  to  perform  an  act,  the  performance 
of  which  is  imposed  by  law  upon  another  officer,  and  not  upon 
the  court  or  judge. 

The  demurrer  and  motion  are  sustained  and  the  proceeding  is 
dismissed. 

Dismissed. 

Mr.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantlt,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


STATE  ex  rel.  HAVILAND,  Relator,  v.  BEADLE,  County 

Clerk,  Respondent. 

(No.  2,939.) 

(Submitted  October  29,  1910.    Decided  November  5,  1910.) 

[Ill  Pac.  720.] 

Elections — Nomination  by  Petition — Officers — "Judicial  Officers." 

1.  Under  the  Constitution,  Article  IV,  section  1,  dividing  the  powers 
of  government  into  the  executive,  legislative  and  judicial  depart- 
ments, and  Article  V,  sections  1,  9,  11,  16,  17,  vesting  the  legislative 
authority  in  the  General  Assembly,  making  each  house  a  judge  of  the 
election  and  qualifications  of  its  members,  with  power  to  expel  a  mem- 
ber, and  providing  that  the  governor  and  other  state  and  judicial  offi- 
cers shall  be  liable  to  impeachment,  and  Article  V1U,  section  1,  vesting 
the  judicial  power  in  the  senate,  sitting  as  a  court  of  impeachment,  in 
the  supreme  court,  district  courts,  etc.,  a  state  senator  is  a  member  of 
the  legislative  department,  though  the  senate,  when  sitting  aa  a  court 
of  impeachment,  is  a  court  exercising  judicial  functions,  with  power  to 
judge  the  law  and  the  evidence,  and  the  term  "judicial  offices"  in  Laws 
1909,  chapter  113,  requiring  nominations  for  judicial  offices  to  be  made 
by  petition  only  as  provided  by  Revised  Codes,  section  524,  does  not 
include  a  senator,  the  term  "judicial  officers"  being  limited  to  judges 
of  the  supreme  and  district  courts,  justices  of  the  peace,  and  judges 
of  other  inferior  courts. 
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Original  application  for  writ  of  mandate  by  the  state,  on 
the  relation  of  W.  H.  Haviland,  against  M.  Kerr  Beadle,  as 
county  clerk  of  the  county  of  Silver  Bow,  to  require  respondent 
to  omit  from  the  official  ballot  names  of  candidates  for  state 
senator  nominated  by  political  convention.  Motion  to  quash 
alternative  writ  sustained,  and  proceedings  dismissed. 

Messrs.  Roots  &  Murray,  in  behalf  of  Relator,  submitted  a 
brief.    Mr.  Murray  argued  the  cause  orally. 

In  behalf  of  Respondent,  Mr.  T.  J.  Walker,  Mr.  J.  B.  Kremer 
and  Mr.  J.  V.  Dwyer  submitted  a  brief.  Oral  argument  by  Mr. 
Walker  and  Mr.  Kremer. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  relator  filed  his  petition  for  an  alternative  writ  of  man- 
date, reciting  therein  that  he  has  heretofore  filed  with  the  re. 
spondent,  as  county  clerk  and  recorder,  a  certificate  in  due 
form,  nominating  him  as  an  independent  or  nonpartisan  candi- 
date for  the  office  of  state  senator  for  Silver  Bow  county ;  that 
the  Democratic,  Republican,  Labor,  and  Socialist  parties  in  that 
county  have  made  nominations  for  the  same  office  by  and 
through  political  conventions,  which  nominations  have  all  been 
certified  to  the  respondent  clerk  and  recorder,  who  declares  his 
intention  of  placing  the  names  so  certified  upon  the  official 
ballot  for  the  election  to  be  held  on  November  8th  next,  in  the 
columns  wherein  will  appear  the  names  of  the  candidates  of 
the  respective  political  parties  under  their  proper  headings; 
that  the  office  of  state  senator  is  a  judicial  office,  and,  under 
and  by  virtue  of  Chapter  113  of  the  Session  Laws  of  1909, 
nominations  for  that  office  can  only  be  made  by  petition  in  the 
manner  provided  by  section  524,  Revised  Codes;  that  none  of 
the  other  candidates  for  senator  have  been  so  nominated,  and 
their  names  should  not  appear  upon  the  official  ballot ;  that  the 
district  court  of  Silver  Bow  county  has  refused  the  relief  which 
he  seeks;  and  he  therefore  prays  that  a  writ  of  mandate  issue 
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requiring  the  respondent  to  omit  from  the  official  ballot  all 
names  of  candidates  for  state  senator  nominated  by  political 
convention,  and  to  place  thereon  the  names  of  only  such  can- 
didates for  that  office  as  have  been  nominated  by  petition.  An 
alternative  writ  was  issued,  which  has  been  met  by  a  motion  to 
quash,  on  the  part  of  the  respondent.  The  matter  has  been 
submitted  for  final  determination,  no  question  of  fact  being  in 
issue. 

The  contention  of  the  relator  is  that  a  nomination  for  state 
senator  is  a  nomination  for  a  "judicial  office,"  within  the  mean- 
ing of  sections  1  and  2  of  Chapter  113  of  the  Laws  of  1909, 
which  read  as  follows: 

"Section  1.  Hereafter  all  nominations  for  judicial  offices 
shall  be  made  only  in  the  manner  provided  by  section  1313  of 
the  Political  Code  of  the  state  of  Montana. 

"Section  2.  No  officer,  authorized  or  required  by  any  statute 
of  this  state  to  file  any  papers  or  certificates  reciting  the  nomi- 
nation of  candidates  for  public  office,  shall  receive  for  filing,  or 
place  on  file,  any  certificate  or  paper  reciting  the  nomina- 
tion of  any  candidate  for  any  judicial  office  except  such  nomina- 
tion be  made  pursuant  to  the  provisions  of  said  section  1313  of 
the  Political  Code.' ' 

Section  1313  of  the  Political  Code  of  1895  is  now  section 
524,  Revised  Codes,  and  reads  as  follows:  "Candidates  for 
public  office  may  be  nominated  otherwise  than  by  convention  or 
primary  meeting  in  the  manner  following: 

"A  certificate  of  nomination,  containing  the  name  of  a 
candidate  for  the  office  to  be  filled,  with  such  information  as  is 
required  to  be  given  in  certificates  provided  for  in  section  522 
(1311)  of  this  chapter,  must  be  signed  by  electors  residing 
within  the  state  and  district,  or  political  division  in  and  for 
which  the  officer  or  officers  are  to  be  elected,  in  the  following 
required  numbers : 

"The  number  of  signatures  must  not  be  less  in  number  than 
five  per  cent  of  the  number  of  votes  cast  for  the  successful  can- 
didate for  the  same  office  at  the  next  preceding  election  whether 
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the  said  candidate  be  state,  county,  township,  municipal  or  any 
other  political  division  or  subdivision  of  state  or  county ;  but  the 
signatures  need  not  all  be  appended  to  one  paper.  Each  elector 
signing  a  certificate  shall  add  to  his  signature,  his  place  of  resi- 
dence, his  business  and  his  business  address.  Any  such  certifi- 
cate mpy  be  filed  as  provided  for  in  the  next  preceding  section 
of  this  chapter,  in  the  manner  and  with  the  same  effect  as  a 
certificate  of  nomination  made  by  a  party  convention  or  primary 
meeting." 

To  quote  the  language  of  the  learned  counsel  for  the  relator, 
4 'the  meaning  of  the  term  'judicial  office,'  as  used  in  the  Act 
of  1909,  is  the  crucial  question  to  be  determined." 

The  supreme  court  of  Washington,  in  State  v.  Womcuk,  4 
Wash.  19,  29  Pac.  942,  said:  "The  departments  of  the  govern- 
ment provided  for  in  our  state  Constitution,  like  most  state  con- 
stitutions, are  divided  into  three  general  classifications,  viz.,  the 
executive,  judicial,  and  legislative;  and,  when  an  officer  is  ap- 
pointed or  elected  under  our  system  of  government,  he  comes 
within  one  of  these  classes.  Judicial  offices  are  those  which 
relate  to  the  administration  of  justice,  and  the  term  has  a  mean- 
ing so  well  and  so  universally  understood  that  a  technical 
definition  is  entirely  unnecessary.  The  legislative  offices  are  as 
well  understood  as  relating  to  the  enactment  of  laws." 

Mr.  Justice  Clifford,  of  the  supreme  court  of  the  United 
States,  in  the  case  of  Fitzpatrick  v.  United  States,  7  Ct.  of  CL 
290,  13  Wall.  568,  20  L.  Ed.  707,  said:  "Offices  may  be  and 
usually  are  divided  into  two  classes — civil  and  military.  Civil 
offices  are  also  usually  divided  into  three  classes — political,  judi- 
cial, and  ministerial.  Political  offices  are  such  as  are  not  im- 
mediately connected  with  the  administration  of  justice,  or  with 
the  execution  of  the  mandates  of  a  superior.  Judicial  offices 
are  those  which  relate  to  the  administration  of  justice.    *    *    •    " 

Chief  Justice  Hawley  of  Nevada,  in  Esmeraldo  County  v. 
District  Court,  18  Nev.  438,  5  Pac.  64,  said:  "The  duties 
[relating  to  the  division  of  a  county]  performed  by  the  district 
judge  in  pursuance  of  the  statute  did  not  become  judicial  acts 

42  Mont.— 12 


178  State  ex  bel.  Haviland  v.  Beadle.     [Oct.  T.  '10 

merely  because  they  were  performed  by  a  judicial  officer.  It 
has  often  been  decided  that  the  action  of  a  judicial  officer  in 
regard  to  matters  which  are  exclusively  executive  or  legislative 
in  their  nature    •    •    •    cannot  be  reviewed  by  certiorari.99 

Section  1,  Article  IV,  of  the  state  Constitution  reads:  "The 
powers  of  the  government  of  this  state  are  divided  intp  three 
distinct  departments:  The  legislative,  executive  and  judicial, 
and  no  person  or  collection  of  persons  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  these  departments  shall 
exercise  any  powers  properly  belonging  to  either  of  the  others, 
except  as  in  this  Constitution  expressly  directed  or  permitted.' * 

Section  1,  Article  VIII,  reads:  "The  judicial  power  of  the 
state  shall  be  vested  in  the  senate  sitting  as  a  court  of  impeach- 
ment, in  a  supreme  court,  district  courts,  justices  of  the  peace, 
and  such  other  inferior  courts  as  the  legislative  assembly  may 
establish  in  any  incorporated  city  or  town." 

Section  17  of  Article  V  provides  that  the  governor  and  other, 
state  and  judicial  officers,  except  justices  of  the  peace,  shall  be 
liable  to  impeachment  for  high  crimes  and  misdemeanors,  or  mal- 
feasance in  office,  and  designates  that  judgment  of  removal  from 
office  and  disqualification  to  hold  office  may  be  given. 

Section  1  of  Article  V  provides  that  the  legislative  authority 
of  the  state  shall  be  vested  in  a  legislative  assembly  consisting 
of  a  senate  and  a  house  of  representatives. 

Section  9,  Article  V,  provides  that  each  house  shall  judge  of 
the  election,  returns,  and  qualifications  of  its  members.  Sec- 
tion 11  provides  that  each  house  shall  have  power,  with  the 
concurrence  of  two-thirds,  to  expel  a  member. 

In  the  case  of  State  v.  Kenney,  9  Mont.  223,  23  Pac.  733,  it 
was  said:  "This  court  is  mindful  of  the  constitutional  provision 
which  places  the  power  to  try  the  ultimate  right  to  the  office  [of 
representative]  in  another  forum,  i.  e.t  in  the  legislative  house 
wherein  the  person  claims  a  seat;  that  body,  and  that  alone, 
having  the  plenary  jurisdiction  to  try  the  ultimate  right  to  the 
office.    •    •    •     » 
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All  of  the  strictly  judicial  powers  of  this  state  are  vested  in 
courts.  There  can  be  no  question  that  the  senate  "sitting  as  a 
court  of  impeachment"  is  a  court — a  body  exercising  judicial 
functions — and  that  the  senators,  when  so  organized  into  &  court 
of  impeachment,  are  exercising  judicial  functions.  They  are 
judges  of  the  law  and  the  evidence.  A  most  interesting  argu- 
ment on  this  subject  has  been  called  to  our  attention  by  counsel 
for  the  relator.  It  is  that  of  the  Honorable  William  M.  Evarts 
before  the  senate  of  the  United  States  sitting  as  a  court  for  the 
impeachment  of  President  Andrew  Johnson.  (2  Impeachment 
of  Andrew  Johnson,  p.  275.)  It  is  equally  clear  that  a  senator, 
as  such,  is  a  member  of  the  legislative  branch  of  the  govern- 
ment. The  supreme  court  of  Washington  has  said  in  the 
Womack  Case,  supra,  that  when  an  officer  is  elected  he  falls  into 
one  of  the  classes  mentioned  in  the  Constitution.  Mr.  Justice 
Clifford  said  that  civil  officers  are  usually  either  political,  judi- 
cial, or  ministerial.  Under  this  classification  a  senator,  as  such, 
must  be  classed  as  a  political  officer,  as  distinguished  from  a 
judicial  officer.  Chief  Justice  Hewley  said  that  the  duties  per- 
formed by  a  district  judge  did  not  become  judicial  acts  merely 
because  they  were  performed  by  a  judicial  officer.  The  reverse 
of  this  proposition  ought  to  be  equally  true,  i.  e.,  that  the  mere 
performance  of  a  single  judicial  act  will  not  in  itself  constitute 
the  person  performing  the  act  a  judicial  officer  within  the  full 
meaning  of  that  expression. 

But  the  solution  of  the  question  may  be  found  in  the  Con- 
stitution itself.  That  "revered  document"  provides  that  the 
governor  and  other  state  and  judicial  officers  shall  be  liable  to 
impeachment,  and  if  found  guilty  may  be  removed  from  office. 
The  words  "state  officers,"  as  therein  employed,  do  not  include 
members  of  the  legislative  assembly.  (Hiss  v.  Bartlett,  3  Gray 
(Mass.),  468,  63  Am.  Dec.  768;  29  Cyc.  1414.)  Members  of 
the  legislative  assembly  are  not  liable  to  impeachment.  (In  re 
Speakership  of  House  of  Representatives,  15  Colo.  520,  25  Pac. 
707,  11  L.  R.  A.  241;  see,  also,  State  ex  rd.  v,  Gilmore,  20 
Kan.  551,  27  Am.  Rep.   189.)     The   reasoning  in   the   latter 
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case  is  to  the  effect  that,  whereas  each  house  of  the  legislature 
is  the  judge  of  the  election  and  qualifications  of  its  own  mem- 
bers, the  defendant  could  not  be  removed  from  office  by  a  district 
court  under  a  statute  authorizing  the  removal  from  office  of  any 
state,  district,  city,  county,  or  township  officer.  The  court  also 
in  the  course  of  the  opinion  said:  "This  power  [of  judging] 
is  not  exhausted  when  once  it  has  been  exercised,  and  a  member 
admitted  to  his  seat.  It  is  a  continuous  power  and  runs  through 
the  entire  term.  At  any  time,  and  at  all  times,  during  the  term 
of  office,  each  house  is  empowered  to  pass  upon  the  present 
qualifications  of  its  own  members." 

If,  then,  as  provided  in  our  Constitution,  each  house  is  the 
sole  judge  of  the  qualifications  of  its  own  members  to  hold  office, 
and  a  senator  cannot  be  removed  by  impeachment,  but  may  be 
expelled  by  the  senate,  it  must  follow  that  the  framers  of  the 
Constitution  did  not  regard  a  senator  as  either  a  state  or  judicial 
officer,  within  the  meaning  of  those  terms  as  employed  in  section 
17  of  Article  V,  supra.  He  cannot  be  a  judicial  officer  because 
the  Constitution  expressly  provides  that  a  judicial  officer  may  be 
removed  by  impeachment,  and  a  senator  cannot  be  so  removed. 
The  governor  and  other  state  and  judicial  officers  can  be  removed 
only  by  impeachment.  The  constitutional  provision  is  exclusive. 
Therefore  the  term  "judicial  officers,"  found  in  the  Constitution, 
does  not  include  senators.  Any  other  construction  of  the  con- 
stitutional words  would  result  in  a  conflict  between  the  provisions 
of  section  9  and  section  17  of  Article  V,  and  the  legislative  as- 
sembly undoubtedly  so  understood  when  section  8972,  Revised 
Codes,  was  enacted.  In  this  section  the  exact  words  of  section 
17,  Article  V,  of  the  Constitution  are  repeated.  This  being  so, 
it  must  be  presumed  that  the  legislative  assembly  of  1909  em- 
ployed the  phrase  "judicial  officers"  in  the  same  sense  as  that  in 
which  it  was  used  in  section  17  of  Article  V  of  the  Constitution, 
and  section  8972,  Revised  Codes. 

And  there  is  another  view  of  the  case  which  appeals  strongly 
to  us  as  having  an  important  bearing  upon  the  question.  Article 
V  of  the  Constitution  is  entitled:  "Legislative  Department." 
Section  16  of  that  Article  provides  that  the  sole  power  of  im- 
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peachment  is  vested  in  the  house  of  representatives,  and  that 
impeachment  shall  be  tried  by  the  senate  sitting  for  that  pur- 
pose. The  senate  cannot  initiate  the  proceedings;  the  house 
must  perform  that  function — whereupon  the  senate  tries  the  im- 
peachment. It  will  thus  be  seen  that  it  is  the  legislative  as- 
sembly, constituting  the  legislative  department  of  the  state  gov- 
ernment, to  which  is  delegated,  by  the  Constitution,  the  sole 
power  of  impeachment  from  its  initiatory  step  to  the  final  judg- 
ment. In  other  words,  the  jurisdiction  to  conduct  and  determine 
impeachments  is,  by  the  Constitution,  lodged  solely  in  the  legis- 
lative department.  A  senator  or  representative,  by  virtue  of  the 
fact  that  he  may  act  in  impeachment  proceedings,  does  not 
thereby  lose  his  character  or  status  as  a  member  of  the  legislative 
assembly.  It  is  only  because  of  the  fact  that  he  is  such  senator 
or  representative  that  he  may  act  in  such  proceedings.  This 
view  was  also  entertained  by  the  supreme  court  of  Colorado,  as 
shown  by  the  case  of  In  re  Speakership,  etc.,  supra. 

This  disposes  of  the  question  presented.  But  there  is  a  gen- 
eral consideration  which  may,  we  think,  be  properly  adverted  to. 
It  is  not  to  be  doubted  that  the  legislature  of  1909,  in  enacting 
the  law  we  have  been  discussing,  was  actuated  by  a  desire  to  re- 
move the  judges  of  our  courts  from  the  realm  of  partisan  politics. 
The  office  of  senator  is  necessarily  a  political  office.  No  such 
consideration  has  any  force  as  applied  to  a  senator,  although,  per- 
chance, he  may  be  called  upon  to  sit  in  the  high  court  of  impeach- 
ment. 

We  think  the  conclusion  we  have  reached,  by  limiting  the 
words  "judicial  officers"  to  judges  of  the  supreme  court,  district 
courts,  justices  of  the  peace,  and  judges  of  other  inferior  courts, 
carries  into  effect  the  exact  intention  of  the  legislature. 

The  motion  to  quash  is  sustained,  and  the  proceedings  are  dis- 
missed, with  costs  to  the  relator. 

Dismissed. 

Mb.  Justice  Holloway  concurs, 

Mb.  Chief  Justice  Brantlv  did  not  hear  the  argument  and 
takes  no  part  in  the  foregoing  decision. 
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STATE  bx  eel.  KING,  Relator,  v.  DISTRICT  COURT  bt 

Respondents. 

(No.  2,922.) 
(Submitted  October  3,  1910.    Decided  November  5,  1910.) 

[Ill  Pac.  717.] 

Probate  Proceedings — District  Court — Extent  of  Jurisdiction — 
Estates  of  Decedents — Sales  of  Personalty — Confirmationr— 
Refusal — Power  of  Court. 

Probate  Proceedings — District  Courts — Extent  of  Jurisdiction. 

1.  In  the  exercise  of  its  jurisdiction  in  probate  matters,  the  district 
court  is  limited  in  authority  to  that  expressly  conferred  by  statute  or 
necessarily  implied. 

Same — Estates — Sales     of    Personalty — Confirmation — Refusal — Power     of 
Court. 

2.  Though  the  statute  does  not  in  express  terms  authorize  the  district 
court,  sitting  in  probate,  to  refuse  confirmation  of  a  sale  of  personal 
property  belonging  to  an  estate,  on  being  advised  of  a  subsequent  bid 
of  ten  per  cent  in  excess  of  the  former  one,  together  with  costs  of 
resale,  such  authority  is  necessarily  implied  from  section  7548,  Revised 
Codes,  which,  in  providing  that  no  sale  of  property  belonging  to  the 
estate  of  a  decedent  shall  be  valid  unless  a  return  thereof  be  made  to 
the  court,  by  implication  authorizes  a  hearing  thereon,  and  hence 
clothes  the  court  with  judicial  discretion  to  either  confirm,  or  withhold 
confirmation  of,  a  sale  of  such  property. 

Application  on  the  relation  of  James  H.  King,  for  writ  of 
supervisory  control  to  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  the  county  of  Silver  Bow,  and  Hon.  Michael 
Donlan,  a  judge  thereof,  to  compel  confirmation  of  a  sale  of  per- 
sonalty of  a  decedent's  estate.    Dismissed. 

Mr.  W.  D.  Kyle  and  Mr.  M.  P.  OUchrist  submitted  a  brief  in 
behalf  of  Relator,  and  argued  the  cause  orally. 

In  behalf  of  Respondents,  Mr.  H.  A.  Frank,  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Upon  June  3,  1909,  Harry  Stover,  a  resident  of  the  state  of 
California,  died  intestate  leaving  certain  personal  property  in 
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Silver  Bow  County,  Montana.  A  part  of  his  property  was  an 
equitable  interest  in  forty-five  thousand  shares  of  the  capital 
stock  of  the  Butte  Jockey  Club  and  Fair  Association,  a  Mon- 
tana corporation.  The  Miners'  Savings  Bank  &  Trust  Com- 
pany of  Butte  was  duly  appointed  and  qualified  as  administrator 
of  the  estate  in  Montana.  An  inventory  aild  appraisement  of 
that  portion  of  the  estate  situated  in  Montana  was  made  and  re- 
turned into  court.  On  July  13,  1910,  the  administrator  filed 
its  petition  for  an  order  to  sell  the  interest  of  the  estate  in  the 
stock  mentioned  above.  After  due  notice  and  a  hearing,  an  order 
of  sale  was  made  and  due  notice  of  the  time  and  place  for  hold- 
ing the  sale  given,  and  on  August  2,  1910,  the  interest  of  the 
estate  in  said  capital  stock  was  sold  to  this  relator,  James  H. 
King,  for  $10,250.  Thereafter  a  return  of  the  sale  was  made  to 
the  court  and  an  order  issued  fixing  a  time  and  place  for  hearing 
the  return,  and  due  notice  thereof  given.  On  August  20,  1910, 
when  the  matter  came  on  for  hearing  before  the  court,  written 
objections  to  the  confirmation  of  the  sale  were  made  by  one  B.  O. 
Egan,  who  at  the  same  time  presented  a  bid,  by  C.  H.  Egan,  of 
$11,275  for  the  interest  of  the  estate  in  the  stock  in  question, 
and  which  bid  also  contained  an  offer  to  pay  the  expenses  in- 
cident to  a  resale  of  the  property,  if  a  resale  was  ordered.  The 
court  took  evidence  relative  to  the  value  of  the  interest  of 
the  estate  in  the  stock,  and  thereupon  refused  to  confirm  the  sale 
to  King,  and  ordered  a  resale  at  public  auction,  for  September 
24,  1910.  Notice  of  the  time  and  place  of  the  resale  was  given, 
and  thereupon  King  made  application  to  this  court  for  a  writ  of 
supervisory  control  to  compel  the  district  court  to  set  aside  the 
order  of  resale  and  confirm  the  sale  to  him,  if  it  appeared  that 
the  proceedings  leading  up  to  the  first  sale  were  in  all  things 
regular.  An  order  to  show  cause  was  issued,  and  upon  the  re- 
turn thereof  the  district  court  and  judge  interposed  a  motion 
to  quash  the  order  to  show  cause,  and  the  matter  was  submitted 
for  decision  upon  the  merits. 

There  is  but  one  question  presented  for  our  determination, 
viz.;  May  the  district  court,  sitting  in  probate,  refuse  to  confirm 
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a  sale  of  personal  property  upon  the  sole  ground  that  a  bid  of 
ten  per  cent  in  excess  of  the  former  bid,  together  with  the  costs 
of  resale,  has  been  received  f  If  this  had  been  a  sale  of  real 
estate  such  a  question  could  not  arise.  The  statute  authorizes 
the  court  to  refuse  to  confirm  in  such  a  case,  (Sec.  7576,  Re- 
vised Codes.)  But  counsel  for  relator  contend  that  since  a  pro- 
vision similar  to  that  contained  in  section  7576,  above,  is  not 
found  in  the  Article  dealing  with  sales  in  general,  or  in  the 
Article  dealing  with  sales  of  personal  property,  the  court  has  not 
the  authority  sought  to  be  exercised  in  this  instance.  Section 
7548,  however,  in  dealing  with  sales  of  property  belonging  to 
estates,  does  provide :  "No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless  made  under  order  of  the  district  court 
or  a  judge  thereof,  except  as  otherwise  provided  in  this  chapter. 
All  sales  must  be  made  under  oath  reported  to  and  confirmed  by 
the  court  or  judge  before  title  to  the  property  sold  passes." 

Our  district  courts  have  exclusive  original  jurisdiction  in  pro- 
bate matters  (Constitution,  Art.  VIII,  sec.  11).  This  court  has 
held  that  in  the  exercise  of  that  jurisdiction  the  courts  are  lim- 
ited in  authority  to  that  expressly  conferred  by  statute  or  neces- 
sarily implied.  (Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81 
Pac.  334,  and  cases  cited.)  Authority  to  confirm  a  sale  of  per- 
sonal property  belonging  to  an  estate  is  expressly  granted  by 
section  7548  above.  What,  if  any,  authority  is  implied?  Since 
a  return  of  sale  must  be  made  to  the  court  before  confirmation, 
it  follows  that  the  authority  is  implied  for  a  hearing  upon  such 
return.  It  cannot  be  that  the  court  is  compelled  to  confirm 
a  sale  without  inquiry.  In  fact,  counsel  for  relator  do  not  insist 
upon  this.  If,  then,  the  court  has  authority  to  order  a  hearing 
upon  the  return,  it  necessarily  follows  that  if  the  result  of  such 
hearing  discloses  that  the  sale  ought  not  to  be  confirmed,  the 
court  has  authority,  necessarily  implied,  to  refuse  confirmation; 
otherwise  the  whole  proceeding  would  be  farcical. 

Let  us  suppose  that  King's  bid  for  this  property  had  been  but 
$250  and  a  sale  to  him  for  that  amount  had  been  ordered,  would 
it  then  have  been  incumbent  upon  the  district  court  or  judge  to 
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confirm  such  sale,  even  though  the  judge  knew  that  the  property 
was  reasonably  worth  $12,000?  The  case  supposed  is  extreme, 
but,  as  Judge  Cooley  once  said:  "To  suppose  an  extreme  case  is 
the  best  method  of  demonstrating  the  danger  of  false  doctrines." 
We  submit  that  the  bare  statement  of  the  supposititious  case 
above  is  sufficient  to  indicate  that  a  negative  answer  only  can  be 
given  to  the  question. 

A  reference  to  some  of  the  provisions  of  the  Codes  dealing 
with  probate  matters  will  serve  to  indicate  the  general  policy  of 
the  law.  The  court  may  require  an  executor  or  administrator 
to  furnish  additional  securities  on  his  official  bond  (sections 
7468,  7466) ;  it  may  suspend  the  powers  of  such  an  officer  (sec- 
tions 7465,  7488) ;  or  may  revoke  the  letters  of  such  an  officer 
(section  7500) ;  or  may  remove  such  officer  from  his  trust  (sec- 
tion 7719).  The  court  may  of  its  own  motion  require  frequent 
reports  from  an  executor  or  administrator  (section  7634),  and 
may,  without  notice  having  been  given,  order  the  sale  of  perish- 
able property  of  an  estate  (section  7551).  Pending  settlement 
of  an  estate,  the  court  may  order  that  money  belonging  to  it  be 
loaned  at  interest  (section  7652).  Now  what  is  the  purpose 
running  through  all  these  provisions?  Clearly  to  place  in  the 
hands  of  the  court  authority  sufficient  to  secure  a  just  adminis- 
tration of  the  estate,  to  the  end  that  creditors  may  be  protected 
and  the  heirs  receive  the  largest  amount  of  the  property  com- 
patible with  an  economic  but  complete  administration  of  the 
estate.  This  idea  is  conveyed  to  us  in  expressions  frequently  ap- 
pearing in  the  Codes  dealing  with  probate  matters;  such,  for 
instance,  as  the  following:  "If  it  appears  to  be  for  the  best 
interest  of  the  estate,' '  etc.;  or:  "If  it  appears  to  the  court  to 
be  for  the  advantage  of  the  estate,"  etc.,  certain  things  are  to 
be  done.  In  other  words,  the  probate  court  is  charged  with  the 
oversight  of  probate  matters,  and  its  duty  in  the  premises  is  to 
see  that  the  best  interests  of  the  estate  are  promoted  by  the  officer 
(executor  or  administrator)  who  is  charged  with  the  administra- 
tion of  the  estate.  When,  then,  a  return  of  sale  of  personal 
property  is  made,  it  is  the  duty  of  the  court  to  examine  into  the 
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matter,  not  only  to  ascertain  that  the  proceedings  have  been 
regular  or  that  fraud  has  not  been  committed,  but  equally  to 
ascertain  whether  the  interests  of  the  estate  will  be  best  sub- 
served by  confirming  or  refusing  to  confirm  such  sale. 

The  successful  bidder  at  an  administrator's  sale  does  not 
occupy  the  position  of  one  of  two  individuals  who  are  trading 
between  themselves  and  dealing  at  arm's-length.  Such  success- 
ful bidder  is  not  a  purchaser  as  that  term  is  generally  under- 
stood. He  knows  that  without  the  approval  of  the  court  his  bid 
amounts  to  nothing;  or,  to  state  the  same  principle  differently: 
While,  ordinarily,  there  are  but  two  parties  to  a  sale  of  personal 
property — the  seller  and  the  buyer — in  a  sale  of  personal  prop- 
erty belonging  to  an  estate  there  are  in  truth  three  parties  to 
the  transaction,  viz.:  (1)  the  seller,  that  is  the  estate,  repre- 
sented by  the  administrator;  (2)  the  buyer;  and  (3)  the  district 
court.  The  buyer  and  seller  may  make  any  sort  of  an  agreement, 
but  without  the  approval  of  the  court  they  have  their  trouble 
only  for  their  reward ;  for  their  transaction  is  not  a  completed 
sale  until  confirmed  by  the  court.  The  authority  of  the  court  to 
refuse  confirmation  of  a  sale  of  personal  property  when  a  much 
better  bid  is  received,  though  not  granted  by  express  statutory 
enactment,  is  implied  and  is  necessary  in  order  that  the  purpose 
of  the  law  be  carried  into  effect.  In  this  we  do  not  disregard 
the  right  of  the  successful  bidder,  but  only  give  emphasis  to  the 
fact  that  the  interest  of  the  estate  is  paramount. 

The  statutes  of  Indiana  are  substantially  the  same  as  our  own. 
In  Williams  v.  Perrin,  73  Ind.  57,  the  court  was  considering  just 
such  a  case  as  the  one  before  us,  and  in  disposing  of  the  ques- 
tion it  said:  "In  reference  to  sales  of  real  estate  by  adminis- 
trators and  guardians,  it  is  expressly  enacted  that  the  sales 
shall  be  reported  to  the  court  for  confirmation,  and,  if  the  court 
be  satisfied  that  the  sale  had  been  unfair,  or  that  a  sum  exceed- 
ing the  sum  bid  or  agreed  on  at  least  ten  per  cent,  exclusive  of 
the  expense  of  the  sale,  can  be  obtained,  the  court  may  vacate 
the  sale.  While  there  is  no  such  express  provision  with  refer- 
ence to  sales  of  personalty,  made  under  the  order  of  the  court, 
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there  can  be  no  doubt  that,  under  its  general  jurisdiction  over 
the  settlement  of  estates  of  decedents,  the  court  has  the  power 
to,  and  in  the  exercise  of  a  sound  discretion  may,  refuse  to  con- 
firm a  private  sale  of  personalty,  if  it  appear  that  a  substantial 
advance  can  be  had  upon  the  price  reported.' '  "While  the  court 
in  Indiana  has  general  jurisdiction,  our  district  courts  sitting 
in  probate,  within  the  jurisdiction  conferred  upon  them,  have  all 
the  powers  of  the  Indiana  court;  in  other  words,  they  have  com- 
plete authority  to  do  whatever  the  statute  authorizes  them  to  do, 
and  it  is  immaterial  whether  the  authority  is  conferred  by  ex- 
press declaration  of  statute  or  is  implied. 

Our  conclusion  is  that  from  the  express  provisions  of  section 
7548  above,  there  is  implied  authority  for  the  district  court  or 
Judge  to  exercise  a  judicial  discretion  in  determining  whether  a 
particular  sale  of  personal  property  belonging  to  an  estate  shall 
or  shall  not  be  confirmed.  The  Egan  bid  exceeds  the  bid  made 
t>y  King  by  $1,025,  exclusive  of  cost  of  resale.  In  our  opinion 
it  cannot,  then,  be  said  from  the  record  that  the  district  court 
abused  its  discretion  in  this  particular  instance  in  refusing  to 
•confirm  the  sale  made  to  King. 

The  motion  to  quash  is  sustained  and  the  proceeding  is  dis- 
missed. 

Dismissed. 

Mr.  Justice  Smith  concurs. 

Mr.  Cheep  Justice  Brantly,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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ISMAN,  Respondent,  v.  ALTENBRAND,  Appellant. 

(No.  2,880.) 
(Submitted  September  29,  1910.     Decided  November  5,  1910.) 

[Ill  Pac.  849.] 

Depositions — Stipulations — Guaranty — Burden   of  Proof — Evi- 
dence— Costs — Appeal — Harmless  Error. 

Stipulations — Conformity  to  Stipulation. 

1.  The  parties  stipulated  that  the  depositions  of  plaintiff  and  another 
should  be  taken  before  a  certain  notary,  at  his  office,  between  the  hours 
of  10  o'clock  A.  M.  and  4  o'clock  P.  M.  on  January  30,  1909,  and,  if 
not  completed  on  that  day,  might  be  continued  from  day  to  day  there- 
after and  over  Sundays  at  the  same  place  until  completed.  The  cap- 
tion of  the  deposition  taken  recited  that,  pursuant  to  the  stipulation, 
such  witnesses  appeared  on  January  30,  1909,  and  thereafter  at  the 
hearings  adjourned  from  day  to  day  at  his  office,  etc.,  and  the  notary's 
certificate  certified  that  the  witnesses  were  duly  sworn  and  the  deposi- 
tions were  taken  at  the  time  and  place  named  in  the  stipulation,  to-wit 
at  the  notary's  office,  and  on  January  30,  1909,  between  the  hours  of 
10  A.  M.  and  12  M.  on  that  day  and  thereafter  at  adjourned  hearings, 
to-wit,  on  March  2,  1909,  between  the  hours  of  2  P.  M.  and  3  P.  M., 
and  on  March  3;  1909,  between  the  hours  of  11  A.  M.  and  12  M.  Held, 
that  the  depositions  were  taken  in  substantial  compliance  with  the 
stipulation. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence. 

2.  In  an  action  by  the  lessor  on  a  guaranty  of  rent,  there  was  no 
reversible  error  in  permitting  the  lessor  to  testify  that  the  lessee  signed 
the  lease,  where  the  answer  admitted  that  he  rented  the  premises  and 
defendant,  in  letters  to  lessor's  agent,  after  the  lessee's  default,  did  not 
deny  that  the  lessee  was  plaintiff's  tenant  or  that  defendant  had  guar- 
anteed the  rent,  and  a  witness  testified  that  defendant  told  him  that 
the  signature  to  the  guaranty  was  the  defendant's,  and  that  defendant 
had  seen  the  lessee  sign  the  lease. 

Same — Harmless    Error — Exclusion   of   Evidence — Evidence    Favorable   to 
Complaining  Party. 

3.  In  an  action  on  defendant's  guaranty  of  rent,  any  error  in  not 
permitting  that  part  of  plaintiff's  deposition  to  be  read  which  Btated 
that  he  himself  was  a  lessee,  and  that  the  premises  were  unoccupied  after 
his  sublessee  had  abandoned  them,  despito  his  efforts  to  re-lease,  was 
not  prejudicial  to  defendant,  such  testimony  being  in  plaintiff's  xavor. 

Witnesses — Admission. 

4.  Anything  a  party  said  on  or  off  the  witness-stand  is  admissible 
in  evidence  against  him,  if  relevant  and  material. 

Evidence — Admission. 

5.  Evidence  of  defendant's  admissions,  at  the  first  trial  in  an  action 
on  his  guaranty  of  rent,  that  the  rent  was  unpaid,  had  the  same  effect 
as  such  an  admission  in  his  pleading. 

Guaranty — Actions — Burden  of  Proof. 

6.  The  complaint,  in  an  action  on  defendant's  guaranty  for  the  pay- 
ment of  rent,  begun  August  14,  1908,  alleged  that  the  rent  had  not 
been  paid  to  plaintiff,  and  the  answer,  filed  on  December  10th,  alleged 
that  defendant  had  not  sufficient  knowledge  or  information  upon  wlucn 
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to  base  a  belief,  and  plaintiff's  deposition,  taken  about  March  3,  1909, 
and  read  in  evidence  on  June  3d,  stated  that  all  of  the  rent  remained 
unpaid.  Held,  that  the  burden  was  on  defendant,  at  a  second  trial 
in  which  the  same  depositions  were  put  in  evidence,  to  show  that  the 
rent  had  been  paid  between  the  dates  of  the  taking  of  plaintiff's 
deposition  and  the  second  trial. 

Appeal  and  Error — Questions  Reviewable. 

7.  An  order  overruling  a  motion  to  tax  costs  was  reviewable  on  appeal 
from  the  judgment,  an  order  taxing  costs  not  being  appealable. 

Same — Bill  of  Exceptions — Necessity. 

8.  Error  in  overruling  a  motion  to  tax  costs  should  be  preserved  by  a 
bill  of  exceptions  containing  the  proceedings  on  the  motion,  but  may 
be  reviewed  where  such  proceedings  are  fully  set  out  in  a  statement  of 
the  case. 

Costs — Verified  Memorandum — Effect. 

9.  The  verified  memorandum  of  costs  and  disbursements  prepared  by 
the  successful  party  is  prima  facie  evidence  that  the  amounts  named 
therein  were  necessarily  expended,  placing  the  burden  of  overcoming 
such  showing  upon  the  other  party. 

Same — Costs  of  Witnesses — Immaterial  Witnesses. 

10.  In  absence  of  bad  faith  by  the  successful  party  in  introducing  a 
witness,  the  fact  that  such  witness1  testimony  was  mostly  incompetent 
will  not  prevent  the  taxation,  as  costs,  of  his  mileage  and  per  diem. 

Same — Taking  Depositions — Notary's  Fees. 

11.  In  taxing  costs,  the  amount  of  a  notary's  fee,  for  taking  deposi- 
tions in  another  state,  will  not  be  computed  according  to  the  statutes 
of  Montana,  but  a  sum  which  was  reasonable  under  the  circumstances 
at  the  place  the  depositions  were  taken  will  be  allowed. 

Same — Depositions. 

12.  The  cost  of  taking  a  party's  deposition  for  himself  is  not  taxable 
as  costs  against  the  other  party. 

Appeal  from  District  Court,  Gallatin  County;  W.  R.  C.  Stew- 
art, Judge. 

Action  by  Felix  Isman  against  Henry  Altenbrand,  Jr.  From 
a  judgment  for  plaintiff  and  an  order  denying  his  motion  for  a 
new  trial,  defendant  appeals.    Modified  and  affirmed. 

In  behalf  of  Appellant  there  was  a  brief  as  well  as  oral  argu- 
ment by  Mr.  Walter  Aitken. 

The  deposition  of  the  respondent  was  provided  for  by  a  con- 
tract between  the  parties  in  the  form  of  the  stipulation  attached 
thereto.  There  was  absolutely  no  other  authority  for  the  taking 
of  it,  and  the  question  of  its  admissibility  is  to  be  governed 
wholly  by  its  terms  and  not  by  the  statute  nor  by  the  rules  of 
court.  (People  v.  Orundell,  75  Cal.  301,  17  Pac.  214 ;  20  Ency. 
of  PL  &  Pr.  p.  607.)     The  depositions  were  not  taken  as  re- 
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quired  by  the  stipulation,  and  hence  were  inadmissible.  (13 
Cyc.  916,  917 ;  6  Ency.  of  PI.  &  Pr.,  p.  524 ;  Weeks  on  Law  of 
Depositions,  sec.  417;  Bowman  v.  Branson,  111  Mo.  343,  19  S. 
W.  634;  Leslie  v.  Coal  Co.,  110  Mo.  31,  19  S.  W.  308.) 

The  court  overruled  the  motion  of  appellant  to  require  the 
respondent  to  read  in  evidence  all  of  the  deposition  of  Isman, 
or  none  of  it,  and  to  strike  it  out.  This  was  error.  (See  Bank  of 
Orland  v.  Finnel,  133  Cal.  475,  65  Pac.  976.)  The  decision  in 
the  above  case  is  cited  and  approved  by  the  same  court  in  Hodg- 
kins  v.  Dunham,  103  Pac.  351.     (See,  also,  13  Cyc.  983.) 

Mr.  John  A.  Luce  filed  a  brief  in  behalf  of  Respondent  and 
argued  the  cause  orally. 

Defendant  waived  any  objections  to  the  manner  of  the  taking 
of  these  depositions  by  not  making  the  objection  in  writing 
before  the  first  trial.  He  certainly  waived  them  by  allowing  the 
depositions  to  be  read  in  evidence  and  using  them  himself.  (6 
Ency.  of  PL  &  Pr.  601,  and  .cases  cited.)  The  case  of  Murray 
v.  Larabie,  8  Mont.  208,  19  Pac.  574,  supports  the  contention 
of  respondent.  (See,  also,  Casley  v.  Mitchell,  121  Iowa,  96,  96 
N.  W.  725;  Bibb  v.  Allen,  149  U.  S.  481,  13  Sup.  Ct.  950,  37 
L.  Ed.  819;  Howard  v.  StillweU  etc.  Mfg.  Co.,  139  U.  S.  199, 
11  Sup.  Ct.  500,  35  L.  Ed.  147.) 

A  majority  of  the  courts  support  the  doctrine  that  where  a 
portion  of  a  deposition  is  read  in  evidence  by  one  party,  the 
most  that  the  other  party  may  ask  is  the  right  to  read  the  re- 
mainder. (Morrison  v.  Wisconsin  etc.  Life  Ins.  Co.,  59  "Wis 
163, 18  N.  W.  13 ;  Curtis  v.  Parker  6s  Co.,  136  Ala.  217,  33  South 
935 ;  Sibley  v.  American  Ex.  Nat.  Bank,  97  Ga.  126,  25  S.  E 
470 ;  Watson  v.  St.  Paul  City  By.,  76  Minn.  358,  79  N.  W.  308 
Hamilton  Shoe  Co.  v.  MiUiken,  62  Neb.  116,  86  N..  W.  913; 
Forbes  v.  Snyder,  94  111.  374 ;  Despatch  Line  v.  Olenny,  41  Ohio 
St.  166;  Calhoun  v.  Hayes,  8  Watts  &  S.  (Pa.)  127,  42  Am. 
Dec.  275,  278 ;  Smith  v.  Crocker,  3  App.  Div.  471,  38  N.  Y.  Supp. 
268;  Watson  v.  Winston  (Tex.  Civ.  App.),  43  S.  W.  852;  Town 
of  Ansonia  v.  Cooper,  66  Conn.  184,  33  Atl.  905;  Norris  v. 
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Brunswick,  73  Mo.  256;  Converse  v.  Meyer,  14  Neb.  190,  15  N. 
W.  340.) 

.    MR.  JUSTICE  SMITH  delivered   the   opinion  of  the  court. 

The  complaint  in  this  action  alleges  that  on  the  ninth  day  of 
November,  1904,  the  defendant  in  writing  and  for  a  valuable 
consideration  guaranteed  the  payment  of  the  rent  on  a  certain 
building  in  the  city  of  New  York  by  the  tenant,  to  the  landlord, 
this  plaintiff;  that  the  tenant  neglected  to  pay  the  rent  to  the 
amount  of  $425,  which  sum  the  defendant  has,  after  notice  of 
the  default  of  the  principal  debtor,  and  after  personal  demand 
on  him,  refused  to  pay.  The  answer  admits  the  making  of  the 
contract  of  guaranty  by  the  defendant,  but  denies  the  other 
allegations  of  the  complaint.  The  cause  was  tried  to  the  district 
court  of  Gallatin  county,  sitting  without  a  jury.  The  court 
found  for  the  plaintiff  and  entered  judgment  accordingly.  An 
appeal  has  been  taken  from  the  judgment,  and  also  from  an 
order  denying  a  new  trial.  The  record  shows  that  the  cause 
was  first  tried  to  a  jury  on  .June  3,  1909,  and  thereafter  pro- 
ceedings were  had  resulting  in  a  new  trial  being  ordered  by  the 
district  court.  Apparently  neither  of  the  parties  was  personally 
present  at  the  second  trial.  To  maintain  the  issues  on  the  part 
of  the  plaintiff,  Mr.  Luce,  his  counsel,  introduced  the  plaintiff's 
deposition,  and  himself  testified  orally.  No  evidence  was  offered 
in  defendant's  behalf.  Several  questions  are  raised  on  appeal, 
but  they  are  all  extremely  technical. 

3L  The  first  contention  of  counsel  is  that  the  deposition  of  the 
plaintiff  and  the  testimony  of  his  counsel,  Mr.  Luce,  were  im- 
properly received  in  evidence,  and  that  without  such  evidence 
the  judgment  is  unsupported.  The  objection  to  the  deposition 
is  that  it  was  not  taken  in  accordance  with  the  terms  of  a  stipula- 
tion authorizing  it.  The  stipulation  provides  that  the  deposi- 
tions of  two  witnesses,  Oscar  T.  Roberts  and  Felix  Isman,  the 
plaintiff,  shall  be  taken  before  Frank  Hoffman,  a  notary  public, 
at  his  office,  No.  49  Wall  street,  New  York  City,  on  the  thirtieth 
day  of  January,  1909,  between  the  hours  of  10  o'clock  A.  M.f 
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and  4  o  'clock  P.  M.  of  that  day,  and,  if  not  completed  on  that 
day,  "may  be  continued  from  day  to  day  thereafter  and  over 
Sundays,  at  the  same  place  until  completed."  The  caption  of 
the  deposition  recites:  "Be  it  remembered  that  pursuant  to  the 
stipulation  hereto  annexed,  and  on  the  thirtieth  day  of  January, 
1909,  and  thereafter  at  the  hearings  adjourned  from  day  to  day, 
at  my  office  in  New  York  City,  before  me,  Frank  Hoffman,  a 
notary  public  •  •  •  personally  appeared"  the  two  wit- 
nesses.   The  certificate  of  the  notary  reads  as  follows: 


State  of  New  York, 

'  ss. 


City  and  County  of  New  York,  j 

"I,  Prank  Hoffman,  a  notary  in  and  for  said  county  of  New 
York,  do  hereby  certify  that  the  witnesses,  Oscar  T.  Roberts  and 
Felix  Isman  in  the  foregoing  depositions  named,  were  by  me 
duly  sworn  to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth  in  said  cause ;  that  said  depositions  were  taken  at  the 
time  and  place  mentioned  in  the  annexed  stipulation,  to-wit,  at 
my  office  in  said  city  of  New  York,  county  of  New  York,  in  the 
state  of  New  York,  and  on  the  -30th  day  of  January,  1909, 
between  the  hours  of  ten  A.  M.  and  twelve  M.  of  that  day,  and 
thereafter  at  hearings  adjourned  from  day  to  day,  to-wit, 
on  the  2d  day  of  March,  1909,  between  the  hours  of  two  P.  M. 
and  three  P.  M.  and  on  the  3d  day  of  March,  1909,  between  the 
hours  of  eleven  A.  M.  and  twelve  M.  That  said  depositions 
were  reduced  to  writing  by  me,  and  when  completed  were 
respectively  by  me  carefully  read  to  each  of  said  witnesses,  and, 
being  by  him  corrected,  was  by  him  subscribed  in  my  presence. 

"In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  of  office,  this  10th  day  of  March,  1909. 

"[Notarial  Seal]  Frank  K.  Hoffman." 

We  think  the  depositions  were  taken  in  substantial  compliance 
with  the  stipulation. 

2.  The  following  question  was  propounded  to  the  plaintiff  on 
direct  examination  at  the  time  his  deposition  was  taken: 
41 Q.  Examine  an  indenture  handed  you,  dated  the  ninth  day 
of  November,  1904,  a  lease  between  Felix  Isman  and  George  V. 
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Mauley,  and  state  whose  signatures  are  attached  thereto.  A.  I 
executed  the  lease  and  my  agent  witnessed  the  signature  of  the 
lessee,  George  V.  Mauley,  both  of  which  signatures  appear  on 
the  lease."  At  the  trial  the  defendant  objected  to  all  of  this 
answer  after  the  word  " lessee, "  upon  the  ground  "that  the 
answer  shows  upon  its  face  that  the  witness  does  not  know 
whether  or  not  Mauley  signed  the  lease,  his  signature  having 
been  witnessed  by  the  agent  of  the  plaintiff  and  not  by  the 
plaintiff  himself."  We  are  unable  to  determine  whether  this 
objection  properly  interprets  the  answer  of  the  witness.  It  is 
not  clear  that  the  witness  was  not  present  when  Mauley  signed 
the  lease.  But  the  matter  is  immaterial.  The  answer  admits 
that  Mauley  hired  the  premises  from  the  plaintiff  for  a  term 
of  two  years  and  ten  months  from  the  first  day  of  December, 
1904.  Defendant,  in  his  correspondence  with  plaintiff's  agents 
after  Mauley's  default,  did  not  deny  that  Mauley  was  plaintiff's 
tenant,  or  that  he  (defendant)  had  guaranteed  the  payment  of 
the  rent.  Mr.  Luce  testified  without  contradiction  that  on  June 
3,  1909,  the  date  of  the  first  trial,  the  defendant  stated  to  him 
in  the  courtroom  at  Bozeman  that  "the  signature  to  the  guaranty 
was  his  signature;  that  he  was  familiar  with  the  signature  of 
George  V.  Mauley,  and  saw  him  sign  the  lease  and  was  present 
when  it  was  executed."  Mr.  Luce  also  testified  that  at  the  first 
trial  it  was  admitted  by  counsel  for  the  defendant  that  the  paper 
writing  offered  in  evidence  "was  the  lease  in  this  case."  We 
find  no  error  in  the  action  of  the  district  court  in  overruling 
the  objection.  The  same  may  be  said  of  defendant's  objection 
to  interrogatory  No.  4  propounded  to  the  plaintiff. 

3.  The  court  overruled  a  motion  of  the  defendant  to  require 
the  plaintiff  to  read  in  evidence  all  of  his  own  deposition  or 
none  of  it,  and  to  strike  so  much  of  it  as  had  already  been  read. 
The  ruling  is  assigned  as  error.  The  part  of  the  deposition 
which  was  read  included  all  of  the  direct  examination  except 
one  question  and  answer.  That  question  was:  "State  whether 
or  not  the  defendant  has  ever  paid1  said  sums  or  any  part 
thereof,  under  his  guaranty t    A.    He  has  not."    The  oross- 
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examination  was  not  read  to  the  court.  It  consists  of  testimony 
to  the  effect  that  he  himself  was  a  lessee  of  the  premises  in  ques- 
tion, under  a  long-time  lease ;  that  the  premises  were  unoccupied 
after  Mauley  abandoned  them,  up  to  the  time  of  the  expiration 
of  his  lease,  despite  the  efforts  of  the  plaintiff  to  re-lease  the 
same;  and  that  personal  demands  had  been  made  upon  Mauley 
for  the  rent  in  arrears  without  result.  As  the  testimony  omitted 
was  all  in  plaintiff's  favor,  we  fail  to  see  how  defendant  was 
prejudiced  by  the  fact  that  it  was  not  read,  whatever  may  be 
the  rule  as  to  reading  all  of  a  deposition. 

4.  It  is  claimed  that  the  testimony  of  Mr.  Luce  should  not 
have  been  received,  for  the  reason  that  its  offer  involved  an 
attempt  to  "introduce  evidence  adduced  and  recorded  on  the 
former  trial  of  the  case  and  inadmissible,  for  the  reason  that 
no  showing  had  been  made  justifying  its  introduction  on  the 
second  trial ;  there  being  no  sufficient  reason  adduced  to  show 
why  the  witness  Altenbrand  himself  could  not  be  present  to 
testify."  The  answer  to  this  contention  is  that  Mr.  Altenbrand 
was  a  party  to  the  action,  and  anything  he  had  previously  said, 
either  on  or  off  the  witness-stand,  which  was  relevant  and  mate- 
rial to  the  controversy,  was  admissible  in  evidence  against  him. 
(Johnson  v.  Butte  &  Superior  Copper  Co.,  41  Mont.  158,  108 
Pac.  1057;  30  Cyc.  1283.) 

5.  It  is  contended  that  the  plaintiff  failed  to  prove  that  the 
amount  claimed  was  unpaid  by  defendant  at  the  time  of  the 
second  trial.  Mr.  Luce,  however,  testified  that  on  the  day  of 
the  first  trial  the  defendant  admitted  to  him  "that  he  had  not 
paid  any  part  of  the  $400  claimed  to  be  due  from  this  lease."' 
While  the  witness  does  not  say  so,  we  learn  from  the  form  of 
an  objection  interposed  to  this  testimony  at  the  second  trial  that 
the  admissions  were  made  by  Mr.  Altenbrand  while  a  witness 
at  the  former  trial.  This  being  so,  there  is  no  merit  in  the 
contention  that  proof  of  nonpayment  by  him  was  not  made  at 
the  second  trial.  The  solemn  admission  of  the  defendant,  while 
a  witness  at  the  first  trial,  that  the  sum  was  unpaid,  was  of  the 
same  force  and  effect  as  an  admission  in  his  pleadings;  and  it 
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.  is  not  to  be  supposed  that  after  such  an  admission  the  duty 
would  devolve  upon  the  plaintiff  to  produce,  at  the  second  trial, 
witnesses  who  could  testify  to  the  fact  of  nonpayment  by  him. 

6.  But  it  is  contended  there  is  no  evidence  in  the  record  to 
show  that  Mauley  had  not  paid  the  rent  in  arrears  between  the 
date  of  plaintiff's  deposition  and  that  of  the  second  triaj.  The 
only  testimony  on  this  point  is  that  at  the  time  of  the  taking 
of  the  deposition,  January  or  March  of  the  same  year,  the 
amount  had  not  been  paid. 

In  Craig  v.  Phipps,  23  Miss.  240,  the  high  court  of  errors  and 
appeals  said:  "On  the  trial  the  court  refused  to  charge  the  jury 
upon  the  application  of  the  defendant,  'that,  unless  the  plaintiff 
proved  that  the  receipts  had  not  been  paid  to  him,  he  could 
not  recover.'  This  charge  should  have  been  given.  It  was 
incumbent  upon  him  to  make  out  his  case  by  showing  a  breach 
of  the  guaranty,  and  he  was  not  relieved  from  this  obligation  by 
reason  of  the  fact  that  the  issue  might  involve  the  necessity  of 
proving  a  negative." 

This  action  was  begun  on  August  14,  1908.  The  complaint 
states  that  on  that  date  "the  rent  has  not  been  paid  to  the  plain- 
tiff." On  December  10,  1908,  the  defendant  alleged  that  as  to 
this  averment  "he  is  without  sufficient  knowledge  or  information 
upon  whieh  to  base  a  belief  and  therefore  denies  the  same."  At 
the  time  his  deposition  was  taken,  the  plaintiff  testified:  "The 
whole  sum  of  $400  now  remains  unpaid  and  due  me."  On  June 
3,  1909,  this  deposition  was  read  in  evidence  at  the  first  trial 
without  objection.  The  question  presented  is  whether  it  was 
incumbent  upon  the  plaintiff  to  prove  at  the  second  trial  that 
the  amount  had  not  been  paid  by  Mauley  between  the  date  of 
the  deposition  and  the  date  of  that  trial.  The  question  to  be 
tried  was:  Did  the  plaintiff  have  a  cause  of  action  against  the 
defendant  at  the  time  of  filing  his  complaint?  If  he  did,  in  the 
absence  of  a  counterclaim,  he  ought  to  recover.  Paragraph  2 
of  section  6541,  Revised  Codes,  relating  to  the  "Answer,"  sub- 
division "Counterclaim  Defined,"  says:  "The  counterclaim 
•     *    *    must  be  one  of  the  following  causes  of  action  against 
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the  plaintiff  •  •  •  and  in  favor  of  the  defendant :  *  •  • 
(2)  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action."  Section 
6583,  Revised  Codes,  relating  to  supplemental  pleading,  reads 
as  follows:  "The  plaintiff  and  defendant,  respectively,  may  be 
allowed,  on  motion,  to  make  a  supplemental  complaint,  answer  or 
reply,  alleging  facts  material  to  the  cause  occurring  after  the 
former  complaint,  answer  or  reply.' ' 

In  this  case  the  plaintiff,  on  or  about  March  3,  1909,  made 
prima  facie  proof  that  he  had  a  cause  of  action  against  the 
defendant  when  he  filed  his  complaint.  No  supplemental  plead- 
ing was  filed.  We  are  not  prepared  to  say  that  such  pleading 
was  necessary.  Possibly  the  defendant  would  have  been  allowed 
to  prove,  under  the  denials  in  his  answer,  that  the  debt  had  been 
paid  after  issue  joined,  had  he  undertaken  to  do  so.  Even  in 
that  event  he  would  have  been  liable  for  costs.  We  have  no 
doubt,  however,  in  view  of  the  situation  presented,  that  the 
burden  was  upon  him  at  the  trial  to  overcome  the  prima  fade 
case  made  by  the  plaintiff  in  his  deposition.  This  he  did  not 
attempt  to  do.  Any  other  rule  would  not  only  necessitate  the 
personal  presence,  at  the  trial,  of  a  witness  who  was  prepared  to 
give  evidence  of  the  truth  of  the  negative  averment  of  nonpay- 
ment, but  would  also  make  it  incumbent  upon  the  plaintiff  to 
successively  amend  his  complaint  so  as  to  tender  an  issue  of 
nonpayment  on  the  very  day  of  the  trial.  This  he  was  under 
ho  obligation  to  do. 

7.  On  October  26,  1909,  plaintiff  filed  and  served  his  duly 
verified  memorandum  of  costs  and  disbursements  in  the  cause. 
Among  other  items  of  disbursements,  the  memorandum  con- 
tained the  following:  "Fees  of  commissioner  and  expense  of 
taking  depositions  of  witnesses  Felix  Isman  and  Oscar  T. 
Roberts,  January  30th  and  March  2  and  3,  1909,  $36.60."  On 
November  1,  1909,  defendant  filed  a  motion  to  have  the  costs 
taxed  by  the  court,  which  motion  was  as  follows : 

"To  the  above-named  plaintiff  and  to  John  A.  Luce,  Esq.,  his 
attorney: 
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"You,  and  each  of  7011,  will  please  take  notice  that  on  Satur- 
day, the  6th  day  of  November,  1909,  at  10  o'clock  A.  M.  of  said 
day,  or  as  soon  thereafter  as  counsel  ean  be  heard,  at  the  court- 
room of  said  court,  in  the  courthouse  of  Gallatin  county,  Mon- 
tana, in  the  city  of  Bozeman,  Montana,  the  defendant  will  move 
the  court  to  tax  the  costs  in  the  above-entitled  action,  and  to  dis- 
allow or  reduce  the  item  set  forth  in  plaintiff's  memorandum  of 
costs  and  disbursements  charging  $36.60  for  'Fees  of  commis- 
sioner and  expenses  of  taking  depositions  of  witnesses  Felix 
Isman  and  Oscar  T.  Roberts,  January  30th  and  March  2  and  3, 
1909, '  upon  the  following  grounds,  to  wit : 

"  (1)  That  the  deposition  of  Oscar  T.  Roberts  was  not  used 
upon  the  trial  of  said  cause  by  either  party,  and  that  said  deposi- 
tion is  wholly  hearsay,  as  appears  upon  the  face  thereof,  and 
inadmissible  in  evidence  and  hence  not  taxable  as  an  item  of 
costs. 

"  (2)  That  the  deposition  of  Felix  Isman  is  a  deposition  by  the 
plaintiff  in  said  action,  for  his  own  benefit,  and  the  expense  of 
the  taking  thereof  is  not  properly  chargeable  as  a  part  of  the 
costs  of  said  action. 

"  (3)  That  said  depositions,  and  both  of  them,  are  prolix,  and 
unnecessarily  padded,  in  that  they  were  taken  upon  written 
interrogatories  prepared  by  the  attorneys  for  the  parties,  under 
stipulation,  and  it  appears  upon  the  face  of  said  depositions  that 
said  written  interrogatories  have  been  unnecessarily  rewritten 
by  the  officer  taking  said  depositions,  and  charged  as  an  item  of 
expense,  all  of  which  is  contrary  to  the  practice  of  this  court  and 
opposed  to  equity  and  good  conscience. 

"  (4)  That  the  expense  of  taking  said  depositions  is  not  suffi- 
ciently itemized  in  the  said  memorandum  of  costs  and  disburse- 
ments, in  that  it  is  not  shown  in  what  the  alleged  expense,  if  any, 
consisted ;  that  there  is  no  memorandum  of  such  expenses,  if  any, 
accompanying  such  depositions  from  the  officer  taking  the  same, 
and  it  is  impossible  to  ascertain  from  the  memorandum  of  costs 
and  disbursements  on  file  herein,  or  from  the  depositions  them- 
selves, the  expense  alleged  to  have  been  incurred  in  the  taking 
thereof. 
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"(5)  That  the  charge  in  the  memorandum  of  costs  and  dis- 
bursements on  file  herein,  for  the  expense  of  taking  said  deposi- 
tions, is,  upon  the  face  thereof,  exorbitant  and  unconscionable 
and  illegal,  for  the  reason  that  such  expenses,  if  any,  are  charge- 
able in  accordance  with  the  law  of  the  forum  and  under  the  law 
of  the  state  of  Montana  governing  fees  of  notaries  public,  being 
section  3164  of  the  Revised  Codes  of  Montana,  not  more  than 
$6  is  an  ample  allowance  for  the  expenses  of  taking  said  deposi- 
tions, and  both  of  them ;  whereas,  plaintiff  seeks  to  charge  $36.60 
as  such  alleged  expenses. 

"Said  motion  will  be  based  upon  the  records  and  files  in  said 
action  and  upon  evidence  to  be  adduced  at  the  hearing.* ' 

The  motion  was  denied,  and  the  action  of  the  court  is  assigned 
as  error.    No  bill  of  exceptions  was  preserved  to  the  ruling. 

It  is  contended  by  the  respondent  that  the  motion  to  tax  the 
costs  was  a  special  order  made  after  final  judgment,  and  the 
inference  we  gain  from  his  brief  is  that  he  claims  it  is  therefore 
an  appealable  order.  However,  the  question  involved  is  properly 
reviewable  on  appeal  from  the  judgment.  (Montana  Ore  Pur. 
Co.  v.  Boston  &  Mont.  C.  &  8.  Min.  Co.,  27  Mont.  288,  70  Pac. 
1114.)  An  order  taxing  costs  is  not  appealable.  (State  ex  rel. 
Boston  &  Mont.  C.  &  8.  Min.  Co.  v.  District  Court,  32  Mont.  20, 
79  Pac.  410.)  Again,  it  is  said  that  the  matter  cannot  be  re- 
viewed here  on  account  of  the  fact  that  no  bill  of  exceptions  was 
prepared  embodying  the  proceedings  on  the  motion  to  tax. 
Proper  practice  dictates  that  such  a  bill  of  exceptions  should 
have  been  preserved.  There  is,  however,  in  the  record  a  so-called 
statement  of  the  case,  embodying  the  entire  proceedings  from  the 
taking  of  the  depositions  to  the  time  of  settlement  of  the  state- 
ment, including  the  proceedings  to  tax  the  costs.  While  this 
method  of  procedure  involves  some  confusion,  we  think  it  suffi- 
ciently accurate  to  satisfy  the  general  rules  of  practice  and  shall 
therefore  consider  the  error  assigned. 

Section  7169,  Revised  Codes,  provides  that  a  party  to  whom 
costs  are  awarded  in  an  action  is  entitled  to  include  in  his  bill 
of  costs,  as  a  part  of  his  necessary  disbursements,  the  expenses 
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of  taking  depositions.  No  memorandum  of  fees  or  costs  claimed 
by  the  notary  is  attached  to  the  depositions.  Apparently  no  at- 
tempt was  made  at  the  hearing  of  defendant's  motion  to  tax  the 
costs,  to  show  that  the  disbursement  was  not  a  reasonable  and 
necessary  one.  The  verified  memorandum  was  prima  facie  evi- 
dence that  the  amount  mentioned  was  necessarily  expended  and 
the  burden  of  overcoming  the  prima  facie  showing  thus  made 
was  upon  the  defendant.  {King  v.  Allen,  29  Mont.  5,  73  Pac. 
1107 ;  Brande  v.  Babcock  Hardware  Co.,  35  Mont.  256, 119  Am.  St. 
Sep.  858,  88  Pac.  949.)  There  is  nothing  on  the  face  of  these 
depositions  to  show  that  they  were  unnecessarily  taken,  or  prolix, 
or  that  good  faith  was  not  exercised  by  the  plaintiff  in  seeking  to 
procure  the  testimony.  It  is  true  that  the  testimony  of  the  wit- 
ness Roberts  was  mostly  hearsay;  but  it  often  happens  that  in 
the  conduct  of  trials  witnesses  fail  to  give  competent  or  material 
evidence  and  are  excused  without  having  been  of  any  material 
assistance  to  the  party  calling  them.  In  the  absence  of  bad 
faith,  however,  it  has  never  been  the  practice  to  refuse  to  tax 
the  mileage  and  per  diem  of  such  witnesses  against  the  defeated 
party.  Bad  faith  in  such  a  case  must  be  clearly  shown  to  the 
satisfaction  of  the  court.  (Ovlf,  C.  &  Santa  Fe  Ry.  Co.  v. 
Evansich,  61  Tex.  3;  Furman  dk  Smith  v.  Peay,  2  Bail.  (S.  C.) 
612.)  The  suggestion  that  the  fees  of  the  notary  should  be  com- 
puted in  accordance  with  the  statutes  of  this  state  is  without 
merit.  It  was  his  privilege  to  charge  the  plaintiff  such  sum  as 
his  services  were  reasonably  worth  under  the  conditions  existing 
at  the  time  and  place  of  rendering  them,  and  the  sum  so  ex- 
pended, if  reasonable  and  necessary,  was  properly  taxed  as  a 
part  of  the  costs. 

The  cost  of  taking  a  party's  deposition  in  his  own  behalf  is, 
however,  not  properly  taxable  against  his  adversary.  In  Oeorge 
v.  Starrett,  40  N.  H.  135,  it  was  held  that  where  a  party  testifies 
in  his  own  behalf,  in  court  or  by  deposition,  he  shall  not  be  en- 
titled to  fees  as  a  witness.  In  the  case  of  Edwards  v.  Adams,  2 
Pa.  Co.  Ct.  Rep.  563,  it  was  apparently  held  that  the  costs  of  a 
commission  to  take  in  his  own  behalf  the  testimony  of  an  absent 
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party  were  not  proper  items  of  charge  in  a  bill  of  costs.    (See, 

also,  Delcomyn  v.  Chamberlain,  39  N.  Y.  Super.  Ct.  359.)     We 

think  these  decisions  are  correct  in  principle. 

In  order  to  finally  dispose  of  the  case  without  further  expense 

or  delay,  we  feel  justified  in  assuming,  from  an  inspection  of  the 

two  depositions,  that  the  services  of  the  notary  public  were  about 

» 

equally  divided  between  them. 

The  order  denying  a  new  trial  is  affirmed.  The  judgment  is 
modified  by  striking  therefrom  the  sum  of  $18.30,  taxed  as  a  dis- 
bursement for  taking  the  deposition  of  the  plaintiff,  and,  &&  so 
modified,  it  is  affirmed. 

Modified  and  affirmed. 

Mr.  Justice  Hollowat  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


STEWART,  Respondent,  v.  PITTSBURG  AND  MONTANA 

COPPER  CO.  et  al.,  Appellants. 

(No.  2,883.) 
(Submitted  September  29,  1910.    Decided  November  5,  1910.)' 

[Ill  Pac.  723.] 

Personal  Injuries — Master  and  Servant — Assumption  of  Bisk — 
Appreciation  of  Danger  —  Negligence  —  Instructions  —  Con- 
tributory Negligence — Special  Defense — Pleading — Excessive 
Verdict. 

Personal  Injuries — Master  and  Servant — Assumption  of  Bask — Appreciation 
of  Danger — Evidence. 

1.  In  a  personal  injury  action  by  a  smelter  employee  against  his  em- 
ployer, it  was  not  reversible  error  to  permit  plaintiff  to  testify  that  ha 
did  not  appreciate  the  danger  into  which  obedience  to  an  order  of  a 
shift-boss  would  place  him. 

Same — "Appreciation  of  Danger" — Definition. 

2.  By  the  term  "appreciation  of  danger,"  as  applied  to  the  law  of 
master  and  servant  in  personal  injury  actions,  is  meant  the  state  of 
mind  of  the  servant  when  he  acted,  i.  e.t  that  he  formed  a  judgment 
as  to  the  future  and  that  his  judgment  was  right. 
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Same— Assumption  of  Bisk — Evidence. 

3.  In  order  to  successfully  charge  plaintiff  with  assumption  of  risk, 
defendant  employer  must  show  not  only  that  the  former  knew  of  the 
danger  incident  to  his  employment,  but  also  that  he  appreciated,  or  as 
a  reasonably  prudent  person  should  have  appreciated,  it. 

Same — Evidence — Admissibility. 

4.  Testimony  of  plaintiff  tending  to  describe  his  surroundings  at  the 
time  of  the  accident  was  property  admitted,  though,  in  doing  so,  he 
detailed  the  difficulties  he  encountered  in  extricating  himself  from  his 
perilous  situation  after  his  injury,  on  account  of  not  finding  a  board 
on  the  trestle  on  which  he  was  engaged  at  the  time,  which  had  been 
at  that  place  theretofore. 

Same — Evidence — Admissibility — Harmless  Error. 

5.  The  admission  in  evidence  of  a  conversation  between  plaintiff  and 
defendant's  superintendent,  had  long  after  the  accident,  while  the 
former  was  in  the  employ  of  defendant,  in  the  course  of  which  the 
plaintiff  asked  the  superintendent  if  "he  could  do  anything  for  me — 
for  my  foot"  (which  was  burned),  to  which  the  latter  replied  in  the 
negative,  was  nonprejudicial  error.  It  was  immaterial  and  of  no  eon- 
sequence  to  either  party. 

8ame — Negligence— Instructions. 

6.  An  offered  instruction  in  a  personal  injury  action  which  ignored 
the  question  of  plaintiff's  negligence  having  been  a  proximate  or  con- 
tributing cause  of  his  injury,  but  made  his  bare  negligence  determina- 
tive of  his  right  to  recover,  was  properly  refused. 

Same — Contributory  Negligence — Special  Defense — Pleadings. 

7.  The  defense  of  contributory  negligence  is  a  special  one,  and  must 
be  pleaded  and  proved  by  the  defendant. 

Same — Excessive  Verdict. 

8.  A  verdict  for  $5,000  in  favor  of  plaintiff,  a  smelter  employee,  whose 
foot  was  burned,  which  injury,  however,  as  testified  by  his  physician, 
was  permanently  healed  in  about  eight  weeks  after  the  accident,  held 
excessive  and  reduced  to  $3,000. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Thomas  M.  Stewart  against  the  Pittsburg  and  Mon- 
tana Cropper  Company  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal  from  it  and  an  order  refusing  a  new  trial. 
Affirmed  on  condition. 

Messrs.  Kremer,  Sanders  &  Kremer  submitted  a  brief  in  be- 
half of  Appellants.    Mr.  A.  Kremer  argued  the  cause  orally. 

Error  was  committed  in  permitting  plaintiff  to  answer  the 
question  whether  he  realized  the  danger  of  the  place  into  which 
he  was  ordered  by  the  shift  boss.  The  question  is  whether 
a  man  of  his  experience,  under  similar  circumstances,  and 
with  due  regard  for  his  own  safety,  should  have  realized  the 
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danger,  and  this  was  what  the  jury,  among  other  vital  ques- 
tions, was  impaneled  to  determine,  not  from  any  conclusions 
of  the  plaintiff  himself,  but  from  the  facts  as  detailed  by 
the  witnesses.  That  such  character  of  questions  cannot  be 
asked,  see:  City  of  Springfield  v.  Coe,  166  111.  22,  46  N.  E. 
709  ;Ebert  v.  Gulf  etc.  By.  Co.  (Tex.  Civ.  App.),  49  S.  W. 
1105;  Detroit  S.  B.  Co.  v.  Lambert,  150  Fed.  555,  80  C.  C.  A* 
357;  Phifer  v.  C.  C.  B.  Co.,  122  N.  C.  940,  29  S.  B.  578; 
Savannah  etc.  v.  Evans,  121  Ga.  391,  49  S.  E.  308 ;  City  v.  Iney, 
151  Ala.  392,  44  South.  48 ;  Miles  v.  Stanke,  114  Wis.  94,  89  N. 
W.  833 ;  Huachuca  Water  Co.  v.  Swain,  4  Ariz.  113,  77  Pac.  619 ; 
Insley  v.  Shire,  54  Kan.  793,  45  Am.  St.  Rep.  308,  39  Pac.  713 ; 
Langhammer  v.  City  of  Manchester,  99  Iowa,  295,  68  N.  W.  688 ; 
Texas  S.  B.  Co.  v.  Long,  35  Tex.  Civ.  App.  339,  80  S.  W.  114. 
The  identical  question  has  been  held  error  under  pleadings  simi- 
lar to  those  in  the  case  at  bar,  in  the  case  of  Sterling  Bridge  Co. 
v.  Pearl,  80  HI.  251. 

Plaintiff  was  allowed  to  prove  knowledge  as  to  the  manner  of 
the  happening  of  the  accident  as  against  the  appellant  company, 
through  the  statements  of  its  superintendent  Rohan,  made  four 
or  five  months  after  the  accident.  These  statements,  made  by 
defendant  company's  agent,  as  to  past  events,  were  inadmissible 
as  hearsay.  (See  Kamp  v.  Coxe  Bros.  A  Co.,  122  Wis.  206,  99 
N.  W.  366 ;  Baier  v.  Selke,  211  111.  512,  103  Am.  St.  Rep.  208, 
71  N.  E.  1074;  Alquist  v.  Eagle  Iron  Co.,  120  Iowa,  67,  101  N. 
W.  520;  Walker  v.  O'ConneU,  59  Kan.  306,  52  Pac.  894;  McFar- 
land's  Admr.  v.  Harbison  &  Walker  Co.  (Ky.),  82  S.  W.  430; 
Bice  v.  City  of  St.  Louis,  165  Mo.  636,  65  S.  W.  1002 ;  Miller  <ft 
Co.  v.  McKenzie,  126  Ga.  746,  55  S.  E.  952 ;  Sims  v.  Forbes,  86 
Miss.  412,  38  South.  546.)  "  Admissions  and  declarations  of  an 
agent  after  the  fact,  not  part  of  the  res  gestae,  are  not  admis- 
sible.' 9  (Whalen  v.  Standard  Gas  Light  Co.,  10  N.  T.  Supp. 
105 ;  White  v.  Lewiston  &  Y.  P.  By.  Co.,  94  App.  Div.  4,  87  N.  Y. 
Supp.  901;  Burke  v.  Borden  Con.  Milk  Co.,  98  App.  Div.  219, 
90  N.  Y.  Supp.  527 ;  Luman  v.  Golden  Ancient  Channel  Min.  Co., 
140  Cal.  700,  74  Pac.  308.) 


42  Mont.]     Stewart  v.  Pittsburg  etc.  Copper  Go.  et  al.      203 

The  damages  awarded  are  excessive.  The  evidence  clearly 
shows  that  the  injuries  complained  of  are  not  of  a  permanent 
nature.  (See  The  Iroquois,  113  Fed.  964;  Davenport  v.  City  of 
Hannibal,  108  Mo.  471,  18  S.  W.  1122;  Galveston  etc.  v.  Pitts 
(Tex.  Civ.  App.),  42  S.  W.  255;  Ocean  8.  8.  Co.  v.  Matthews, 
86  Ga.  418,  12  S.  E.  632;  Chicago  City  By.  Co.  v.  Mum  ford,  97 
111.  560;  Garlicky.  City  of  PeUa,  53  Iowa,  646,  6  N.  W.  3;  C.  N. 
O.  &  T.  P.  B.  Co.  v.  Pemberton,  9  Ky.  Law  Rep.  859;  Haniford 
v.  City  of  Kansas  City,  103  Mo.  172,  15  S.  W.  753;  City  of  Fort 
Worth  v.  Johnson,  84  Tex.  137,  19  S.  W.  361.) 

No  appearance  on  the  part  of  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  May,  1908,  the  defendant  Pittsburg  &  Montana  Copper 
Company  was  operating  the  Pittsmont  smelter,  at  Butte.  De- 
fendant Zachman  was  employed  by  the  company  as  a  shift-boss, 
and  the  plaintiff  was  employed  as  a  common  laborer.  In  the 
operation  of  the  smelter  it  was  necessary  to  remove  the  slag  or 
refuse  from  the  furnaces  and  deposit  it  on  a  dump  near  the 
smelter.  The  slag  was  taken  out  in  large  pots,  placed  on  a  truck, 
and  the  truck  ordinarily  propelled  by  electricity  by  means  of  an 
overhead  trolley.  When  the  truck  carrying  one  of  these  pots 
of  slag  reached  the  place  where  the  slag  was  to  be  deposited,  the 
pot  was  tilted  by  means  of  a  crane  and  the  molten  mass  per- 
mitted to  flow  out;  but,  on  account  of  the  fact  that  these  pots 
frequently  stood  for  some  time  after  being  removed  from  the 
furnace  and  before  being  emptied,  the  slag  would  cool,  and  a 
crust  would  form  over  the  top  of  the  pot  and  on  its  edges,  so 
that  before  the  pot  could  be  emptied,  it  was  necessary  to  take 
a  sledge  and  break  holes  in  the  top  crust  to  empty  the  molten 
mass  and  then  take  pinch  bars  and  pry  out  the  remaining  por- 
tions of  the  crust.  On  May  30,  1908,  the  electric  power  for 
operating  the  truck  was  discontinued  on  account  of  a  storm,  and, 
when  plaintiff  went  to  work  at  11  P.  M.  of  that  day,  the  truck 
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had  to  be  run  out  by  hand,  and  plaintiff  was  engaged  in  helping 
to  move  it.  At  about  1 :30  A.  M.  of  May  31st  a  pot  was  removed 
from  the  furnace,  hauled  by  the  men  some  distance  from  the 
smelter,  as  far  as  the  men  engaged  in  moving  it  were  able  to  haul 
it,  and  when  that  point  was  reached  the  shift-boss  ordered  the 
pot  to  be  emptied.  The  place  where  the  truck  was  stopped  was 
just  at  the  farther  end  of  a  short  trestle.  The.  men  engaged  in 
emptying  the  pot  endeavored  to  break  the  crust  which  had 
formed  over  the  top  of  the  slag,  but  were  unable  to  do  so,  and 
the  pot  was  then  craned  over  to  a  horizontal  position  on  the 
truck,  and  one  of  the  men,  "Walter  Smith,  undertook  to  pry  out 
the  entire  contents  of  the  pot  with  a  pinch  bar.  At  this  stage 
of  the  proceedings,  the  plaintiff  tells  the  story  of  his  injury  and 
its  cause  as  follows:  "Mr.  Zachman  says  to  me,  'Tom,  get  a  bar 
and  get  in  on  the  other  side  and  see  if  you  can't  help  your 
partner.'  I  took  a  bar  and  got  over  there  and  started  to  pick, 
and  Mr.  Zachman  says  for  me  to  come  out,  he  was  going  to  come 
in  and  relieve  me  for  a  minute ;  and  just  then  the  slag  shell  on 
top  busted  on  that  side  and  shot  out  on  that  side,  and  I  got  it 
when  it  shot.  I  turned  to  jump  and  started  to  jump,  and  I 
happened  to  see  that  trestle;  it  was  open."  Over  objection  of 
counsel  for  defendants,  plaintiff  was  asked  if  he  realized  the 
danger  into  which  he  was  going  when  he  obeyed  the  order  of 
Zachman,  and  he  replied  that  he  did  not.  He  was  asked  to  de- 
scribe the  place  where  he  was  injured  and  its  surroundings, 
which  he  did.  A  motion  was  then  made  by  counsel  for  defend- 
ants to  strike  out  a  portion  of  this  answer,  but  the  motion  was 
denied.  When  the  crust  broke  and  the  molten  slag  poured  out, 
a  portion  of  it  ran  over  plaintiff's  right  foot  and  ankle,  severely 
burning  them.  He  was  confined  in  the  hospital  for  about  six 
weeks,  and  received  treatment  for  two  weeks  after  he  was  dis- 
charged from  the  hospital.  He  was  unable  to  work  for  about 
two  months  after  receiving  the  injury,  but  at  the  expiration  of 
that  period  he  returned  to  work  for  the  defendant  company  at 
a  different  character  of  work  and  at  a  wage  fifty  cents  per  day 
less  than  he  was  receiving  at  the  time  of  his  injury.    He  worked 
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at  this  new  employment  for  a  month  and  a  half,  and  then  laid  off 
to  attend  a  family  reunion.  He  returned  to  his  work,  but  soon 
after  he  was  taken  sick  and  was  idle  for  a  considerable  time. 
When  he  again  returned  for  work,  he  was  told  that  there  was  not 
anything  for  him  to  do.  However,  he  testified  that  he  did  work 
for  the  defendant  company  after  that.  He  says:  "I  cannot  re- 
member whether  I  was  working  there  at  the  time  I  brought  this 
suit,  but  I  think  I  was  not.  •  •  •  Mr.  Rohan  might  have 
told  me  nothing  was  doing  the  day  after  I  brought  this  suit,  and 
after  he  gave  me  the  watching.  I  went  up  to  the  smelter  to  see 
him  and  have  a  talk  with  him. ' '  This  conversation  with  Rohan, 
the  superintendent  of  the  smelter,  which  occurred  several  months 
after  the  accident,  was  admitted  over  objection  of  counsel  for  de- 
fendants, and,  omitting  the  profanity,  is  stated  by  the  plaintiff 
as  follows:  "Well,  I  walked  up  to  Mr.  Rohan  and  asked  him  if 
he  could  do  anything  for  me,  for  my  foot,  and  he  said:  'Well, 
•  •  •  Stewart,  no.  I  knew  •  •  •  well  you  were  going 
to  get  burned.'  "  Again  the  witness  testified:  "I  think  I  was 
working  there  at  the  time  I  had  this  conversation  with  Mr. 
Rohan."  In  his  complaint  the  plaintiff  claims  that  he  was  per- 
manently disabled  and  incapacitated  for  work.  On  the  trial  he 
testified  as  to  the  extent  of  his  injury,  and  exhibited  his  scarred 
foot  to  the  jury.  He  testified  that  the  burn  caused  him  great 
pain,  that  even  at  the  time  of  the  trial  he  was  forced  to  limp, 
and  that  if  he  stood  for  any  considerable  time  his  right  foot 
pained  him. 

Upon  the  trial  the  defendants  requested  the  court  to  give  in- 
struction 13a,  but  the  request  was  refused.  The  offered  instruc- 
tion follows:  "You  are  instructed  that  it  was  the  duty  of  the 
plaintiff  to  exercise  reasonable  care  to  avoid  injuries  to  himself, 
that  he  was  under  as  great  an  obligation  to  provide  for  his  own 
saf ety  from  such  dangers  as  were  known  to  him  or  were  capable 
of  being  known  to  him  by  the  exercise  of  ordinary  care  on  his 
part  as  the  defendants  were  to  provide  for  him.  The  plaintiff 
must  have  taken  ordinary  care  to  learn  the  dangers  which  were 
liable  to  beset  him  in  his  services  at  the  time  of  the  injuries  com- 
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plained  of;  he  could  not  go  blindly  about  his  work  where  there 
was  danger.  It  was  his  duty  to  inform  himself  by  exercising'  his 
faculties  and  making  such  examination  of  the  surroundings  as 
reasonably  careful  and  prudent  men  under  like  circumstances 
would  make;  and,  if  from  the  evidence  in  this  case  you  believe 
that  plaintiff  did  not  exercise  such  care  for  his  own  safety  as  an 
ordinarily  prudent  man  under  like  circumstances  would  have 
exercised,  then  you  are  instructed  that  he  cannot  recover.* 9 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $5,000, 
and  judgment  was  rendered  and  entered  in  accordance  there- 
with. From  the  judgment  and  an  order  denying  them  a  new 
trial,  the  defendants  have  appealed.  There  are  numerous  assign- 
ments of  error,  but  the  facts  set  forth  above  present  the  five 
principal  questions  for  determination. 

1.  Did  the  court  commit  reversible  error  in  permitting  the 
plaintiff  to  state  that  he  did  not  appreciate  the  danger  into 
which  he  was  ordered  by  Zachman,  the  shift-boss  ?  Contention 
is  made  that  the  witness  was  thus  called  upon  to  determine  for 
himself  the  very  question  which  it  was  the  duty  of  the  jury  to 
decide ;  but  with  this  we  cannot  agree.  The  question  for  deter- 
mination at  the  trial  was  not  whether  plaintiff  appreciated  the 
danger,  but  whether,  as  a  reasonably  prudent  person,  under  the 
circumstances,  he  ought  to  have  appreciated  it.  The  standard 
in  all  such  cases  is  that  of  a  reasonably  prudent  person  similarly 
situated.  The  plaintiff  might  say  that  he  did  not  appreciate 
the  danger,  and  yet  his  answer  would  not  avail  him  if  the  jury 
concluded  from  all  the  facts  and  circumstances  that,  as  a  reason- 
ably prudent  person,  he  ought  to  have  appreciated  it;  and  the 
fact  that  plaintiff  prevailed  indicates  that  his  lack  of  apprecia- 
tion of  the  danger  was  deemed  by  the  jury  no  greater  than  that 
of  the  average  prudent  person  similarly  situated.  All  the  facts 
and  circumstances  were  before  the  jury:  A  description  of  the 
place,  the  character  of  the  work,  the  abnormal  condition  prevail- 
ing with  respect  to  this  particular  slag  pot,  and  the  experience  or 
inexperience  of  the  plaintiff. 
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We  think  the  evidence  was  properly  admitted.  The  manifest 
purpose  of  the  question  was  to  negative  the  idea  that  the  plain- 
tiff assumed  the  risk  when  he  went  into  the  place  and  attempted 
to  pry  out  the  contents  of  the  slag  pot.  We  have  repeatedly 
said  that  it  is  not  sufficient  that  plaintiff  knows  of  the  risk ;  he 
must  appreciate  the  danger  as  well.  (O'Brien  v.  Corra  Rock- 
Island  Min.  Co.,  40  Mont.  212,  105  Pac.  724 ;  Hollingsworth  v. 
Davis-Daly  Estates  Copper  Co.,  38  Mont.  143,  99  Pac.  142; 
Stephens  v.  EUiott,  36  Mont.  92,  92  Pac.  45.) 

What,  then,  is  meant  by  saying  that  plaintiff  appreciates  the 
danger?  In  McKee  v.  Tourtellotte,  167  Mass.  69,  44  N.  E.  1071, 
48  L.  R.  A.  542,  the  court  said:  "When  we  say  that  a  man  ap- 
preciates a  danger,  we  mean  that  he  forms  a  judgment  as  to  the 
future,  and  that  his  judgment  is  right."  If  this  be  correct,  and 
we  think  it  is,  how,  then,  may  the  jury  know  whether  the  plain- 
tiff appreciated  the  danger  or  formed  a  judgment  with  respect 
to  it,  except  by  the  answer  he  gives  to  the  direct  question  asked 
him!  As  said  before,  his  answer  is  not  contrblling  upon  the 
jury.  It  indicates  his  state  of  mind  at  the  time  he  acted;  but 
it  is  still  for  the  jury  to  say  whether,  as  a  reasonably  prudent 
person,  he  ought  to  have  reached  a  conclusion  that  the  place  into 
which  he  was  ordered  was  dangerous,  when  considered  in  the 
light  of  the  surrounding  circumstances. 

2.  During  the  course  of  plaintiff's  examination,  he  was  asked: 
"Describe  the  place  minutely,  the  place  where  you  were  able  to 
jump,  and  also  the  surroundings  there  where  the  shift-boss,  Mr. 
Zachman,  told  you  to  go  in  there  and  see  if  you  couldn't  help 
your  partner  to  pinch  it  out."  There  was  not  any  objection 
made  to  the  question;  but,  after  the  witness  had  completed  his 
answer,  counsel  for  defendants  moved  to  strike  out  a  part  of  it 
as  incompetent  under  the  issues  made  by  the  pleadings.  While 
it  is  a  general  rule  that  a  party  cannot  sit  by  and  wait  until  a 
witness  has  answered,  and  then  take  advantage  of  the  answer  if 
it  be  favorable  to  his  interest,  or  move  to  strike  it  out  if  unfavor- 
able, we  may  waive  that  objection  to  the  motion  in  this  instance, 
upon  the  assumption  that  counsel  for  defendants  could  not  antici- 
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pate  the  answer  that  was  actually  made.  The  witness  described 
the  place  where  he  was  injured,  and  its  surroundings,  and  in  do- 
ing so  stated  that  there  was  an  opening  in  the  trestle  over  which 
a  board  had  been  kept,  but  that  when  he  undertook  to  get  out 
he  discovered  that  the  board  was  not  there,  and  he  was  com- 
pelled to  escape  by  moving  out  back  of  the  truck.  But,  as  we 
understand  the  evidence  in  this  record,  this  all  related  to  a  time 
subsequent  to  his  injury,  and  was  not,  and  could  not  have  been, 
a  cause  of  it.  The  testimony  was  merely  descriptive  of  his  sur- 
roundings, and  properly  admitted.  It  did  not  tend  to  introduce 
a  new  element  of  negligence. 

3.  In  admitting  the  conversation  between  plaintiff  and  Rohan, 
the  superintendent  of  the  smelter,  we  are  of  opinion  that  there 
was  not  any  prejudicial  error  committed.  The  respondent,  who 
was  plaintiff  below,  has  not  made  any  appearance  in  this  court 
or  furnished  any  brief.  We  are  therefore  unable  to  know  what 
his  purpose  was  in  introducing  this  conversation  in  evidence.  It 
occurred  many  months  after  the  injury  and  at  a  time  when,  ac- 
cording to  plaintiff's  own  testimony,  he  was  in  the  employ  of  the 
defendant  company.  In  view  of  these  facts,  we  are  absolutely 
unable  to  know  what  plaintiff  meant  by  asking  Rohan  if  he  could 
do  anything  for  plaintiff — for  his  foot.  Assuming  that  the  plain- 
tiff was  seeking  compensation  for  his  injury,  the  refusal  of 
Rohan  to  respond  does  not  in  any  manner  reflect  upon  the  ques- 
tion of  defendants'  negligence  or  upon  any  of  the  defenses  inter- 
posed. In  the  absence  of  any  knowledge  on  our  part  of  plaintiff's 
purpose  in  introducing  this  conversation,  we  should  say  that  the 
evidence  was  immaterial ;  but,  beyond  that,  it  appears  to  us  to  be 
of  no  consequence  whatever,  either  in  favor  of  the  plaintiff  or 
against  the  defendants.  This  is  emphasized  by  the  fact  that,  so 
far  as  the  record  discloses,  Rohan  did  not  know  anything  of  the 
facts  surrounding  plaintiff's  injury  at  the  time  it  occurred. 

4.  The  action  of  the  court  in  refusing  to  give  instruction  13a 
above  was  clearly  correct.  Down  to  and  including  the  word 
"make,"  the  instruction  correctly  states  the  rule  of  law  recog- 
nized everywhere ;  but  the  concluding  clause  is  so  far  erroneous 
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as  to  vitiate  the  whole ;  and,  to  illustrate  the  vice  in  the  instruc- 
tion, we  have  but  to  assume  that  plaintiff  did  not  exercise  the 
care  of  a  reasonably  prudent  man.  Still,  if  his  failure  to  do  so 
was  not  a  proximate  or  contributing  cause  of  his  injury,  he 
might  still  recover.  In  other  words,  the  instruction,  as  offered, 
ignores  altogether  the  question  of  plaintiff's  negligence  being  a 
proximate  or  contributing  cause  of  his  injury,  but  makes  his 
bare  negligence  determinative  of  his  right  to  recover — a  doctrine 
which  has  never  been  asserted  in  this  country  so  far  as  we  know* 

Appellants  cite,  in  support  of  their  contention  that  the  court 
erred  in  refusing  to  give  the  instruction,  Russell  Creek  Coal 
Co.  v.  Wells,  96  Va.  416,  31  S.  E.  614 ;  but,  instead  of  bearing 
out  counsel's  contention,  the  decision  in  that  case  supports  fully 
the  doctrine  we  have  just  announced.  The  instruction  consid- 
ered in  that  case  "told  the  jury  that  the  plaintiff  in  this  case 
was  bound  to  exercise  as  much  care  in  his  own  behalf  as  the 
defendant  was  required  to  exercise  in  his  behalf,  and  negligence 
on  the  part  of  the  defendant  did  not  excuse  the  plaintiff  from 
a  failure  to  exercise  such  care,  if  such  failure  was  the  cause  of 
the  accident."  By  italicizing  the  last  phrase  of  that  instruc- 
tion, we  give  emphasis  to  the  view  we  have  announced  and  the 
wide  distinction  between  the  instruction  considered  in  that  case 
and  instruction  13a  above,  which  was  refused. 

Complaint  is  made  of  the  refusal  of  the  trial  court  to  give 
certain  other  requested  instructions.  The  matters  referred  to 
in  offered  instructions  15a  and  16a  are  fully  covered  in  instruc- 
tions given.  In  our  view  of  the  case,  the  questions  of  assump- 
tion of  risk  and  the  defense  that  the  injury  to  plaintiff  was 
occasioned  by  an  unavoidable  accident  were  matters  to  be 
submitted  to  the  jury  under  proper  instructions.  Without  de- 
ciding, we  doubt  whether  there  was  sufficient  evidence  of 
contributory  negligence  to  justify  the  submission  of  that  ques- 
tion; but,  since  it  was  submitted  and  resolved  in  plaintiff's 
favor,  defendants  cannot  complain. 

The  evidence  does  not  justify  the  giving  of  instruction  14a 
requested;  while  offered  instructions  17a  and   21a  are   clearly 
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erroneous — 17a  in  attempting  to  place  the  burden  of  proving 
want  of  contributory  negligence  on  plaintiff,  and  21a  in  stating 
that  it  must  appear  from  the  evidence  that  plaintiff  did  not 
contribute  to  his  injury,  in  order  for  him  to  recover.  This  case 
falls  within  the  general  rule  that  the  defense  of  contributory 
negligence  is  a  special  one,  to  be  pleaded  and  proved  by  the 
defendant.  If,  then,  the  evidence  offered  touching  this  defense 
was  evenly  balanced,  the  defendants  failed  in  their  effort  to 
establish  it,  and  the  plaintiff  might  still  recover;  and  under  such 
circumstances  it  is  not  necessary  that  it  should  appear  affirma- 
tively that  the  plaintiff  was  free  from  negligence  which  contrib- 
uted to  his  injury. 

5.  Plaintiff  testified  that  as  a  result  of  his  injury  he  was  un- 
able to  work;  but  he  was  forced  to  tell  that  he  went  back  into 
the  employ  of  the  defendant  company  in  about  two  months  after 
his  injury,  and  received  $3  per  day  wages.    He  testified  to 
considerable  profitable  employment  which  he  had  had  since  his 
injury,  and  omitted  any  explanation  of  his  failure  to  be  at  work 
at  the  time  of  the  trial,  except  his  general  statement  that  he 
was  unable  to  work.    Dr.  Kistler,  who  attended  plaintiff  at  the 
time  of  his  injury,  stated  that  after  he  gave  plaintiff's  foot  the 
last  treatment,  which  was  about  eight  weeks  after  the  injury, 
"the  foot  was  permanently  cured, "  and,  after  examining  plain- 
tiff's foot  at  the  trial,  said:  "From  its  appearance  and  my 
examination  of  it  just  now,  there  is  no  occasion  for  him  to  have 
a  limp  at  the  knee,  ankle,  or  foot."    In  view  of  all  this  testi- 
mony, it  seems  to  us  that  the  verdict  returned  is  excessive.    We 
have  no  definite  criterion  by  which  to  be  governed  in  matters  of 
this  character,  but  feel  disposed  to  say  that  a  verdict  for  more 
than  $3,000,  under  the  circumstances  presented  here,  would  be 
excessive  in  our  judgment. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
grant  a  new  trial,  unless,  within  thirty  days  after  the  remittitur 
is  filed  in  the  district  court,  the  plaintiff  shall  in  writing  con- 
sent that  the  amount  of  the  judgment  be  reduced  to  $3,000.  If 
such  consent  be  given,  the  judgment  will  be  modified  accord- 
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ingly,  and  as  modified   will   stand   affirmed,  and  under  those 
circumstances  the  order  denying  a  new  trial  will  also  be  affirmed. 

Mr.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


STATE  ex  rel.  BORDEAUX,   Relatrix,  v.  SMITH,  Judge, 

Respondent. 

(No.  2,948.) 

(Submitted  November  10,  1910.    Decided  November  12,  1910.) 

[Ill  Pac.  732.] 

Divorce— Alimony — Enforcement — Contempt  Proceedings — Mandamus. 

1.  Plaintiff,  having  sued  for  a  divorce  from  his  wife,  was  ordered  pen- 
dente lite  to  pay  her  $100  on  the  first  of  each  month.  A  decree  was 
entered  denying  divorce  to  either  party.  On  May  27th  defendant  moved 
for  a  continuance  of  the  alimony,  which  was  denied,  and  an  order  made 
denying  the  same  and  adjudging  her  not  entitled  thereto.  This  order 
by  mistake  was  not  entered  until  October  18th,  when  it  was  entered 
nunc  pro  tune.  Plaintiff  having  refused  to  pay  further  alimony,  de- 
fendant applied  for  process  for  contempt  for  his  failure  to  pay  the 
amount  claimed  to  be  due  on  June  1st.  Held,  that  whether  or  not  the 
original  order  for  alimony  was  still  in  force,  it  would  be  improper  to 
enforce  payment  by  contempt  process. 

Application  by  the  state,  on  the  relation  of  Ella  F.  Bordeaux, 
against  Hon.  J.  Miller  Smith,  judge  of  the  first  judicial  district, 
for  writ  of  mandate.    Writ  denied. 

Mr.  John  J.  McHatton,  in  behalf  of  Relatrix,  submitted  a 
brief,  and  argued  the  cause  orally. 

Mr.  L.  P.  Forestett,  and  Mr.  I.  A.  Cohen,  in  behalf  of  Respond- 
ent, submitted  a  brief.    Mr.  Forestell  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Petition  for  writ  of  mandate.  The  petition  alleges  that  Ella 
P.  Bordeaux  is  the  defendant  in  an  action  for  divorce,  brought 
in  the  district  court  of  Silver  Bow  county  by  John  R.  Bordeaux, 
her  husband,  which  action  is  now  pending,  on  plaintiff's  appeal, 
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in  this  court;  that  the  respondent,    the    Honorable  J.  Miller 
Smith,  a  judge  of  the  first  judicial  district,  tried  and  determined 
said  cause  in  the  second  judicial  district,  and  entered  a  judg- 
ment and  decree  therein.    A  copy  of  the  decree  is  embodied  in 
the  petition,  and  recites  that  whereas  the  cause  had  been  tried 
to  a  jury,  which  disagreed,  the   court   thereupon   of  its  own 
motion  decided  that  neither  of  the  parties  was  entitled  to  a 
divorce,  and  that  the  action  should  be  dismissed.    The  petition 
further  recites  that  on  the  twenty-fourth  day  of  February,  1909, 
an  order  pendente  lite  was  entered,  wherein  the  plaintiff  was 
directed  to  pay  to  the  clerk  of  the  court,  for  the  defendant,  the 
sum  of  $100  per  month  on  the  first  day  of  each  and  every  month 
until  the  final  determination  of  the  action,  which  order  has 
never  been  modified,  set  aside  or  vacated.    It  is  further  alleged 
that  under  said  order  there  was  due  the  sum  of  $100  on  the  first 
day  of  June,  1910,  which  sum  plaintiff  has  refused  to  pay ;  that 
thereafter  the  defendant  filed  in  the  district  court  an  affidavit 
setting  forth  that  plaintiff  had  failed  to  comply  with  the  order, 
in  that  he  failed  to  pay  the  said  sum  of  $100  due  on  June  1, 
1910;  that  the  defendant  thereupon  moved  that  an  order  issue 
directed  to  the  plaintiff  and  his  attorneys,  requiring  them  to 
show  cause  why  they  should  not  be  punished  for  contempt  in 
failing  and  refusing  to  obey  said  order;  that  said  motion  was 
presented  to  Judge  Smith,  who  refused  to  grant  the  same,  hold- 
ing that  the  defendant  was  not  entitled  to  have  the  plaintiff 
pay  any  more  money  under  said  order;  and  that  to  issue  said 
order  would  be  inconsistent  with  the  decree  already  entered  in 
said  cause.    The  petition  further  alleges  that  plaintiff's  attor- 
neys have  advised  him  not  to  comply  with  the  order,  and  that 
he  will  not  comply  therewith  unless  compelled  by  contempt  pro- 
ceedings; also,  that  in  said  affidavit  filed  in  the  district  court 
the  defendant  charged  the  plaintiff  and  his  attorneys  with  con- 
tempt, the  plaintiff  for  his  failure  to  comply  with  the  order,  and 
the  attorneys  for  advising  him  not  to  comply  therewith;  that 
the  Honorable  J.  Miller  Smith  has  refused  and  will  refuse   to 
compel  obedience  to  said  order,  and  that  it  is  and  was  within 
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the  jurisdiction  of  Judge  Smith  to  enforce  the  order  and  to 
adjudge  said  plaintiff  and  his  attorneys  guilty  of  contempt. 
The  relatrix  thereupon  applied  to  this  court  for  a  writ  of  man- 
date directing  Judge  Smith  to  issue  an  order  to  the  plaintiff 
and  his  attorneys,  requiring  them  to  show  cause  before  him  why 
they  should  not  be  punished  for  failure  to  comply  with  the 
order  of  the  district  court,  and  why  said  order  should  not  be 
complied  with;  also  directing  Judge  Smith,  upon  the  hearing 
of  said  cause,  to  adjudge  the  plaintiff  John  R.  Bordeaux  guilty 
of  contempt,  and  require  him  to  fully  comply  with  said  order 
during  the  pendency  of  said  cause. 

Upon  the  filing  of  this  petition  this  court  issued  an  order 
substantially  as  prayed  for.  Thereafter  counsel  for  the  plaintiff 
obtained  from  the  court  a  modification  of  the  order.  The  modifi- 
cation was  made  without  a  hearing,  and  the  order  as  modified 
directed  the  respondent  judge  to  require  the  plaintiff  and  his 
attorneys  to  show  cause  before  him  why  they  should  not  be 
punished  for  contempt  in  failing  to  comply  with  the  order  men- 
tioned in  the  petition,  or  that  he  show  cause  before  this  court  on 
the  twenty-fourth  day  of  October,  1910,  why  he  had  not  done 
so. 

The  respondent  has  answered  setting  forth  the  following  mat- 
ters: He  denies  that  the  order  for  the  payment  of  alimony  has 
never  been  set  aside,  modified,  or  vacated,  and  alleges  the  fact 
to  be  that  on  the  twenty-seventh  day  of  May,  1910,  the  defend- 
ant, by  her  attorney,  in  open  court  and  in  the  presence  of  counsel 
for  plaintiff,  made  an  application  to  the  court  end  moved  that 
an  order  be  made  continuing  the  payment  to  her  of  alimony  and 
maintenance;  that  the  motion  was  denied,  and  an  order  was 
then  and  there  duly  made  by  the  court,  refusing  to  allow  the 
defendant  any  further  alimony  or  maintenance,  and  adjudging 
that  she  was  not  entitled  thereto.  The  answer  also  denies  that 
there  was  any  sum  due  on  June  1,  1910;  admits  that  plaintiff 
refused  to  pay  any  further  sum ;  alleges  that  the  court  made  its 
order  absolving  him  from  such  payment,  and  that  his  refusal 
to  pay  was  in  accordance  with  the  order  of  the  court  madte  upon 
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the  request  of  defendant  and  her  counsel  in  open  court,  and  not 
otherwise;  admits  that  proceedings  in  contempt  were  instituted, 
that  he  as  judge  refused  to  sign  an  order  as  prayed  for,  and  that 
he  did  so  for  the  reason  that  the  defendant  was  not  entitled 
to  any  more  money  under  said  order;  that  to  issue  it  would  be 
inconsistent  with  the  decree  entered  in  the  cause,  and,  further, 
that  he  refused  to  make  said  order  because  it  would  be  incon- 
sistent with  the  application  made  by  the  defendant  at  the  time 
of  the  entry  of  judgment  and  with  the  court's  order  in  denying 
said  motion  and  relieving  the  plaintiff  from  the  payment  of 
further  alimony.  He  further  alleges  that  it  would  be  incon- 
sistent to  make  an  order  relieving  the  plaintiff  from  the  pay- 
ment of  further  alimony,  and  then  to  cite  him  to  show  cause 
why  he  should  not  be  punished  for  contempt  for  failure  to  pay. 
Respondent  further  alleged  that,  he  has  complied  with  the  modi- 
fied order  to  show  cause  issued  out  of  this  court,  by  issuing  an 
order  out  of  the  district  court  requiring  plaintiff  and  his  attor- 
neys to  show  cause  on  October  18,  1910,  why  they  should  not 
be  punished  for  contempt,  and  that  upon  the  date  designated  he 
heard  said  matter  and  fully  determined  the  same  in  full  com- 
pliance with  the  alternative  writ  and  order  of  this  court  as 
modified. 

The  cause  was  heard  in  this  court  on  the  tenth  day  of  Novem- 
ber, 1910,  and  at  the  hearing  the  respondent  introduced  the 
minutes  of  the  district  court  of  Silver  Bow  county,  showing  that 
he  had  ordered  the  plaintiff  and  his  attorneys  to  show  cause  be- 
fore him  as  set  forth  in  his  answer;  that  the  hearing  was  had 
and  he  determined  that  they  were  not  in  contempt,  and  had  dis- 
charged them.  He  also  offered  in  evidence  a  certified  copy  of 
a  minute  entry  of  that  court,  dated  October  18,  1910,  to  the 
effect  that:  "Whereas  the  court's  attention  was  on  said  day 
called  to  the  fact  that  the  minutes  of  the  court  of  May  27,  1910, 
by  inadvertence  failed  to  show  that  on  that  date  the  defendant 
Ella  F.  Bordeaux,  through  her  counsel  and  in  the  presence  of 
the  attorneys  for  the  plaintiff,  John  B.  Bordeaux,  and  in  open 
court,  made  an  application  to  the  court  for  the  continuance  of 
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payment  to  her  of  alimony,  and  said  motion  and  application 
were  by  the  court  denied,  and  the  court  held  and  ordered  that 
defendant  was  not  entitled  to  further  alimony  and  the  minutes 
are  ordered  corrected  nunc  pro  tunc  as  of  May  27,  1910.' 9 

It  is  contended  by  counsel  for  relatrix  that  the  original  order 
requiring  the  plaintiff  to  pay  a  certain  sum  into  court  monthly 
is  still  in  full  force,  and  he  should  be  required  to  comply  there- 
with notwithstanding  the  judgment,  and  notwithstanding  the 
order  entered  nunc  pro  tunc  as  of  May  27,  1910,  decreeing  that 
the  plaintiff  should  not  thereafter  be  required  to  pay  alimony. 
The  argument  of  counsel  is  to  the  effect  that,  as  said  order  is  in 
full  force  and  effect,  it  should  be  complied  with  notwithstanding 
the  opinion  of  the  district  judge  that  it  is  no  longer  in  force; 
that  the  matter  may  be  reached  through  the  instrumentality  of 
contempt  proceedings,  and  upon  the  hearing  Judge  Smith  should 
have  punished  Bordeaux  and  his  attorneys  for  failure  to  comply 
with  the  order,  and  should  have  required  plaintiff  to  continue 
the  payment  of  alimony.  On  the  other  hand,  it  is  contended  by 
counsel  for  the  respondent,  as  set  forth  in  his  answer,  that  it 
would  be  inconsistent  and  unreasonable  to  punish  Bordeaux  and 
his  attorneys  as  for  a  contempt,  in  view  of  the  fact  that  the  court 
which  made  the  order  for  alimony  had  subsequently  made  an- 
other order  absolving  the  plaintiff  from  any  further  payments. 
We  have  no  doubt  that  the  question  whether  the  original  order 
is  still  in  full  force  and  effect  is  one  which  the  defendant  is  en- 
titled to  have  decided  in  a  proper  proceeding.  But  we  are 
equally  certain  that  contempt  proceedings,  under  the  circum- 
stances disclosed  by  the  record,  may  not  be  resorted  to  for  that 
purpose.  It  would  be  altogether  unreasonable  to  require  the  re- 
spondent judge  to  punish  the  plaintiff  and  his  attorneys  as  for  a 
contempt  under  the  circumstances  of  this  case. 

The  proceedings  are  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Brantly  concurs. 

Mb.  Justice  Holloway,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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BAILEY,  Plaintiff,  v.  EXAMINING  &  TRIAL  BOARD  OP 
POLICE  DEPARTMENT  OP  CITY  OP  HELENA  et  al., 
Defendants. 

(No.  2,941.) 
(Submitted  November  10,  1910.    Decided  November  12,  1910.) 

[112  Pac  69.] 

Supervisory  Control — Discharge  of  Policeman — Review. 

1.  Under  Beviaed  Codes,  section  3308,  providing  that  the  judgment 
of  the  examining  and  trial  board  of  the  police  department  dismissing 
an  officer  for  misconduct  shall  be  final  on  questions  of  fact,  but  that 
the  district  court  of  the  proper  county  shall  have  jurisdiction  in  a 
suit  brought  by  the  officer  to  determine  whether  the  essential  require- 
ments of  law  have  been  complied  with  in  the  matter  of  his  trial,  such 
an  officer  could  not  obtain  a  review  of  the  proceedings  in  the  supreme 
court  on  application  for  a  writ  of  supervisory  control  on  the  grounds 
that  the  charges  filed  against  him  did  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action,  and  that  the  evidence  was  not  sufficient  to 
support  the  findings,  since  these  were  questions  of  law  which  could  be 
considered  in  the  district  court. 

Original  application  by  Leonard  Bailey  for  a  writ  of  super- 
visory control  against  the  Examining  &  Trial  Board  of  the 
Police  Department  of  the  City  of  Helena  and  others.  Petition 
dismissed. 

Messrs.  Ounn  &  Hall,  Mr.  W.  T.  Pigott,  and  Mr.  Massena 
Bullard,  for  Plaintiff.    Oral  argument  by  Mr.  E.  M.  Hall. 

Mr.  Edward  Horsky,  appearing  in  behalf  of  Defendants,  ar- 
gued the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Petition  for  writ  of  supervisory  control.  The  plaintiff  alleges 
that  he  is  captain  of  police  of  the  city  of  Helena;  that  on  Sep- 
tember 30,  1910,  the  mayor  filed  with  the  defendant  board  certain 
charges  against  him,  two  of  which  the  board  sustained;  that 
on  October  11,  1910,  the  mayor  discharged  him  from  the  police 
force;  that  the  charges  were  fictitious,  trivial,  and  insufficient 
to  show  that  he  is  guilty,  and  do  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  him;  that  there  was  not  any 
substantial  evidence  to  support  the  charges,  and  the  board  found 
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him  guilty  without  sufficient  evidence  to  justify  such  a  find- 
ing, and  despite  evidence  fully  exonerating  him,  and  wrongly 
and  arbitrarily  decided  that  the  charges  were  proven ;  that  there 
is  no  appeal  available  and  no  remedy  whereby  he  can  obtain  re- 
lief, except  by  virtue  of  the  supervisory  power  of  this  court. 
We  are  asked  to  make  an  order  directing  the  defendant  board 
to  set  aside  its  decision  and  dismiss  the  charges  as  not  proven. 
Upon  the  petition  being  filed,  an  alternative  writ  was  issued 
requiring  the  defendants  to  either  set  aside  their  decision  and 
dismiss  the  charges,  or  show  cause  why  they  should  not  be  re- 
quired to  do  so.  The  defendants  have  interposed  a  motion  to 
quash  the  alternative  writ,  alleging  as  a  reason  therefor  that 
the  plaintiff  has  a  remedy  by  action  in  the  district  court.  The 
point  must  be  sustained. 

Section  3308,  Revised  Codes,  reads  as  follows:  "All  applicants 
for  positions  on  the  police  force  shall  be  required  successfully 
to  undergo  an  examination  before  this  board  [examining  and 
trial  board],  and  to  receive  a  certificate  from  said  board  that 
the  applicant  is  qualified  for  appointment  upon  the  police 
force.  It  shall  be  the  duty  of  the  board  to  examine  all  such 
applicants  as  to  their  legal,  mental,  moral  and  physical  quali- 
fications and  ability  to  fill  the  position  of  member  of  the  police 
department,  and  shall,  subject  to  the  approval  of  the  mayor, 
make  rules  and  regulations  regarding'  such  examinations,  not 
inconsistent  with  this  Act  or  the  laws  of  the  state.  And  said 
board  shall  also  have  the  jurisdiction,  and  it  shall  be  its  duty 
to  hear,  try  and  decide  all  charges  brought  by  any  person  or 
persons  against  any  member  or  officer  of  the  police  department. 
A  noticte  of  not  less  than  two  days  must  be  given  to  the  accused 
of  any  charge  made  against  him  and  of  the  time  set  for  the 
hearing  and  trial  thereof.  No  member  or  officer  of  the  police 
force  in  cities  of  the  first  class  shall  be  discharged  without  a 
hearing  or  trial  before  said  board,  and  if  such  a  board  be  in- 
stituted in  any  city  of  any  other  class,  or  in  any  town,  then  the 
same  rule  shall  prevail  regarding  hearings  and  trials  and  the 
right  thereof  as  in  cities  of  the  first  class.  The  mayor,  and  the 
chief  of  police  subject  to  the  approval  of  the  mayor,  shall  have 
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the  power  to  suspend  a  policeman  or  any  officer  under  the  chief, 
for  a  period  of  not  exceeding  ten  days  in  any  one  month  with- 
out any  hearing  or  trial.  The  examining  board  shall  decide 
whether  the  charge  or  complaint  is  proven  or  not  proven,  but 
shall  not  have  the  power  to  discipline  or  impose  a  punishment. 
Where  a  charge  or  complaint  against  a  member  of  the  force  is 
found  proven  by  the  board,  the  mayor,  or  the  chief  of  police 
with  the  approval  in  writing  of  the  mayor,  may  order  the  sus- 
pension from  pay  for  some  definite  time  of  the  member  or  offi- 
cer found  guilty  or  impose  upon  him  a  fine  not  exceeding  fifty 
dollars,  or  reduce  his  grade,  or  discharge  him  from  the  police 
force,  or  subject  him  to  any  other  discipline  prescribed  in  the 
rules  of  the  police  department  which  is  not  inconsistent  with 
the  provisions  of  this  Act  or  with  other  laws  of  the  state.  The 
decision  of  the  board  shall  be  final  and  conclusive,  and  shall  not 
be  subject  to  review  by  any  court,  on  question  of  fact.  The  dis- 
trict court  of  the  proper  county  shall  have  jurisdiction,  however, 
in  a  suit  brought  by  the  officer  or  member,  to  determine  whether 
the  essential  requirements  of  law  have  been  complied  with  in 
the  matter  of  his  trial." 

The  effect  of  this  provision  is  that  a  decision  of  the  exam- 
ining and  trial  board  on  questions  of  fact  is  final  and  conclusive 
on  all  courts  if  there  is  any  substantial  evidence  to  support  it. 
Whether  there  is  or  not  is  a  question  in  the  first  instance  for 
a  district  court  to  decide.  A  charge  without  substance  is  no 
charge,  and  a  finding  without  substantial  evidence  as  its  basis  is 
no  finding.  One  of  the  essential  requirements  of  law  is  that 
a  charge  shall  be  brought  against  the  officer  and  that  such  charge 
shall  embody  facts  sufficient  to  constitute  a  cause  of  action  within 
the  meaning  of  the  Act.  Another  is  that,  before  the  charge 
can  be  sustained,  some  substantial  evidence  must  be  given  in 
support  of  it.  No  question  of  fact  can  arise  after  the  board 
has  made  its  findings ;  but  the  district  court  has  jurisdiction  to 
determine  every  question  of  law  necessary  to  insure  to  the  ac- 
cused officer  the  right  guaranteed  to  him,  to-wit,  that  all  essen- 
tial requirements  of  law  shall  be  complied  with  before  he  is 
discharged  from  the  police  department.    A  copy  of  the  testimony 
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taken  before  the  examining  and  trial  board  has  been  filed  in 
this  court,  but  we  have  not  examined  it. 

The  motion  to  quash  the  alternative  writ  is  granted,  and  the 
proceedings  are  dismissed. 

Dismissed. 

Mr.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Hollow  ay,  being  absent,  takes  no  part  in  the 
foregoing  decision, 


In  Kb  ANTONIOLI'S  ESTATE.     GORMALLY,  Appellant, 

v.  SIMON,  Respondent. 

(No.  2,874.) 
(Submitted  November  14,  1910.    Decided  November  21,  1910.) 

[Ill  Pac.  1033.] 

Probate  Proceedings — Letters  of  Administration — New  TrW— 
When  Refusal  Proper — Appeal — Dismissal. 

Probate  Proceedings — Appeal  from  Order — Dismissal,  When. 

1.  An  appeal  from  an  order  appointing  an  administrator  and  deny- 
ing a  counter-application  for  such  appointment,  will  be  dismissed  if 
not  taken  within  the  sixty  days,  after  entry  of  the  order,  allowed  by 
section  7098,  Revised  Codes,  for  taking  such  an  appeal. 

Same — New  Trial — When  Refusal  Proper. 

2.  New  trials  in  probate  proceedings  are  proper  only  in  cases  in* 
volviug  issues  of  fact  which  are  based  upon  formal  pleadings  author- 
ized by  the  Codes. 

Same— New  Trial — Appeal — Dismissal. 

3.  Where  two  applications  for  letters  of  administration  were  heard 
together,  and  issue  was  not  joined  as  to  any  fact  alleged  in  either 
petition,  a  motion  for  a  new  trial  did  not  lie  in  favor  of  the  unsuc- 
cessful petitioner,  under  the  rule  declared  in  paragraph  2,  supra;  and 
therefore  an  appeal  from  the  order  denying  the  motion  ordered  dis- 
missed. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Petitions  by  Nat  Simon  and  by  P.  T.  Gormally  for  the  issu- 
ance of  letters  of  administration  of  the  estate  of  Peter  Antonioli, 
deceased.    From  an  order  granting  the  petition  of  Simon  and 
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denying  the  petition  of  Gormally,  and  from  an  order  denying 
a  motion  for  a  new  trial,  the  latter  appeals.    Dismissed. 

In  behalf  of  Appellant,  Messrs.  Canning  dt  Keating,  and  Mr. 
Homer  0.  Murphy,  submitted  a  brief. 

The  surviving  husband  or  wife  has  an  absolute  right  to  nomi- 
nate an  administrator.  (In  re  Stewart's  Estate,  18  Mont.  597, 
46  Pac.  806;  In  re  Dorris'  Estate,  93  Cal.  611,  29  Pac.  244;  In 
re  Healy's  Estate,  122  Cal.  162,  54  Pac.  736.) 

We  think  it  may  be  conceded  as  a  general  proposition  that  the 
mental  capacity  of  a  person  necessary  and  sufficient  to  make  a 
nomination  of  an  administrator  is  much  less  than  that  required  for 
executing  written  instruments  of  other  character,  such  as  the 
making  of  a  deed  or  the  executing  of  a  will.  And  especially 
we  think  is  this  true,  in  view  of  the  plain  policy  of  the  law  in 
regard  to  the  right  of  a  surviving  widow  to  have  charge  of  the 
administration  of  her  deceased  husband's  estate.  In  this  case 
the  respondent  assumed  the  burden  of  proving  that  the  surviv- 
ing widow  at  the  time  she  nominated  the  appellant,  was  of  such 
unsound  mind  that  she  was  incapable  of  validly  executing  the 
instrument  in  question.  This,  we  contend,  he  has  failed  to  do. 
(In  re  Calef's  Estate,  139  Cal.  673,  73  Pac.  539;  In  re  Scott's 
Estate,  128  Cal.  57,  60  Pac.  527;  In  re  Latour's  Estate,  140  CaL 
414,  73  Pac.  1070;  In  re  Kendrick's  Estate,  130  Cal.  360,  62  Pac. 
605.)  All  persons  are  presumed  to  be  sane  until  judicially 
declared  to  be  insane,  and  the  judgment  of  insanity  is  not  retro- 
active. (In  re  Dolbeer's  Estate,  149  Cal.  227,  86  Pac.  695,  9 
Ann.  Cas.  795.) 

Even  in  those  states  where  a  judgment  of  lunacy  may  cover 
a  period  of  time  prior  to  the  inquisition,  proof  of  the  execution 
of  a  deed  during  such  period  by  a  person  subsequently  declared 
insane  does  not  void  the  deed.  (Hughes  v.  Jones,  116  N.  Y.  67, 
15  Am.  St.  Rep.  386,  22  N.  B.  446,  5  L.  R.  A.  632.)  Proof  of 
insanity  at  a  given  time  does  not  raise  a  presumption,  and  is  not 
alone  competent  evidence  that  the  person  was  insane  at  a  prior 
date.  (Terry  v.  Buffington,  11  Ga.  342,  56  Am.  Dec.  423;  White 
v.  Graves,  107  Mass.  325,  9  Am.  Rep.  38.) 
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In  behalf  of  Respondent,  Mr.  B.  K.  Wheeler  submitted  a  brief 
and  argued  the  cause  orally. 

The  contention  of  counsel  for  the  appellant  is  that  we  must 
prove  that  Kate  Antonioli  was  insane  at  the  very  time  that  they 
claim  she  signed  the  nomination;  but  we  think  the  well-estab- 
lished rule  of  law  is  that  when  general  insanity  is  established 
and  it  is  sought  to  prove  a  lucid  interval,  a  complete  interval 
of  sanity  in  reference  to  the  particular  act  in  question  must 
be  proved,  and  even  a  single  word  sounding  of  folly  is  conclusive 
against  the  presumption  of  a  lucid  interval.  (See  Ripley  v. 
Babcock,  13  Wis.  474.)  In  the  case  of  Bicketts  v.  Jolliff,  62 
Miss.  440,  the  rule  is  laid  down  that  evidence  in  support  of  a 
lucid  interval  should  be  as  strong  and  demonstrative  of  such 
fact  as  when  the  object  of  the  proof  is  to  show  insanity. 

In  our  opinion,  section  7432  of  the  Revised  Codes  does  not  per- 
mit the  husband  or  wife  to  have  two  selections ;  that  is,  if,  for  in- 
stance, as  in  this  case,  the  wife  is  appointed  administratrix  of 
an  estate,  and  for  any  reason  she  is  removed,  we  do  not  think 
she  has  a  right  to  request  that  another  be  appointed  in  her  place. 
It  is  said  in  11  American  and  English  Encyclopedia  of  Law, 
page  785,  that  the  effect  of  a  removal  is  to  devolve  the  right  to 
administration  on  the  class  next  entitled.  (McColgan  v.  Kenny, 
68Md.258,  llAtl.  819.) 

It  has  been  held  in  New  York  that  an  executor  whose  letters 
have  been  revoked  on  the  ground  of  having  been  adjudged  a 
lunatic  is  not  entitled  to  rehabilitation  in  office  on  judicial  restor- 
ation. (Matter  of  Bearing,  4  Dem.  (N.  Y.)  81.)  If  this  states 
the  trite  rule,  and  we  believe  it  does,  we  cannot  see  how,  if  the 
administrator  could  not  be  restored  to  the  office  himself,  he  could 
nominate  his  successor. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  November  1,  1909,  upon  petition  by  herself,  the  district 
court  of  Silver  Bow  county  made  an  order  appointing  Eate  An- 
tonioli administratrix  of  the  estate  of  her  husband,  Peter  Anto- 
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nioli,  deceased.  On  December  22,  1909,  the  respondent,  Nat 
Simon,  presented  to  the  court  his  petition  for  the  removal  of 
Elate  Antonioli  from  her  office,  on  the  ground  that  since  her 
appointment  she  had  become  ill  and  of  unsound  mind  to  such  an 
extent  that  she  was  wholly  incompetent  to  administer  the  affairs 
of  the  estate,  and  asking  that  he  be  appointed  in  her  stead.  This 
petition  was  accompanied  by  a  written  request  signed  by  six  of 
the  daughters  of  the  deceased,  all  sui  juris,  that  it  be  granted. 
Before  the  hearing  thereon,  and  on  January  10,  1910,  P.  T.  Gror- 
mally,  the  appellant,  presented  his  petition  asking  that  he  be 
appointed.  This  petition  was  accompanied  by  a  written  request 
by  Kate  Antonioli  that  she  be  allowed  to  resign  and  that  for- 
mally be  appointed  in  her  stead.  The  court  first  accepted  the 
resignation  of  Kate  Antonioli.  Thereupon  the  petitions  were 
heard  together,  as  required  by  section  7441,  Revised  Codes,  with 
the  result  that  on  January  31,  1910,  the  court  made  an  order 
granting  the  Simon  petition  and  denying  that  of  Gormally. 
From  this  order  and  from  one  denying  his  motion  for  a  new 
trial,  Gormally  appealed.  No  issue  was  joined  as  to  any  fact 
alleged  in  either  petition,  nor  was  the  competency  of  either  appli- 
cant drawn  in  question  by  written  objection. 

When  the  record  was  filed  in  this  court,  the  respondent  sub- 
mitted motions  asking  that  the  appeals  be  dismissed,  the  first 
on  the  ground  that  it  had  not  been  taken  within  sixty  days  from 
the  date  of  the  entry  of  the  order,  and  the  second  on  the  ground 
that  a  final  order  in  this  character  of  proceeding,  wherein  no 
issues  of  fact  are  made  by  pleadings,  cannot  be  reviewed  on 
motion  for  new  trial,  and  hence  no  appeal  lies  from  an  order 
granting  or  refusing  such  a  motion.  The  first  appeal  was  dis- 
missed on  the  ground  stated  in  the  motion.  (Revised  Codes,  sec. 
7098;  In  re  Reilly's  Estate,  26  Mont.  358,  67  Pac.  1121.)  Dis- 
position of  the  motion  to  dismiss  the  second  was  deferred  for 
argument.  Now  that  counsel  have  been  heard,  we  have  con- 
cluded that  this  appeal  must  also  be  dismissed. 

While  the  provisions  of  the  Codes  relative  to  new  trials  and 
appeals  apply  generally  to  probate  proceedings  (Revised  Codes, 
sec.  7712),  controversies  which  do  hot  arise  upon  written  plead- 
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ings  authorized  or  required  by  statute  do  not  fall  within  them, 
because  a  "new  trial  is  a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees"  (Revised  Codes,  sec.  6793),  and  an  is- 
sue of  fact  for  the  purpose  of  a  trial  arises  upon  formal  plead- 
ings (Revised  Codes,  sec.  6723).  As  was  pointed  out  in  State 
ex  rel.  Heinze  v.  District  Court,  28  Mont.  227,  72  Pac.  613. 
the  expression  "issue  of  fact"  in  its  broadest  sense  includes  is- 
sues raised  in  any  manner,  whether  upon  formal  pleadings  or 
not ;  but  as  used  in  section  6793,  supra,  the  expression  refers  to 
an  issue  arising  upon  formal  pleadings  only.  The  general  pol- 
icy of  the  Probate  Practice  Act  is  that  aH  dilatory  proceedings 
in  the  settlement  of  estates  should  be  curtailed  as  far  as  possible. 
(In  re  Davis9  Estate,  27  Mont.  235,  70  Pac.  721 ;  Leach  v.  Pierce, 
93  Cal.  614,  29  Pac.  235.)  Hence,  in  these  proceedings,  unless 
the  statute  authorizes  and  requires  formal  pleadings,  the  features 
of  a  formal  trial  are  not  present,  and  a  motion  for  a  new  trial 
does  not  lie.  In  the  cases  of  In  re  Moore,  72  Cal.  335,  13  Pac. 
880,  and  In  re  Herteman,  73  Cal.  545,  15  Pac.  121,  the  view  is 
expressed  that,  if  every  contest  in  these  proceedings  were  al- 
lowed to  assume  the  character  of  a  civil  action  with  all  the 
attendants  of  a  right  to  a  jury  trial,  motion  for  a  new  trial,  etc., 
the  result  would  be  much  additional  complication  and  delay  in 
the  settlement  of  estates.  Hence,  in  the  case  of  In  re  Heldt,  98 
Cal.  553,  33  Pac.  549,  in  which  there  was  a  contest  by  two  peti- 
tioners for  letters,  under  a  provision  of  the  California  Code  of 
Civil  Procedure  identical  with  that  contained  in  section  7441, 
supra,  the  controversy  involving  only  the  question  which  of  the 
two  petitioners  was  entitled  to  have  letters  issue  to  him,  the 
court  held  that  a  motion  for  a  new  trial  did  not  lie  and  dismissed 
an  appeal  from  an  order  denying  the  motion.  In  that  case,  as 
in  the  case  of  In  re  Bmquier,  88  Cal.  302,  26  Pac.  178,  532,  the 
court  plainly  intimated  that  new  trials  in  probate  proceedings 
are  proper  only  in  cases  involving  issues  arising  upon  pleadings 
authorized  by  the  Codes.  This  intimation,  we  think,  indicates 
the  correct  rule.  In  so  far  as  section  7441,  supra,  does  not  au- 
thorize issues  upon  pleadings,  it  negatives  the  idea  of  any  other 
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character  of  hearing  than  a  summary  one  by  the  court  or  judge, 
without  any  formalities  attending  the  trial  of  a  civil  action. 
These  views  are  supported  by  the  opinion  in  the  case  of  Estate 
of  Franklin,  133  Cal.  584,  65  Pac.  1081,  wherein  the  court,  speak- 
ing through  Mr.  Justice  McFarland,  after  a  discussion  of  all 
of  the  provisions  of  the  Code  cited  supra,  reaches  the  conclusion 
that  a  motion  for  a  new  trial  does  not  lie  to  review  an  order 
made  by  a  superior  court  sitting  in  probate,  settling  the  first 
annual  account  of  an  executor.  In  audi  cases  a  bill  of  excep- 
tions may  be  reserved  and  a  review  of  the  action  of  the  court 
be  had  upon  an  appeal  from  the  final  order. 

We  are  of  opinion  that  where  two  ex  parte  applications  for 
letters  of  administration,  as  here,  are  heard  together,  and  no 
issue  is  joined  as  to  the  competency  of  either  of  the  parties  to 
act  as  such  administrator,  a  motion  for  a  new  trial  does  not  lie. 
Hence,  there  is  no  appeal  from  an  order  denying  such  a  motion. 
Dismissed. 

Dismissed. 

Mb.  Justice  Smith  concurs. 

Mb.  Justice  Holloway,  having  been  absent,  did  not  hear  the 
argument  and  takes  no  part  in  the  foregoing  decision. 


DE  ATLEY,  Appellant,  v.  NORTHERN  PACIFIC  RAIL- 

WAY  CO.,  Respondent. 

(No.  2,894.) 
(Submitted  November  16,  1910.    Decided  November  22,  1910.) 

[112  Pac.  76.] 

Railroads — Injuries  at  Crossings — Warning  Signals — Excessive 
Speed — ' '  Concurrent ' 9  Negligence — Variance — Complaint— 
Sufficiency. 

Bailroads — Injuries  at  Crossings — "Concurrent"  Negligence — Complaint. 
1.    The  allegations  of  the  complaint  in  an  action  to  recover  damages 
from  a  railway  company  for  injuries  said  to  have  been  caused  by  the 
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running  away  of  plaintiff's  team  while  crossing  its  track,  said  runaway 
being  due  to  defendant's  negligence  in  failing  to  give  proper  signals 
of  the  approach  of  its  train,  running  it  at  an  excessive  rate  of  speed, 
etc.,  held,  not  to  charge  the  several  acts  of  negligence  as  "concurrent," 
i.  e.,  so  far  interdependent  that  proof  of  all  was  essential  to  make 
out  a  case. 

8ame — Warning  Signals — Immaterial  Variance. 

2.  Proof  of  a  violation  of  the  statutory  requirement  (Revised  Codes, 
sec  4289)  which  made  it  incumbent  upon  defendant  railway  company 
to  cause  proper  warning  signals  of  the  approach  of  its  train  to  be 
given  within  a  distance  of  from  fifty  to  eighty  rods  from  the  crossing 
where  the  injury  to  plaintiff  occurred,  was  of  itself  sufficient  to  make 
out  a  prima  facie  case  of  negligence;  so  that  a  variance  between  an 
averment  that  defendant  was  negligent  in  failing  to  give  any  warn- 
ing, and  evidence  which  tended  to  show  that,  while  warning  was  given, 
it  was  not  until  the  train  was  within  about  one  hundred  feet  from 
the  crossing,  was  immaterial. 

Same — Excessive  Speed  of  Trains — Jury  Question. 

3.  Held,  that  the  question  whether  the  speed  of  twenty-five  miles 
per  hour  maintained  by  defendant's  train  within  city  limits,  over  a 
crossing  the  view  of  which  was  obstructed  to  plaintiff  by  a  string  of 
cars  standing  near  by,  and  without  giving  any  warning  signals  of  its 
approach  until  within  about  one  hundred  feet  of  the  crossing,  was 
excessive,  was  one  for  the  determination  of  the  jury,  under  the  cir- 
cumstances, and  not  one  of  law.  , 

flame — Complaint — Sufficiency. 

4.  Complaint,  though  indefinite  in  some  of  its  allegations  respecting 
the  causal  connection  between  some  of  the  acts  of  negligence  charged 
and  plaintiff's  injury,  held  sufficient  to  state  a  cause  of  action  in 
the  absence  of  a  special  demurrer  or  motion  to  make  more  specific 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  W.  H.  De  Atley  against  the  Northern  Pacific  Rail- 
way Company.  From  an  order  denying  his  motion  for  a  new 
trial,  plaintiff  appeals.    Reversed  and  remanded. 

For  Respondent  there  was  a  brief  by  Mr.  Wm.  Wallace,  Jr., 
John  Q.  Brown,  and  Mr.  R.  F.  Qaines,  and  oral  argument  by 
Mr.  Gaines. 

There  is  no  evidence  showing  a  continuous  or  unnecessary 
storing  of  cars  on  track  No.  1,  but  the  contrary  rather  appears ; 
nor  is  there  any  showing  of  negligence  in  any  respect  in  con- 
nection with  these  cars.  The  evidence  shows  that  the  cars  were 
not  there  the  morning  of  the  accident,  nor  the  morning  after 
the  accident,  and  that  this  track  was  not  used  to  store  cars 
upon,  but  for  the  movement  of  trains  and  switching  of  cars. 

42  Mont.— IS 
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In  the  case  of  Chicago  etc.  Ry.  Co.  ▼.  Pearson,  184  III  386,  56 
N.  E.  633,  one  of  the  grounds  of  negligence  charged  was  the 
storing  of  cars  near  a  street  crossing  so  that  the  view  of  the 
tracks  was  obstructed.  The  court  said:  "There  were  cars  upon 
the  sidetracks,  but  they  were  not  shown  to  be  unnecessarily 
or  improperly  there,  and  that  is  the  legitimate  and  proper  pur- 
pose of  a  sidetrack.  There  must  be  something  further  than  a 
mere  storing  of  cars  on  sidetracks  to  constitute  negligence  on 
the  part  of  the  railroad."  (See,  also,  Thompson  on  Negligence, 
sec.  1507.) 

Appellant's  complaint  alleges  that  the  respondent  company 
was  negligent  in  sounding  the  whistle  of  the  engine  unusually 
loud.  Defendant  has  not  shown  any  fault  in  this  particular. 
The  engineer  saw  four  harnessed  horses  approaching  on  this 
crossing;  he  had  no  means  whatever  of  knowing  that  a  stop 
would  be  made ;  he  .had  but  one  way  of  warning  the  driver  of 
the  horses,  and  that  was  to  sound  the  engine  whistle.  (Pepper 
v.  Southern  Pac.  Co.,  105  CaL  389,  38  Pac.  974;  Schaefert  v. 
Railway  Co.,  62  Iowa,  624,  17  N.  W.  893.)  There  is  no  pre- 
sumption indulged  that  the  blowing  of  a  whistle  upon  a  loco- 
motive is  a  negligent  act,  and  a  plaintiff  must  establish  facts 
from  which  such  a  conclusion  may  be  legitimately  drawn. 
(Farley  v.  Harris,  186  Pa.  440,  40  Atl.  798.) 

If  it  was  sought  to  rely  upon  section  4289  of  the  Codes  for 
a  recovery  here,  the  complaint  gives  not  the  slightest  indica- 
tion of  that  fact;  the  charge  is  that  the  company  "omitted  to 
give  any  warning  of  any  kind." 

Section  4289  imposes  a  particular  obligation  that  did  not 
exist  at  the  common  law,  to-wit,  to  sound  the  locomotive  whistle- 
or  ring  the  bell  on  approaching  a  crossing,  and  if  they  intended 
to  ground  a  cause  of  action  upon  it,  they  should  have  plead 
the  substance  or  effect  of  that  section.  (KeUy  v.  Railway  Co., 
35  Mont.  243,  88  Pac.  1009 ;  MUey  v.  Railway  Co.,  41  Mont.  51, 
108  Pac.  5.)  Not  having  done  this,  no  recovery  can  be  had 
for  the  violation,  if  any,  of  the  provisions  of  this  section. 


f 
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Messrs.  Miller  &  O'Connor,  in  behalf  of  Appellant,  submitted 

a  brief,  and  Mr.  J.  F.  0  'Connor  argued  the  cause  orally. 

* 

Appellant  made  out  a  prima  facie  ease  of  negligence  on  the 
part  of  the  respondent,  in  leaving  cars  in  such  a  position,  near 
a  crossing  constantly  used  by  the  public  and  within  the  corporate 
limits  of  a  city,  subject  to  explanation  by  the  respondent.  The 
respondent  failed  to  give  any  reason  why  the  cars  were  left 
there.  (Receivers  of  Huston  Ry.  Co.  v.  Stewart  (Tex.),  17  S. 
W.  33 ;  see,  also,  Bussian  v.  Milwaukee  etc.  R.  Co.,  56  Wis.  325, 
14  N.  W.  455 ;  Golinvaux  v.  Burlington  etc.  R.  Co.,  125  Iowa,  652, 
101  N.  W.  466;  2  Thompson  on  Negligence,  sec.  1507.) 

In  determining  whether  or  not  it  was  negligence  to  run  de- 
fendant's train  at  the  speed  at  which  it  is  alleged  to  have  been 
run,  the  circumstances  surrounding  the  crossing  must  be  taken 
into  consideration;  that  is  to  say,  the  frequency  of  the  travel 
over  the  crossing,  it  being  within  the  corporate  limits  of  the  city. 
Under  the  circumstances  in  this  case,  the  rate  of  speed  of  twenty- 
five  miles  per  hour  is  at  least  evidence  of  negligence  on  the  part 
of  the  company,  which  would  present  a  question  of  fact  for  a 
jury.  (See  International  etc.  Ry.  Co.  v.  Starling,  16  Tex.  Civ. 
App.  365,  41  S.  W.  181 ;  Chicago  B.  &  Q.  Ry.  Co.  v.  Orablin,  38 
Neb.  90,  56  N.  W.  796 ;  Guggenheim  v.  Lake  Shore,  66  Mich.  150, 
33  N.  W.  161 ;  Bilton  v.  Southern  Pacific  Ry.  Co.,  148  Cal.  443, 
83  Pac.  440.) 

The  evidence  clearly  tends  to  prove  the  charge  that  the  loco- 
motive whistle  was  sounded  unusually  loud  and  that  the  train 
was  negligently  run  past  the  appellant.  That  the  sounding  of 
the  whistle  right  at  the  horses'  heads  was  an  act  of  negligence 
on  the  part  of"  the  operatives  of  the  train,  see  Thompson  on 
Negligence,  sec.  1925 ;  Pratt  v.  Chicago,  R.  I.  Ry.  Co.,  107  Iowa, 
287,  77  N.  W.  1064. 

Appellant  made  a  vigilant  use  of  all  his  senses  to  ascertain  the 
approach  of  a  train.  He  looked,  listened  and  approached  the 
crossing  slowly.  True,  he  did  not  stop  to  listen,  but  if,  as  he 
says,  there  were  no  noises  to  interfere  with  his  hearing,  it  would 
have  been  idle  for  him  to  have  stopped.    There  are  no  facts  in 
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this  case  that  would  justify  the  application  of  the  extreme  hard- 
and-fast  rule,  stop,  look  and  listen  as  you  approach  a  railway 
crossing.  The  question  of  whether  or  not  he  should  have 
stopped,  in  addition  to  what  he  did  do,  is  purely  a  question  for 
the  jury.  (Case  v.  Chicago  Cheat  Western  Ry.  Co.  (Iowa),  126 
N.  W.  1037 ;  Hunter  v.  Mont.  Cent.  Ry.  Co.,  22  Mont.  525,  57 
Pac.  140;  Thompson  on  Negligence,  sec.  1645.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

Near  the  easterly  yard  limits  in  the  city  of  Livingston,  daring 
the  month  of  July,  1908,  the  defendant  railway  company  main- 
tained four  tracks,  which  for  the  purposes  of  this  appeal  will  be 
designated  the  "Main,"  "No.  1,"  "Old,"  and  "Stock  Yards" 
tracks.    The  "Main"  track  over  which  passenger  trains  were 
operated  was  the  most  southerly  one.    Some  sixty-six  feet  north 
of  this  track  was  "No.  1"  track.    North  of  "No.  1"  track  was  the 
"Old"  track;  and  north  of  this  the  "Stock  Yards' '  track. 
These  four  tracks  crossed  the  public  road  within  the  city  limits. 
On  or  about  July  9,  1908,  the  plaintiff  was  hauling  grain  from 
his  home  north  of  Livingston,  to  the  elevator  in  that  city,  using 
a  four-house  team  in  his  work,  and  it  was  necessary  for  him  to 
cross  the  four  tracks  mentioned  at  the  public  road  crossing  re- 
ferred to  above.    When  plaintiff's  team  had  crossed  track  "No. 
1,"  a  passenger  train  moved  rapidly  from  the  west  on  the 
"Main"  track,  passed  plaintiff's  team,  which  became  frightened 
and  unmanageable,  upset  the  wagon  on  which  plaintiff  was  rid- 
ing, with  the  result  that  plaintiff  was  crippled,  his  wagon  dam- 
aged and  one  of  his  horses  injured.     At  the  conclusion  of  the 
testimony  upon  the  trial  of  the  case,  the  court  granted  defend- 
ant's motion  for  a  directed  verdict,  and  under  instruction  a 
verdict  was  returned  in  favor  of  the  defendant  and  a  judgment 
rendered  and  entered  in  accordance  therewith.    Prom  an  order 
denying  his  motion  for  a  new  trial  the  plaintiff  appealed. 

The  complaint  charges  that  the  railway  company  was  neg- 
ligent in  the  following  particulars:  (1)  In  placing  a  number  of 
box-cars  on  track  "No.  1"  immediately  west  of  the  crossing, 
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which  cars  obstructed  the  plaintiff's  view  of  the  "Main"  track 
to  the  west;  (2)  in  failing  to  give  any  warning  signal  as  its 
passenger  train  approached  the  crossing;  (3)  in  running  its 
train  at  an  excessively  high  rate  of  speed ;  and  (4)  in  sounding 
the  whistle  of  .the  locomotive  drawing  the  passenger  train  un- 
usually loud  as  the  train  passed  plaintiff's  team.  All  these 
allegations  of  negligence  were  denied  in  the  answer,  and  the  de- 
fendant pleads  affirmatively  the  defense  of  contributory  neg- 
ligence. The  motion  for  a  directed  verdict  specifies  as  the 
grounds  thereof,  that  plaintiff  failed  to  prove  all  the  concurring 
acts  of  negligence  charged;  that  he  failed  to  prove  any  act  of 
negligence  alleged,  and  that  the  evidence  shows  contributory  neg- 
ligence on  plaintiff's  part.  The  order  sustaining  the  motion  is 
general.  In  this  court  counsel  for  respondent  railway  company 
have  not  urged  the  defense  of  contributory  negligence,  but  have 
insisted  that  the  trial  court's  order  is  fully  justified  upon  the 
other  grounds  of  the  motion. 

1.  It  is  insisted  that  the  several  acts  of  negligence  are  charged 
as  concurrent,  in  the  sense  that  proof  of  all  of  them  is  necessary 
to  make  out  the  plaintiff's  case,  but  with  this  we  do  not  agree. 
In  attempting  to  show  the  causal  connection  between  the  acts  of 
negligence  charged  and  the  injury  to  plaintiff,  the  complaint 
might  have  been  much  more  specific,  and  we  are  not  prepared  to 
say  at  this  time  that  proof  of  any  one  of  the  acts  of  negligence 
charged  would  warrant  a  recovery  in  plaintiff's  favor;  but  we 
think  that  the  allegations  with  respect  to  one  or  two  of  the  neg- 
ligent acts  might  have  been  omitted  and  the  complaint  still  state 
a  cause  of  action;  in  other  words,  that  the  several  acts  of  neg- 
ligence are  not  charged  to  be  so  far  interdependent  that  proof 
of  all  is  essential  to  make  out  a  case.  For  instance :  Ifo  cannot 
be  said  that  the  complaint  makes  the  allegation  with  respect  to 
the  act  of  leaving  the  box-cars  on  "No.  1"  track  essential  to  a 
complete  statement  of  the  cause  which  led  directly  to  plaintiff's 
injury.  The  case  of  Forsell  v.  Pittsburgh  &  Mont.  Copper  Co., 
38  Mont.  403,  100  Pac.  218,  presents  one  of  the  best  examples 
to  be  found  in  the  books  of  a  complaint  which  charges  concur- 
rent acts  of  negligence,  using  the  term  "concurrent"  in  the 
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sense  of  acts  so  far  mutually  dependent  that  in  the  absence  of 
any  one  the  accident  would  not  have  occurred.  The  word  "con- 
current" is  not  an  apt  one  to  use  in  this  connection,  but  the 
courts  have  adopted  it  for  want  of  a  better  term.  In  Frederick 
v.  Hale,  ante,  p.  153, 112  Pac.  70,  we  reviewed  this  question  at 
length,  and  distinguished  cases  of  the  class  to  which  the  ForsM 
Case  belongs  from  cases  in  which  several  acts  of  negligence  are 
charged,  but  in  which  a  combination  of  all  the  acts  is  not  made 
essential  to  produce  the  injury.  Our  conclusion  is  that  under 
the  allegations  of  this  complaint  it  was  not  necessary  for  plain- 
tiff to  prove  all  the  acts  of  negligence  as  charged  in  order  to 
make  out  his  case. 

2.  It  is  urged  that  plaintiff  did  not  prove  any  act  of  negli- 
gence alleged.  One  act  of  negligence  charged  was  the  failure 
of  defendant's  employees  who  operated  the  passenger  train  to 
give  any  warning  signal  as  the  train  approached  the  crossing  over 
which  plaintiff  was  about  to  pass.  Section  4289,  Revised  Codes, 
provides:  "If  any  railroad  corporation  within  this  state 
*  •  *  shall  permit  any  locomotive  to  approach  any  high- 
way, road  or  railroad  crossing,  without  causing  the  whistle  to 
be  sounded,  at  a  point  between  fifty  and  eighty  rods  from  the 
crossing,  and  the  bell  to  be  rung  from  said  point  until  the  cross- 
ing is  reached,  •  •  •  [it]  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  The  evidence  in  this  case  tends  to  show  that 
the  passenger  train  approached  the  crossing  in  question  without 
giving  any  warning  signal  whatever  until  it  was  approximately 
one  hundred  feet  from  the  crossing,  when  the  whistle  was 
sounded.  There  is  in  fact  a  slight  variance  between  the  allega- 
tion of  the  complaint  and  the  proof,  but  it  can  hardly  be  said  to 
be  material.  The  evidence  tends  to  show  a  violation  by  the  de- 
fendant company  of  the  provision  of  the  statute  referred  to 
above,  and  this  of  itself  makes  out  a  prima  fade  case  of  neg- 
ligence. (Hunter  v.  Montana  Central  Ry.  Co.,  22  Mont.  525,  57 
Pac.  140;  Sprague  v.  Northern  Pacific  Ry.  Co.,  40  Mont.  481, 
107  Pac.  412.) 

3.  The  evidence  tended  to  show  that  the  passenger  train  was 
proceeding  at  the  rate  of  twenty-five  miles  per  hour.    We  are 
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not  prepared  to  say  that,  standing  alone,  this  evidence  is  suffi- 
cient to  establish  negligence  as  a  matter  of  law,  but  when  con- 
sidered in  connection  with  the  evidence  tending  to  show  that  the 
crossing  was  within  the  city  limits;  that  plaintiff's  view  was  ob- 
structed by  the  cars  standing  on  "No.  1"  track;  and  that  there 
was  not  any  warning  given  of  the  approach  of  the  train  until  it 
was  within  one  hundred  feet  of  the  crossing,  it  became  a  ques- 
tion for  the  determination  of  the  jury  whether  under  the  cir- 
cumstances the  rate  of  speed  was  excessive.  (International  & 
6.  N.  B.  Co.  v.  Starling,  16  Tex.  Civ.  App.  365,  41  S.  W.  181 ;  3 
Elliott  on  Railroads,  sec.  1160;  2  Thompson  on  .Negligence,  sec 
1873  etseq.) 

4.  It  cannot  be  said  that  the  evidence  in  this  case  establishes 
contributory  negligence  on  the  part  of  plaintiff  as  a  matter  of 
law.  In  fact,  counsel  for  respondent  do  not  urge  that  ground 
of  their  motion  in  this  court 

5.  We  think  the  complaint  states  a  cause  of  action.  Some  of 
the  allegations  are  so  indefinite  that  it  is  difficult,  if  not  im- 
possible, to  see  the  causal  connection  between  some  of  the  acts 
of  negligence  and  the  injury.  But  in  the  absence  of  a  special 
demurrer  or  motion  to  make  more  specific,  we  think  the  com- 
plaint is  sufficient  under  the  rule  repeatedly  announced  by  this 
court.  (Logan  v.  Billings  &  Northern  B.  Co.,  40  Mont.  467,  107 
Pac.  415,  and  cases  cited.) 

Our  conclusion  is  that  the  case  should  have  gone  to  the  jury 
for  a  determination  of  the  merits.  The  order  denying  plaintiff's 
motion  for  a  new  trial  is  reversed,  and  the  cause  is  remanded 
for  a  new  triaL 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 
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KIFT  bt  al.,  Appellants,  v.  MASON  bt  al.,  Respondents. 

(No.  2,895.) 
(Submitted  November  16,  1910.    Decided  November  29,   1910.) 

[112  Pac.  392.] 

Equity — Fraud — Mining  Claims — Leases — Cancellation — Evi- 
dence— Findings — Conclusiveness — Placer  Claims — "Known" 
Veins  Within  Boundaries  of. 

Equity — Findings — When  Conclusive, 

1.  On  appeal  in  equity  cases  the  findings  of  the  trial  court  win  be 
sustained,  unless  it  appears  that  the  evidence  preponderates  against 
them. 

Lode  Mining  Claims — Leases — Fraud — Cancellation — Evidence. 

2.  Evidence  in  an  action  to  cancel  a  contract  of  lease  and  bond  on 
a  mining  claim,  for  fraud  alleged  to  have  been  perpetrated  by  the 
lessees  on  the  lessors  so  as  to  induce  the  latter  to  enter  into  it,  held, 
not  to  preponderate  against  the  trial  court's  findings  in  favor  of  de- 
fendants. 

Same — Validity,   When   on   Patented    Placer    Claims — "Known"   Veins- 
Proof. 

3.  A  quarts  lode  claim  upon  a  patented  placer  depends,  for  its 
ultimate  validity  and  value,  upon  the  ability  of  the  locators  to  prove 
that  at  the  time  application  for  patent  to  the  placer  claim  was  made, 
it  (the  placer)  was  known  to  contain  the  vein  upon  which  discovery 
of  the  quartz  claim  was  made.     (U.  S.  Bev.  Stats.,  sec  2333.) 

Same — Value  of  Quarts  Lode  Within  Boundaries  of  Placer — Evidence. 

4.  Where  at  the  time  a  contract  of  lease  and  bond  on  a  quarts 
lode  mining  claim,  located  upon  a  patented  placer,  was  entered  into, 
said  claim  was  a  mere  prospect,  the  location  of  which  was  incom- 
plete, and  without  ore  of  commercial  value  in  sight,  the  court  was 
warranted  in  finding  that  the  claim  then  did  not  have  a  value  greater 
than  $500,  even  though  subsequent  development  had  demonstrated 
that  the  property  was  of  much  greater  value. 

'Appeal  from  District  Court,  Silver  Bow  County;  «T.  M.  Clem- 
ents, a  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  Samuel  Kift  and  Isaac  Knoyle,  an  infant,  by 
James  Knoyle,  guardian  ad  litem,  against  Louis  Mason  and 
another.  Judgment  for  defendants,  and  plaintiffs  appeal  from 
it  and  an  order  denying  their  motion  for  a  new  trial.  Jmdg- 
ment  affirmed. 
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Messrs.  Kremer,  Sanders  &  Kremer  submitted  a  brief  in  be- 
half of  Appellants.  Mr.  J.  Bruce  Kremer  argued  the  cause 
orally. 

The  district  court  found  that  the  plaintiffs  did  not  use  ordi- 
nary prudence  to  ascertain  whether  Mason  owned  any  interest 
in  the  ground  covered  by  the  Hornet  location,  prior  to  the  exe- 
cution of  the  lease  and  bond.  The  telling  of  an  untruth,  know- 
ing it  to  be  an  untruth,  with  intent  to  induce  a  man  to  alter 
his  condition,  in  consequence  whereby  he  sustains  damages,  con- 
stitutes fraud.  (Smith  on  the  Law  of  Frauds,  p.  2.)  "It  is  no 
excuse  for,  nor  does  it  lie  in  the  mouth  of,  the  defendant  to 
aver  that  plaintiff  might  have  discovered  the  wrong  and  pre- 
vented its  accomplishment  had  he  exercised  watchfulness." 
(Id.,  pp.  72,  73 ;  see,  also,  Wannell  v.  Kem,  57  Mo.  478 ;  Morris 
v.  Courtney,  120  Cal.  63,  52  Pac.  129.)  A  vendee  is  not  de- 
prived of  his  remedy  for  deceit  because  he  might  have  learned 
the  falsity  of  the  vendor's  statements  from  the  public  record. 
(Wilson  v.  Higbee  (C.  C),  62  Fed.  723;  Hunt  v.  Barker,  22 
R.  I.  18,  84  Am.  St.  Rep.  812,  46  Atl.  46 ;  Curtley  v.  Security  S. 
Society,  46  Wash.  50,  89  Pac.  180 ;  Fargo  Gas  Light  <Sc  C.  Co. 
v.  Fargo  etc.  Co.,  4  N.  D.  219,  59  N.  W.  1066,  37  L.  R,  A.  593 ; 
Eames  v.  Morgan,  37  111.  260;  McKee  v.  Eaton,  26  Kan.  226; 
Carpenter  v.  Wright,  52  Kan.  221,  34  Pac.  798 ;  Young  v.  Hop- 
Jcins,  22  Ky.  (6  T.  B.  Mon.)  18;  David  v.  Park,  103  Mass.  501.) 

In  behalf  of  Respondents,  there  was  a  brief  by  Mr.  L.  P.  Fore- 
stett  and  Mr.  I.  A.  Cohen,  and  oral  argument  by  Mr.  Forestell. 

The  plaintiffs  were  not  justified  in  relying  upon  any  general 
statements,  which  they  claim  were  made  by  the  defendant 
Mason.  Where  the  facts  are  equally  accessible  to  both  parties, 
public  policy  demands  that  the  law  should  require  persons  to 
whom  representations  are  made  to  use  all  reasonable  means  for 
determining  their  truth,  and  failure  to  investigate  amounts  to 
inexcusable  negligence  which  will  preclude  the  negligent  party 
from  obtaining  relief.  (Andrus  v.  Refining  Co.,  130  U.  S.  643, 
0  Sup.  Ct  645,  32  L.  Ed.  1054;  Farrar  v.  Churchill,  135  U.  S. 
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€09,  10  Sup.  Ct.  771,  34  L.  Ed.  246 ;  Toner  v.  Meussdorffer,  123 
Cal.  462,  56  Pac.  39;  Champion  v.  Woods,  79  Cal.  17,  12  Am. 
St.  Rep.  126,  21  Pac.  534;  Short  v.  Pierce,  11  Utah,  29,  39 
Pac.  474 ;  Griffith  v.  Strand,  19  Wash.  686,  54  Pac.  613 ;  Fair 
v.  Peterson,  91  Wis.  182,  64  N.  W.  863;  Shappiro  v.  Goldberg, 
192  U.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed.  419 ;  Grinrod  v.  Anglo- 
American  B.  Co.,  34  Mont.  169,  85  Pac.  891.)  He  who  al- 
leges fraud  as  a  ground  for  relief  in  a  judicial  proceeding,  to 
succeed,  must  establish  the  charge  by  a  preponderance  of  the 
evidence,  which  also  must  be  clear  and  satisfactory.  (Bice  v. 
Jerenson,  54  Wis.  248,  11  N.  W.  549 ;  F.  Dohmen  Co.  ▼.  Niagara 
Falls  Ins.  Co.,  96  Wis.  38,  71  N.  W.  69 ;  Standard  Mfg.  Co.  v. 
Slot,  121  Wis.  14,  105  Am.  St.  Eep.  1016,  1023,  98  N.  W.  923.) 
"To  justify  a  court  in  rescinding  a  contract  on  the  ground 
of  fraud,  the  testimony  must  be  of  the  strongest  and  most  co- 
gent character  and  the  case  a  clear  one."  (Atlantic  Delaine 
Co.  v.  James,  94  U.  S.  207,  24  L.  Ed.  112;  CoughUn  v.  Rich- 
mond, 77  Iowa,  188,  41  N.  W.  613;  McCaU  v.  BushneU,  41 
Minn.  37,  42  N.  W.  545 ;  Hoy  v.  Robinson,  23  Or.  47,  31  Pac 
62;  Walton  v.  Elackman  (Tenn.),  36  S.  W.  195;  Lavassar  ▼. 
Washburne,  50  Wis.  200,  6  N.  W.  516.) 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  March,  1900,  the  plaintiffs  made  discovery  of  mineral- 
bearing  rock  in  place  within  the  exterior  boundaries  of  a  pat- 
ented placer  claim,  and  posted  notice  of  location  of  the  Hornet 
quartz  lode  mining  claim.  In  May  following,  and  before  com- 
pleting the  Hornet  location,  plaintiffs  executed  and  delivered 
to  defendant  Mason  a  contract  of  lease  and  bond  upon  their 
interests.  The  contract  admitted  Mason  to  the  possession  of 
the  premises,  defined  his  duties  and  gave  him  an  option  to  pur- 
chase at  any  time  within  two  years  upon  the  payment  of  $500. 
In  November,  1901,  this  suit  was  brought  to  cancel  the  contract 
upon  the  ground  of  fraud.  The  complainant  alleges  that  after 
plaintiffs  made  their  location  of  the  Hornet  lode  claim,  Masori 
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came  to  them  and  stated  that  the  property  was  his,  and  that 
plaintiffs  had  " jumped"  his  claim;  that  plaintiffs  believed 
these  representations  to  be  true  and  relied  upon  them;  that 
Mason  then  asked  for  a  lease  and  bond  upon  the  property,  and 
because  of  the  representations  made  by  him  and  the  reliance 
thereon  by  the  plaintiffs,  they  executed  the  contract  referred 
to  above;  that  in  truth  and  in  fact  Mason's  statement  that  he 
owned  the  ground  was  wholly  false,  and  fraudulently  made 
for  the  purpose  of  procuring  the  lease  and  bond;  that  at  the 
time  the  plaintiffs'  interests  were  reasonably  worth  $5,000;  that 
as  soon  as  plaintiffs  discovered  that  Mason  did  not  own  the 
premises  and  that  his  representations  to  them  were  untrue,  they 
elected  to  rescind  the  contract  and  notified  the  defendants.  It 
is  alleged  that  the  defendant  Merriman  claims  some  interest 
in  the  contract  as  a  co-owner  with  Mason.  The  answer  admits 
the  ownership  of  plaintiffs  in  the  Hornet  lode  claim;  admits 
the  making  of  the  contract;  denies  all  the  allegations  of  fraud; 
pleads  the  transfer  of  the  interest  of  Mason  in  the  contract  to 
the  defendant  Merriman;  pleads  compliance  on  the  part  of 
the  defendants  with  all  the  terms  of  the  contract  by  them  to 
be  performed,  including  a  tender  of  the  amount  of  the  purchase 
price  within  the  time  limited,  and  its  refusal  by  the  plaintiffs, 
and  concludes  with  a  prayer  for  a  decree  for  specific  perform- 
ance of  the  contract  by  the  plaintiffs.  The  cause  was  tried 
to  the  court  without  a  jury.  Findings  of  fact  and  conclusions 
of  law,  all  in  favor  of  defendants'  contention,  were  made  and 
a  decree  in  conformity  with  the  prayer  of  their  answer  was 
rendered  and  entered.  From  that  judgment  or  decree  and  an 
order  denying  their  motion  for  a  new  trial,  plaintiffs  appealed. 

Appellants  contend  that  the  evidence  does  not  justify  findings 
2,  4,  5,  6,  7,  8,  9, 10, 11  and  12  or  any  of  them ;  but  if  findings  2 , 
4  and  the  first  part  of  5  are  to  be  sustained,  the  others  are  en- 
tirely immaterial.  Findings  2,  4,  and  the  portion  of  5  referred 
to  above,  are  as  follows: 

"  (2)  That  after  plaintiffs  had  located  the  Hornet  lode  claim, 
the  defendant  Mason  did  not  represent  to  or  tell  plaintiffs  or 
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either  of  them  that  the  ground  covered  by  the  Hornet  location 
was  the  property  of  said  Mason. ' ' 

"(4)  That  the  Hornet  lode  claim  was  not  of  the  value  of 
$5,000,  nor  of  any  greater  value  than  $500  at  the  time  of  the 
execution  of  the  said  lease  and  bond  on  May  2,  1900. 

"(5)  That  the  defendant  Mason  did  not  represent  to  plain- 
tiffs or  either  of  them  that  he,  Mason,  owned  the  ground  cov- 
ered by  the  Hornet  location  nor  did  he  represent  that  it  was 
his  property.    •    •    •     " 

It  will  be  observed  that  findings  2  and  5  are  to  the  same  ef- 
fect, and  determine  the  principal  issue  made  by  the  pleadings 
adversely  to  the  plaintiffs.  It  is  the  rule  in  this  state,  now  too 
well  established  to  be  open  to  further  controversy,  that  on  ap- 
peal in  an  equity  case  the  findings  of  the  trial  court  will  be 
sustained,  unless  it  appears  that  the  evidence  preponderates 
against  such  findings.  (Bordeaux  v.  Bordeaux,  32  Mont.  159, 
80  Pac.  6 ;  Finlen  v.  Heime,  32  Mont.  354,  80  Pac.  918 ;  Pope 
v.  Alexander,  36  Mont.  82,  92  Pac.  203 ;  Watkins  v.  Watkins, 
39  Mont.  367,  102  Pac.  860.)  Does  the  evidence  disclosed  by 
this  record  preponderate  against  the  findings  that  Mason  never 
represented  to  plaintiffs  that  he  owned  the  ground  covered  by 
the  Hornet  location  f  There  is  a  sharp  conflict  in  the  evidence 
upon  this  question.  No  useful  purpose  would  be  subserved  in 
setting  forth  the  testimony  of  the  several  witnesses  at  length. 
Plaintiff  Kift  and  the  witness  James  Knoyle  testified  that  Ma- 
son did  make  the  representation  pleaded  in  the  complaint; 
Mason  denied  it.  There  were  facts  and  circumstances  which 
doubtless  weighed  against  the  plaintiffs'  contention  in  the  mind 
of  the  judge  who  presided  at  the  trial  of  the  case.  The  very 
fact  that  an  option  to  purchase  the  property  within  two  years 
was  given  to  Mason,  of  itself,  amounts  to  a  declaration  of  all 
the  parties  to  the  contract  that  plaintiffs  owned  the  Hornet 
claim,  and  that  Mason  did  not.  It  appears,  too,  that  at  the 
time  the  contract  was  made,  plaintiffs  had  not  discovered  any 
ore  of  commercial  value ;  that  they  had  not  done  any  work  of 
consequence  upon  the  claim,  and  that  from  the  very  nature  of 
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the  case,  the  claim  did  not  have  any  considerable  market  value, 
if  any  market  value  at  all ;  but  that  after  Mason  went  into  pos- 
session and  expended  time  and  money  developing  the  claim, 
valuable  mineral  deposits  were  discovered;  that  plaintiffs  then 
had  an  opportunity  to  sell  for  a  much  larger  sum  than  $500, 
and  then  for  the  first  time  sought  cancellation  of  the  contract. 
The  testimony  given  by  plaintiffs  and  the  witness  James  Knoyle 
respecting  statements  made  by  them  concerning  the  value  of  the 
Hornet  claim  is  contradicted  by  the  testimony  of  witnesses 
apparently  disinterested,  who  were  called  by  the  defendants. 
These  facts  all  doubtless  tended  to  discredit  the  plaintiffs  and 
their  witness  in  the  mind  of  the  trial  judge,  and  we  cannot 
say  that  such  a  result  was  not  justified.  Furthermore,  the  trial 
court  had  the  advantage  over  the  members  of  this  court  in  seeing 
the  witnesses  on  the  stand,  hearing  them  give  their  testimony 
orally  and  observing  their  demeanor,  and  was  therefore  in  a 
much  more  advantageous  position  in  weighing  the  evidence  and 
in  giving  credit  where  credit  was  apparently  due.  Under  these 
circumstances  we  do  not  think  it  can  be  said  that  the  evidence 
preponderates  against  findings  2  and  5  as  made. 

Finding  No.  4  appears  to  us  to  be  fully  justified  by  the  evi- 
dence. As  said  above,  at  the  time  the  contract  was  made  the 
Hornet  claim  was  not  anything  more  than  a  prospect,  without 
any  ore  of  commercial  value  in  sight,  and  with  the  location  not 
completed.  In  addition,  it  was  a  quartz  claim  upon  a  patented 
placer,  and  depended  for  its  ultimate  validity  and  value  upon 
the  ability  of  plaintiffs  to  prove  that  at  the  time  application 
for  patent  to  the  placer  was  made,  the  placer  claim  contained 
this  known  vein  upon  which  discovery  of  the  Hornet  claim  was 
based.  (U.  S.  Rev.  Stats.,  sec.  2333 ;  Noyes  v.  Clifford,  37  Mont. 
138,  94  Pac.  842.)  Under  these  circumstances,  it  seems  to  us 
that  the  trial  court  was  fully  warranted  in  saying  that  the 
Hornet  claim  did  not  have  a  value  greater  than  $500;  and  this, 
too,  notwithstanding  subsequent  development  demonstrated 
that  the  property  was  worth  a  much  greater  sum,  for  the  trial 
court,  in  finding   upon   the   question  of  value,  was  properly 
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considering  the  claim  from  the  standpoint  of  its  condition  at 
the  time  the  contract  was  executed. 

Justification  for  the  findings  above  completely  disposes  of 
every  question  raised  upon  this  appeal.  If  there  was  not  any 
fraud  practiced  upon  plaintiffs  by  Mason  to  secure  the  con- 
tract, then  they  cannot  complain,  even  though  they  may  have 
discovered  that  their  bargain  was  a  very  poor  one.  In  deter- 
mining this  appeal,  we  have  confined  ourselves  to  the  theory 
upon  which  the  cause  was  tried.  We  do  not  mean  to  imply 
that  plaintiffs  could  have  recovered  had  they  proven  that  Ma- 
son did  make  the  representations  which  they  claim  he  made, 
and  that  such  representations  were  false.  Whether  under 
such  circumstances  recovery  could  be  had  is  a  serious  question, 
but  one  not  necessary  to  be  determined  on  this  appeal 
%  The  judgment  and  order  are  affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mr.  Justice  Smith  concur. 


GLEASON,  Respondent,  v.  MISSOURI  RIVER  POWER  CO. 

et  al.,  Appellants. 

(No.  2,876.) 
(Submitted  September  27,  1910.    Decided  November  29,  1910.) 

[112  Pac.  394.] 

'Electricity — Personal  Injuries — Master  and  Servant — Contribu- 
tory Negligence — Assumption  of  Risk — Pleading — Evidence — 
Insufficiency. 

Appeal  and  Error — Objections — Pleading — Necessity. 

1.  An  objection  to  the  sufficiency  of  defendant's  plea  of  contributory 
negligence  need  not  be  considered  on  appeal,  where  it  was  not  raised 
in  the  trial  court. 

Negligence — Contributory  Negligence— Pleading. 

2.  Contributory  negligence  should  be  pleaded'  with  the  same  degree 
of  particularity  required  in  pleading  negligence. 
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Master  and  Servant — Injuries — Action — Pleading — Assumption  of  Bisk. 

3.  The  principles  relating  to  the  particularity  and  sufficiency  of 
pleas  of  negligence  and  contributory  negligence  apply  to  the  plea  of 
assumption  of  risk. 

flame— Injuries — Action — Jury  Question — Contributory  Negligence. 

4.  In  an  employee's  action  for  injuries  by  contact  with  an  electric 
wire,  claimed  to  have  been  caused  by  defendant's  negligence  in  not 
informing  plaintiff  as  to  the  amount  of  current  carried  by  the  wire, 
etc.,  evidence  held  not  to  warrant  a  finding  of  contributory  negligence 
as  a  matter  of  law. 

Same— Injuries — Evidence — Insufficiency. 

5.  In  a  servant's  action  for  injuries  by  contact  with  an  electric  wire, 
claimed  to  have  been  caused  by  his  employer's  negligence  in  failing 
to  inform  him  of  the  strength  of  the  current  in  the  wires,  evidence 
held  not  to  sustain  a  verdict  for  plaintiff. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Edwin  C.  Gleason  against  the  Missouri  River 
Power  Company  and  another.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  motion  for  a  new  trial,  defendants  ap- 
peal.   Reversed  and  remanded. 

There  was  a  brief  in  behalf  of  Appellants  by  Mr.  Wm.  Wal- 
lace, Jr.,  Mr.  John  O.  Brown,  and  Mr.  B.  F.  Oaines.  Mr.  Brown 
argued  the  cause  orally. 

Plaintiff's  entire  case  is  without  proof.  It  has  been  held 
that  a  mere  scintilla  of  evidence  is  not  sufficient  to  take  a  case 
to  the  jury,  so  it  certainly  should  be  held  reversible  error  to 
allow  a  case  to  go  to  a  jury  or  allow  a  judgment  to  stand  where 
the  evidence  conclusively  establishes  not  only  that  the  plain- 
tiff is  without  his  scintilla,  but  that  his  theory  is  impossible. 
It  has  been  repeatedly  held  that  the  maxim  of  res  ipsa  loquitur 
does  not  apply  in  master  and  servant  cases,  and  expressly  held 
to  never  apply  in  electric  shock  personal  injury  eases  of  this 
character.  (Looney  v.  Metropolitan  By.  Co.,  200  U.  S.  480,  26 
Sup.  Ct.  303,  50  L.  Ed.  564 ;  Bcebe  v.  Transit  Co.,  206  Mo.  419, 
103  S.  W.  1019,  12  L.  R.  A.,  n.  s.,  760.)  We  claim  the  jury 
were  so  biased  and  so  influenced  by  passion  and  prejudice  as 
to  absolutely  disregard  the  evidence  and  their  instructions  and 
simply  find  a  verdict  on  no  evidence.    This  being  true,  this 
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court  is  not  only  entitled  to  go  over  the  facts,  but,  in  this  case, 
determine  them.  The  testimony  of  the  plaintiff  himself  makes 
the  question  of  the  sufficiency  of  the  proof  in  this  case  a  mat- 
ter of  mere  mathematical  calculation  (as  it  is),  and  where  the 
evidence  is  of  such  a  character  that  the  appellate  court  stands 
on  an  equal  footing  with  the  jury  in  considering  it,  the  appel- 
late court  should  review  it,  and  where  the  verdict  is  contrary 
to  the  evidence,  grant  a  new  trial.  (Elwood  Mill  Co.  v.  Jackson, 
11  Ind.  App.  181,  38  N.  E.  824 ;  Hazard  Powder  Co.  v.  Somer- 
ville  Mfg.  Co.,  78  Conn.  171,  112  Am.  St.  Bep.  144,  61  AtL 
519;  Lovitt  v.  Russell,  138  Mo.  474,  40  S.  W.  123;  Casio  v. 
Baker,  59  W.  Va.  683,  53  S.  E.  600;  Miss.  Cotton  OH  Co.  v. 
Starling  Co.  (Miss.),  23  South.  648;  Nelson  v.  Big  Black  foot 
Co.,  17  Mont.  556,  44  Pac.  81;  Newell  v.  Whitwell,  16  Mont 
243,  40  Pac.  866 ;  Landsman  v.  Thompson,  9  Mont.  182,  22  Pac. 
1148;  Northern  P.  By.  Co.  v.  Schimmdl,  6  Mont.  161,  9  Pac 
889 ;  Knipe  v.  Washoe  C.  Co.,  37  Mont  161,  95  Pac.  129 ;  Walsh 
v.  Mueller,  16  Mont.  180,  40  Pac.  292 ;  Boe  v.  Lynch,  20  Mont 
80,  49  Pac.  381 ;  Meyers  v.  Savery,  19  Mont.  329,  48  Pac.  390.) 
Where  the  verdict  rendered  in  the  trial  court  is  without  any 
support  in  the  evidence,  it  is  the  duty  of  the  appellate  court 
to  so  declare,  and  set  aside  the  judgment  based  on  it.  (Illinois 
Steel  Co.  v.  Kinnare,  93  111.  App.  83;  Rock  Island  etc.  By.  v. 
Dormandy,  103  111.  App.  127 ;  Lake  Erie  &  W.  B.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  E.  843 ;  Zienke  v.  Northern  Pac.  By., 
8  Idaho,  54,  66  Pac.  828;  Thomas  v.  Power  Co.,  7  Idaho,  435, 
63  Pac.  595;  Haenky  v.  Weishaar,  64  Kan.  717,  68  Pac.  610; 
Munk  v.  Kanzler,  26  Ind.  App.  105,  58  N.  E.  543 ;  ArchambauU 
v.  Blanchard,  198  Mo.  384,  95  S.  W.  834;  Johnson  v.  Burnes, 
39  W.  Va.  658,  20  S.  E.  686 ;  Banney  etc.  Co.  v.  Hanes,  9  OkL 
471,  60  Pac.  284;  Easterly  etc.  Co.  v.  Berg,  52  Neb.  147,  71 
N.  W.  952.)  The  simple  fact  that  an  accident  happened  is 
not  proof  of  the  master's  negligence.  The  servant,  to  recover, 
must  do  more.  He  must  establish  that  the  accident  happened 
from  negligence  of  the  master  and  that  that  negligence  is  what 
he  complains  of.    Neither  of  these  elements  has  been  shown 
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here.  We  are  simply  left  to  presume  a  fact  in  the  face  of  un- 
disputed facts  and  presumptions  to  the  contrary.  This  cannot 
be.  (Winncott  v.  Orman,  39  Mont.  339,  102  Pac.  570;  Shaw 
v.  New  Tear  Gold  Min.  Co.,  31  Mont.  138,  77  Pac.  515;  Olsen 
v.  M .  0.  P.  Co.,  35  Mont.  400,  89  Pac.  731 ;  McOowan  v.  Nelson, 
36  Mont.  67,  92  Pac.  40 ;  McAuley  v.  Casualty  Co.,  37  Mont  256, 
96  Pac.  131 ;  Monson  v.  Copper  Co.,  39  Mont  50,  133  Am.  St. 
Rep.  549,  101  Pac.  243 ;  see,  also,  Patton  v.  Texas  etc.  By.,  179 
U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  and  Duncan  v.  Rail- 
way, 82  Kan.  230,  108  Pac.  101,  a  well-considered  case  from 
Kansas.) 

The  second  serious  question  raised  in  the  motion  to  direct 
the  verdict  was  the  question  of  plaintiff's  contributory  negli- 
gence. This  we  claim  was  established  in  two  wayB.  First: 
Plaintiff  was  guilty  of  contributory  negligence  in  violating  a 
rule  of  the  company  by  not  waiting  until  after  12  o'clock  when 
the  motor  using  the  current  would  be  shut  down.  Secondly: 
lie  adopted  the  dangerous  method  of  working.  To  have  bridged 
by  "jumpering"  was  safe,  while  to  work  without  bridging  was 
dangerous. 

Electricity  is  known  to  be  a  highly  dangerous  unseeable,  un- 
knowable element  or  fluid.  The  rule  of  law  that  a  master 
must  use  care  commensurate  with  the  danger  applies  with  ad- 
ditional force  to  the  master  whose  employment  requires  work 
with  such  a  dangerous  thing.  With  equal  force  does  that  rule 
apply  to  all  who  come  in  contact  with  it.  "Knowledge  that 
wires  are  liable  to  get  out  of  repair,  and  when  out  of  repair 
that  they  are  dangerous  to  life,  is  something  entering  into  the 
question  of  care  as  it  applies  to  both  parties."  {Gloucester 
Electric  Co.  v.  Dover,  153  Fed.  139-141,  82  C.  C.  A.  291.) 

Plaintiff's  obedience  of  the  rule  referred  to  would  have  en- 
abled him  to  work  on  a  line  that  had  no  current — no  motor 
using  current — which  he  well  knew,  but,  disregarding  both  the 
rule  and  the  danger,  he  goes  ahead  and  in  consequence  finds  a 
live  wire  and  is  injured.  We  insist  that  his  violation  of  the 
rule  was  contributory  negligence  defeating  recovery.     (Joyce  on 
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Electric  Law,  sec.  678;  5  Thompson  on  Negligence,  sees.  5395 
et  seq.;  Elliott  on  Railways,  sec.  1282;  26  Cyc.  1160-1162.) 
And  by  violation  of  a  rule  a  servant  takes  upon  himself  the 
risk  of  all  the  consequences  which  might  from  his  knowledge 
and  experience  be  expected  to  result  from  such  violation. 
(Boucher  v.  Oregon  B.  &  N.  Co.,  50  Wash.  627,  97  Pac.  661; 
Lake  etc.  Co.  v.  Craig,  80  Fed.  488,  25  C.  C.  A.  585 ;  Lake  etc. 
By.  Co.  v.  Wilson,  88  Tenn.  316,  12  S.  W.  720.) 

The  second,  and  perhaps  the  stronger,  proof  of  plaintiff's 
contributory  negligence  was  his  adopting  the  dangerous  method 
of  working  without  "  jumpering' *  the  fuse. 

"Jumpering"  is  a  term  commonly  used  among  electricians, 
and  means  literally  bridging  across.  Electricity  is  like  water,  in 
that  it  flowB  along  the  course  offering  the  least  resistance;  so, 
too,  is  it  like  water  in  that  if  it  has  pressure  (voltage)  behind 
it,  it  will  jump  farther  out  into  space.  Especially  is  this  true 
if  in  addition  to  pressure  there  is  some  exposed  conductor  near. 
The  current  forced  out  by  the  pressure  jumps  to  the  near  con- 
ductor in  its  endeavor  to  reach  the  ground.  Linemen  well 
know  this,  so  the  custom  has  grown  from  experience  and  in- 
struction to  "jumper"  around  a  place  where  you  have  to  work; 
that  is,  put  wires  in  around  the  place  and  thus  furnish  a  con- 
ductor for  the  current.  Where  a  servant  elects  to  take  the  more 
dangerous  of  two  methods  open  to  him,  his  contributory  negli- 
gence defeats  recovery  in  ordinary  cases.  This  being  the  usual 
rule,  how  much  more  applicable  it  becomes  where  he  is  handling 
electricity,  where  his  care  must  be  measured  by  the  great  danger 
he  handles.  To  allow  servants  in  such  cases  to  recover  when 
they  have  disregarded  rules,  experience  and  common  sense 
would  be  to  require  the  masters  to  follow  every  detail  of  electri- 
cal work  and  render  impossible  the  conduct  of  the  great  growing 
industry  of  furnishing  electrical  power.  (Joyce  on  Electricity, 
p.  1051;  Frick  v.  Salt  Lake  etc.  Co.,  18  Utah,  493,  56  Pac.  90; 
Fouglas  v.  Southern  Pac.  By.  Co,,  151  Cal.  242,  90  Pac.  538; 
Emjlisli  v.  Railway  Co.,  24  Fed.  909;  Smart  v.  Electric  Co.,  47 
La.  Ann.  869,  17  South.  346;  KUroy  v.  Foss,  161  Mass.  138,  36 
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N.  E.  746 ;  St.  Louis  etc.  Co.  v.  Burke,  12  111.  App.  372 ;  Gowen 
v.  Harley,  56  Fed.  973,  6  C.  C.  A.  1190 ;  Morris  v.  Railway  Co., 
108  Fed.  747,  47  C.  C.  A.  661.) 

In  behalf  of  Respondent,  Messrs.  Maury  &  Templeman,  and 
Mr.  J.  0.  Davies  submitted  a  brief.  Mr.  Templeman  argued  the 
cause  orally.  On  resubmission  of  the  cause,  both  Mr.  Temple- 
man and  Mr.  Maury  presented  oral  arguments. 

The  burden  of  alleging  and  proving  contributory  negligence 
as  a  defense  was  on  the  defendants;  as  was  also  the  burden  of 
alleging  and  proving  that  the  plaintiff  was  injured  through  a 
risk  assumed.  (Nord  v.  Boston  dk  Mont.  M.  Co.,  30  Mont.  48, 
75  Pac.  681.)  The  allegation  found  in  the  answer  as  to  con- 
tributory negligence  is  so  short  that  we  quote  it:  "That  the 
injuries,  if  any,  sustained  by  the  plaintiff,  were  due  to,  and 
approximately  caused  by,  his  own  contributing  fault  and  care- 
lessness." And  likewise  the  allegation  as  to  assumption  of  the 
risk  is  equally  as  short  and  as  completely  without  pith.  We 
quote  that:  "That  the  injuries,  if  any,  sustained  by  the  plaintiff, 
were  due  to  and  caused  by  dangers,  the  risk  of  injury  for  which 
plaintiff  had  theretofore  assumed."  Here  we  find  nothing  but 
two  legal  conclusions.  In  order  to  charge  a  defendant  with 
negligence,  it  must  be  alleged  that  he  permitted  some  omission, 
or  did  some  act,  and  such  act  or  such  omission  must  be  charac- 
terized as  negligent.  (Pullen  v.  City  of  Butte,  38  Mont.  194, 
99  Pac.  290,  21  L.  R.  A.,  n.  s.,  42.)  It  is  elementary  that: 
"When  contributory  negligence  is  pleaded  as  a  defense,  it  must 
be  alleged  in  the  same  manner  that  negligence  must  be  alleged 
as  a  ground  of  recovery.  The  act  or  omission  must  be  stated, 
must  be  characterized  as  negligent,  and  must  be  shown  to  have 
contributed  to  the  injury  complained  of."  (Phillips  on  Code 
Pleading,  sec.  503;  Bliss  v.  Walcott,  40  Mont.  492,  135  Am. 
St.  Rep.  636,  107  Pac.  423.)  Of  course  the  plea  is  bad,  also, 
under  the  rule  laid  down  in  Birsch  v.  Citizens9  Elec.  Co.,  36 
Mont.  574,  93  Pac.  940.  Under  the  interpretation  of  the  Code 
provisions  as  to  simple  and  concise  language  as  found  in  the 
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opinion  of  the  Pullen  Case,  the  plea  of  assumption  of  the 
as  found  in  the  answer  is  without  utility.    It  states  no  fact. 

Proof  of  the  existence  of  an  object,  condition,  quality  or  tend- 
ency at  a  given  time  raises  a  presumption  of  fact  sufficient 
to  support  a  finding  that  it  continued,  or  until  shown  to  be 
changed.  (Moore  on  Facts,  sec.  546,  and  cases  cited;  Lawson 
on  Presumptive  Evidence,  rule  29 ;  Oernau  v.  Oceanic  8.  N.  Co., 
66  Hun,  633,  21  N.  T.  Supp.  371;  Revised  Codes,  sec.  7962, 
subd.  32.)  The  excessive  amperage  was  there  when  the  200 
ampere  fuses  removed  by  Gleason,  given  to  and  inspected  by 
Mr.  Case,  were  blown.  It  is  presumed  to  continue.  "The  jury 
are  not  bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses  •  •  •  against  a  presumption." 
(Id.,  sec.  8028,  subd.  2.)  The  presumption  was  strengthened  by 
the  failure  of  defendants  to  produce  proof  against  it  in  the  way 
of  meter  readings  of  two  hundred  and  seventeenth  day  of  1907, 
when  they  claimed  the  ability  to  show  the  amperage  at  all 
times.  (Moore  on  Facts,  sec.  579.)  Mr.  Case  and  the  com- 
pany had  the  means  of  knowing  of  the  excessive  amperage 
when  the  blown  200  ampere  fuses  were  brought  in  to  the 
former  the  day  before  the  injury.  Means  of  knowledge  may 
be  sufficient  in  law  to  impute  actual  knowledge  to  anyone. 
(Thompson  on  Negligence,  sec.  3782.)  The  fact  that  under 
the  same  conditions  accidents  and  injuries  have  not  previously 
happened  is  no  proof  of  freedom  from  negligence.  (Thompson 
on  Negligence,  sees.  7658,  7872.) 

Counsel  for  Appellants  filed  a  brief  in  reply. 

The  plea  of  contributory  negligence  as  well  as  the  plea  of 
assumption  of  risk  interposed  in  this  case  were  sufficient  to 
raise  an  issue,  did  in  fact  raise  an  issue  which  was  tried  and 
without  objection  submitted  to  the  jury.  Hence  these  pleas 
both  answered  every  requirement  that  could  be  made  of  them, 
and  beyond  doubt  the  jury  considered  this  contributory  neg- 
ligence, and  so  far  as  they  are  concerned,  there  being  no  ob- 
jection to  the  testimony,  this  court  has  held  that  the  plea  would 
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be  deemed  amended  so  as  to  make  the  admission  of  the  testi- 
mony proper.  (O'Brien  v.  Corra-Bock  Island  Min.  Co.,  40 
Mont.  212, 105  Pac.  724.)  The  form  used  has  express  authority 
in  the  law,  and  is  verbatim  from  a  decision  approving  St 
(Neier  v.  Railway  Co.  (Mo.),  1  S.  W.  887),  and  has  been  ap- 
proved by  other  courts.  (Chesapeake  etc.  By.  Co.  v.  Smith, 
101  Ky.  104,  39  S.  W.  832;  Stewart  v.  Railway  Co.,  34  Tex. 
Civ.  370,  78  S.  W.  979 ;  M etcalf  v.  BaOway  Co.,  156  Ala.  240, 
47  South.  158;  DiMarcho  v.  Iron  Co.,  18  B.  I.  514,  27  Atl.  328.) 
Furthermore,  where  evidence  of  contributory  negligence  was 
admitted  without  objection,  that  puts  it  before  the  appellate 
court,  although  it  was  not  pleaded.  (29  Cyc.  581,  582;  Denver 
etc.  By.  Co.  v.  Smock,  23  Colo.  456,  48  Pac.  681.)  Even  those 
states  that  require  the  facts  constituting  the  contributory 
negligence  to  be  alleged  hold  that  a  general  averment  will  be 
held  sufficient  for  the  introduction  of  testimony  unless  ob- 
jected to  in  proper  time  or  in  the  proper  manner.  (29  Cyc. 
582 ;  Conrad  v.  Be  Montcourt,  138  Mo.  311,  39  S.  W.  805 ;  Bor- 
den v.  Folk,  97  Mo.  App.  566,  71  S.  W.  478.)  And  it  has  been 
held  that  a  motion  or  demurrer  should  be  interposed  to  such 
a  defense  or  it  will  be  deemed  sufficient.  (Chicago  etc.  Co.  v. 
Oyster,  58  Neb.  1,  78  N.  W.  359 ;  Watt  v.  Buffalo  Waterworks 
Co.,  18  N.  T.  119.)  Further,  this  court  has  frequently  held 
that  where  a  party  has  acquiesced  in  a  theory  upon  a  trial,  he 
cannot  on  appeal  insist  that  it  was  the  wrong  theory  or  not 
before  the  appellate  court.  (Dempster  v.  Oregon  S.  L.  B.  B. 
Co.,  37  Mont.  335,  96  Pac.  717 ;  Durfee  v.  Harper,  22  Mont.  354, 
56  Pac.  582;  Wortman  v.  Mont.  C.  By.  Co.,  22  Mont.  266,  56 
Pac.  316;  Talbott  v.  Water  Co.,  29  Mont.  17,  73  Pac.  1111; 
Hendrickson  v.  Wallace,  29  Mont.  504,  75  Pac.  355;  Bobinson 
▼.  Helena  L.  &  B.  Co.,  38  Mont.  222,  99  Pac.  837;  21  Ency. 
of  PI.  &  Pr.  664;  Moyse  v.  Northern  Pac.  By.  Co.,  41  Mont. 
272, 108  Pac.  1066.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action,  after  alleging  the  corporate  char- 
acter of  the  Missouri  Biver  Power  Company,  reads  as  follows: 
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1 1  That  on  the  fifth  day  of  August,  1907,  and  for  some  weeks 
previous  thereto  and  for  some  weeks  thereafter,  the  company 
had  placed  in  complete  and  absolute  control  of  its  power  station, 
near  the  High  Ore  mine  in  Silver  Bow  county,  the  defendant 
S.  L.  Case.    At  the  times  in  this  paragraph  mentioned  he  was 
the  superintendent  over  all  the  men  working  for  the  company 
in  and  about  the  said  power  station  and  in  and  over  and  about 
the  lines  carrying  electric  current  for  the  company  to  its  patrons 
in  the  city  of  Butte  from  the  said  power  station;  that  on  Au- 
gust 5,  1907,  this  plaintiff  by  the  mutual  agreement  of  himself 
with  the  company  was  the  servant  of  the  company,  employed 
by  the  company,  and  engaged  by  the  company  to  do  line  work. 
On  the  said  fifth  day  of  August,  1907,  the  said  S.  L.  Case 
negligently  gave  to  this  plaintiff  a  negligent  order,  and  negli- 
gently ordered  the  plaintiff  to  do  certain  work  of  great  danger 
to  the  plaintiff,  and  the  plaintiff  obeyed  said  order,  and  was 
greatly  injured  in  consequence  thereof,  partly,  but  also  greatly 
injured  in  consequence  of  the  negligence  of  the  company  here- 
inafter set  out.    The  two  negligent  acts,  to- wit,  that  of  the  de- 
fendant Case,  and  also  that  of  the  defendant  company,  con- 
curred to  produce  the  injury  hereinafter  set  out,  and  each  was 
a  direct  and  a  proximate  cause  thereof.    The  negligence  of  de- 
fendant Case  was  as  follows :  He  ordered  this  plaintiff  to  work 
on  one  of  the  wires  of  the  defendant  company  at  a  point  about 
two  blocks  east  of  the  Western  Iron  Works  in  Silver  Bow  county. 
The  said  wire  was  represented  by  the  said  Case  to  the  said  plain- 
tiff to  be  carrying  a  current  of  electricity  not  in  excess  of 
twenty-six  hundred  and  fifty  (2,650)   volts,  and  not  in  excess 
of  sixty  (60)  amperes,  and  if  this  representation  had  been  true, 
the  plaintiff  would  not  have  been  injured,  for  that  the  plaintiff 
would  have  worked  in  safety  with  the  methods  which  he  did  use 
to  insulate  himself  on  a  wire  which  carried  only  60  or  less  am- 
peres and  2,650  or  less  volts;  but  in  truth  and  in  fact  the  said 
wire  was  carrying  a  much  larger  amperage  than  60,  to-wit,  it 
was  carrying  an  amperage  of  about  200  amperes.     This  fact 
was  unknown  to  the  plaintiff,  nor  could  the  plaintiff,  with  due 
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diligence,  have  ascertained  that  fact;  but  this  fact  was  known 
to  the  defendant,  S.  L.  Case,  or  he,  by  the  exercise  of  reason- 
able care,  could  have  and  would  have  discovered  and  known  the 
same.  The  negligence  of  the  company  consisted  in  that  the  said- 
wire  was  designed  to  carry,  and  was  supposed  by  plaintiff  and 
the  other  linemen  to  carry,  and  there  was  being  used  off  of  the 
said  wire,  a  current  not  in  excess  of  60  amperes  and  2,650  volts, 
but  for  a  considerable  period  of  time  before  the  fifth  day  of 
August,  1907,  and  on  the  said  day  the  company  had  negligently 
allowed  to  escape  into  the  said  wire,  and  there  was  escaping  and 
going  through  the  said  wire  at  the  said  time,  a  current  equal  to 

m 

2,650  volts  and  about  200  amperes. 

"That  when  the  plaintiff  went  to  work  at  the  said  point  in- 
duced by  the  company  and  by  S.  L.  Case  to  believe  that  there 
was  only  a  current  of  2,650  volts  and  60  amperes,  he  suffi- 
ciently and  properly  and  carefully  insulated  himself  for  protec- 
tion against  the  current  which  the  company  and  S.  L.  Case  had 
led  him  to  believe  was  there;  but  he  was  in  no  wise  insulated 
nor  protected  from  the  current  which  was  actually  in  the  said 
wire  as  aforesaid,  and  by  reason  of  the  said  excessive  current, 
and  the  said  negligent  order,  and  plaintiff's  careful  obedience 
thereto,  the  plaintiff  was  grievously  burned  by  the  said  current, 
sufficient  in  all  respects  to  do  great  bodily  injury  to  life  and 
limb  of  men.  That  by  the  said  burnings,  the  said  defendants 
did  injure  the  plaintiff's  right  ear  so  that  he  is  disfigured  for 
the  remainder  of  his  natural  life;  did  burn  the  plaintiff  on  his 
left  arm  whereby  he  suffered  great  pain  and  injury;  did  burn 
the  plaintiff  for  a  space  of  about  three  inches  wide  all  the  way 
and  extending  from  the  wrist  almost  to  the  elbow  on  the  right 
arm;  did  so  burn  the  plaintiff's  right  hand  that  he  can  never 
straighten  any  of  the  fingers  in  the  right  hand  save  only  when 
the  wrist  is  at  one  certain  angle  with  the  radius  and  the  ulna; 
and  thereby  did  permanently  and  for  all  times  render  almost 
worthless  the  right  hand  of  the  plaintiff,  and  seriously  impair 
his  earning  capacity  in  his  trade  as  an  electrical  appliance 
worker  for  the  remainder  of  his  natural  life.    That  the  plain- 
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on  the  said  fifth  daj  of  August,  1907,  was  without  negli- 
gence on  his  part  and  using  all  care  and  precaution  for  his  own. 
safety." 

A  general  demurrer  to  the  complaint  was  interposed  and  over- 
ruled. Thereupon  the  defendants  answered  jointly,  admitting 
that  Case  "was  the  company's  superintendent  at  its  power 
station  near  the  High  Ore  mine";  that  the  plaintiff  was  in  the 
employ  of  the  defendant  corporation,  for  hire;  denying  that 
Case  at  any  time  "negligently  gave  him  a  negligent  order,  or 
negligently  or  otherwise  ordered  him  to  do  work  of  great 
danger";  admitting  that  plaintiff  "while  at  .work  at  a  point 
near  the  Western  Iron  Works  received  certain  injuries,"  but 
denying  "that  the  injuries  were  due  to  or  occasioned  by  any 
negligence  or  negligent  omission  on  the  part  of  the  defendants 
or  either  of  them."  Defendants  also  alleged  affirmatively,  as 
follows:  "That  the  injuries,  if  any,  sustained  by  the  plaintiff 
were  due  to  and  proximately  caused  by  his  own  contributing 
fault  and  carelessness";  and  were  "due  to  and  caused  by 
dangers,  the  risk  of  injury  from  which  plaintiff  had  thereto- 
fore assumed."  There  was  a  reply  putting  in  issue  the  affirma- 
tive allegations  of  the  answer.  The  cause  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor  of  the  plaintiff,  and  against 
both  defendants,  for  the  sum  of  $8,000.  Judgment  was  entered 
for  this  sum,  whereupon  the  defendants  moved  for  a  new  triaL 
The  court  entered  an  order  denying  the  motion,  on  condition 
that  the  plaintiff  remit  $2,000  from  the  judgment.  This  he  did. 
The  appeals  are  from  the  judgment  and  the  order  denying  a 
new  trial. 

Plaintiff  testified  at  the  trial:  "My  position  with  the  company 
was  that  of  lineman  and  wireman.  On  August  4,  1907,  I  re- 
placed a  fuse  at  a  point  about  two  blocks  east  of  the  Western 
Iron  Works.  I  replaced  a  wire  in  the  place  of  a  fuse  at  Mr. 
Case's  request.  The  day  before  I  took  a  fuse  off  of  there  and 
gave  them  to  him.  They  had  been  blown.  I  presume  that  ex- 
cessive current  had  blown  them.  I  examined  one  of  these  fuses 
about  thirty-two  days  afterward,  after  I  was  able  to  go  to  th* 
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place.  As  to  the  amperage  of  the  fuse  taken  out  on  Sunday, 
August  4,  1907,  I  found  that  the  fuse  had  been  reloaded  with 
a  wire  sufficient  to  carry  200  amperes.  I  was  sufficiently  ac- 
quainted with  electrical  work  to  know  that  this  fuse  carried 
200  amperes  without  breaking  down ;  that  much  or  more.  This 
time,  thirty-two  days  after  I  was  injured,  was  the  first  time  I 
knew  they  were  200-ampere  fuses.  On  August  5,  between  8  and 
9 :30  o'clock  in  the  morning,  I  went  to  Mr.  Case's  office,  and  he 
said  that  I  should  take  Mr.  Collins  oyer  the  line  and  show  him 
our  customers.  He  then  told  me  to  go  to  the  place  that  I  had 
removed  the  fuses  the  day  before,  and  put  in  the  wires  and 
take  out  the  wires,  and  to  put  fuses  back  in  place  of  them,  to 
solder  a  No.  6  wire  over  the  fuse  that  had  been  blown,  and  to 
put  in  the  same  fuse  that  I  had  given  to  him  the  day  before. 
He  told  me  that  the  wire  was  perfectly  safe  to  work  on,  and 
that  the  current  did  not  exceed  60  amperes  at  any  time,  and 
that  a  60-ampere  fuse  would  be  able  to  carry  it.  I  went  to  the 
place,  climbed  the  pole,  took  out  the  wires  and  replaced  fuse 
No.  1  on  the  right-hand  side,  and  took  my  pliers  and  took  hold 
of  No.  2  and  shoved  it  in  No.  2  fuse-box,  and  then  went  and 
took  hold  of  No.  3,  and  there  was  an  explosion.  It  blew  the 
fuse.  A  piece  blew  out;  it  burned  out  in  the  form  of  an  arc, 
which  was  caused  from  exploding  the  fuse.  The  arc  was  so 
severe  it  burned  my  arm  and  face.  At  that  time  the  voltage 
on  that  line  was  2,650.  There  was  no  fault  to  be  found  with 
the  voltage.  At  that  time  a  No.  8  wire  was  carrying  that  cur- 
rent into  the  fuse-box.  A  No.  8  wire  would  carry  safely  and 
continuously  60  amperes.  It  would  not  carry  any  more  with- 
out fusing,  not  if  it  was  carrying  a  continuous  load.  It  would 
not  carry  200  amperage.  The  size  of  wire  which  is  proper  and 
useful  to  carry  200  amperage  is  a  No.  00.  A  No.  8  wire  is  a 
great  many  times  smaller  than  a  No.  00.  These  wires  you  show 
me  are  the  three  wires  that  I  had  put  in  the  fuse  block  that  Mr. 
Case  ordered  me  to.  These  wires  will  carry  about  75  amperes 
without  breaking  down — without  being  burned  up.  They  will 
not  carry  any  more  of  a  continuous  current.    The  pressure  on 
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the  line  was  in  fact  2,650  volts  and  200  amperes.  I  know  that 
from  the  fact  that  it  had  blown  a  200-amperage  fuse  on  the 
morning  previous.  My  opinion  as  to  the  safety  or  danger  of  a 
man  working  on  that  pole  replacing  those  fuses  on  a  voltage  of 
2,650  and  an  amperage  of  200  is  that  it  would  be  very  dangerous 
and  could  not  be  done.  Before  I  saw  the  explosion  and  the  sheet 
of  flame,  I  had  no  knowledge  that  the  wire  carried  200  amperes. 
An  arc  is  an  instantaneous  movement  of  current  from  one  con- 
ductor to  another.  It  jumps  the  intermediate  space.  There 
could  have  been  no  arc  there,  or  formed  there,  if  the  amperage 
had  been  60  amperes  or  less.  Sixty  amperes  or  less  could  not 
have  caused  any  explosion  to  blow  the  fuse  as  this  did.  Two 
hundred  amperes  were  present  to  cause  that  explosion.  By  volt- 
age, I  mean  the  pressure  on  the  wire.  Amperage  is  the  meas- 
urement of  the  current.  Voltage  is  the  pressure,  and  amperage 
is  the  amount  of  the  current  used.  If  we  take  it  in  the  form 
of  water,  voltage  is  the  pressure  on  the  main,  and  the  amper- 
age is  the  number  of  gallons  that  comes  through  the  main ;  that 
would  be  a  good  comparison.  When  I  placed  the  wires  in  the 
fuse  block  I  did  not  get  any  flash.  I  took  the  three  that  had 
been  blown  out  and  soldered  across  them  a  piece  of  No.  6  wire, 

Nch  is  a  little  larger  than  a  No.  8.  When  the  explosion 
occurred  I  had  not  got  the  third  fuse  up  to  the  block ;  the  second 
had  simply  been  placed  in.  The  third  fuse  at  no  time  touched 
either  terminal  of  the  fuse  blocks-it  never  got  anywhere  near 
the  block;  it  was  not  within  a  foot  of  the  block.  I  arrive  at 
the  amperes  in  that  wire  from  the  very  fact  that  it  had  blown 
the  fuse  that  would  carry  200  amperes  the  day  before,  and  from 
the  intensity  of  the  arc  I  know  60  amperes  of  current  could  not 
possibly  cause  that.  I  did  not  put  jumpers  across  in  place  of 
the  fuse  or  around  the  fuse  blocks." 

James  Collins,  who  was  present  at  the  time  of  the  accident, 
testified  for  the  plaintiff:  "When  the  arc  started,  Oleason  was 
putting  on  the  second  fuse ;  I  do  not  know  what  became  of  the 
third  fuse.  We  always  try  to  avoid  shutting  down  a  customer. 
The  only  way  in  case  of  removing  a  fuse  block  is  to  jumper 
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across — that  is,  to  bridge  across  the  fuse  block  so  that  when 
you  remove  the  fuse  the  current  would  have  some  means  of  pass- 
ing through,  so  that  there  would  be  a  continuous  current.  If  you 
put  a  jumper  across  and  remove  the  plug  I  don't  think  there 
is  any  probability  of  getting  an  arc.  If  you  don't  jumper 
across  and  remove  the  block  while  the  current  is  going  through, 
sometimes  you  will  get  an  arc.  I  have  removed  lots  of  these 
blocks  and  never  got  an  arc  to  speak  of.  I  went  back  in  the 
afternoon  and  removed  all  of  the  old  fuses  that  were  burned 
out  and  put  in  new  ones.  I  did  not  get  an  arc  when  I  made 
the  connection,  and  I  did  not  jumper  it  across.  Linemen  know 
from  personal  experience  that  jumpering  is  the  safer  method. 
I  know  how  Gleason  was  making  this  change.  That  is  the  way 
I  myself  would  have  done  it.  The  question  of  placing  a  jumper 
on  before  making  the  change  depends  on  the  current  as  to 
whether  it  is  safe  or  not.  Two  hundred  amperes  would  make 
an  arc  sufficient  to  burn  a  man;  60  amperes  would  not  hurt 
a  man  at  all." 

E.  M.  De  Mars  testified  for  the  plaintiff  that  he  was  an  elec- 
trical worker  of  twenty-two  years'  experience  and  was  foreman 
of  an  electrical  company.  Being  shown  the  fuse  which  plaintiff 
claimed  to  be  the  third  one  in  question,  he  testified:  "Three 
hundred  amperes  would  not  explode  this;  it  would  carry  300 
continuously.  I  would  say  that  it  would  take  1,000  amperes 
to  explode  this  fuse,  and  a  voltage  of  2,650.  There  is  a  dif- 
ference between  blowing  a  fuse  and  exploding  it.  It  would  take 
100  amperes  to  blow  the  copper  wire  on  the  back.  The  solder- 
ing would  melt  and  the  fuse,  but  the  copper  wire  carries  great 
heat.  High  amperage  has  the  effect  of  burning  the  wire. 
Bridging  or  jumping  across  is  considered  the  safe  way  by  work- 
men for  a  number  of  years.  From  my  experience  and  from  my 
work  for  the  last  ten  years  I  would  say  that  it  was  safer  to  fur- 
nish a  way  for  current  to  flow,  rather  than  to  have  the  oppor- 
tunity to  form  an  arc.  The  safety  or  danger  of  putting  in 
those  fuse  blocks  with  or  without  jumpers  depends  entirely  on 
the  current  in  the  wire.  There  is  always  danger  in  high-ten- 
sion pressure." 
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For  the  defendant,  James  C.  Dow  testified  that  continuity  of 
service  is  the  main  aim  of  an  electrical  service  plant.  "It  is 
impressed  on  all  the  employees.  Taking  out  a  fuse  would  break 
the  continuity  of  service.  You  can  preserve  continuity  of  ser- 
vice by  jumpering  around  a  fuse;  you  always  try  to  preserve 
continuity  of  service  when  a  lineman  is  working." 

W.  S.  Guthrie,  an  electrical  engineer,  testified:  "As  I  remem- 
ber it,  there  were  four  customers  on  the  line  that  day.  The 
customers  were  the  Red  Metal  Company,  which  was  behind  the 
place  where  Oleason  was  working,  the  Western  Iron  Works  was 
on  the  same  line,  the  Crescent  Creamery,  the  Western  Lumber 
Company.  I  do  not  know  whether  the  Butte  Seduction  Works 
was  on  the  far  end  of  it  at  that  time  or  not.  From  my  exper- 
ience, you  would  get  a  fearful  arc  by  breaking  the  contacts  on 
a  line  which  is  carrying  2,650  volts  and  60  amperes.  An  arc 
which  would  be  formed  at  the  same  voltage  and  200  amperes 
would  be  just  that  much  worse.  The  amperage  has  nothing  to 
do  with  an  arc.  One  way  to  preserve  continuity  of  service  is  to 
jumper  with  a  copper  wire.  You  cannot  pull  a  fuse  out  without 
getting  an  arc,  but  if  you  jumper  you  get  no  flash  or  arc.  The 
safer  way  is  to  jumper.  It  is  not  customary  when  you  send 
a  man  to  change  a  fuse  to  tell  him  whether  to  jumper  it  or  not. 
He  is  supposed  to  use  his  own  judgment  whether  he  should 
jumper  it  or  not,  and  to  do  everything  he  can  for  his  own 
safety." 

S.  L.  Case  testified:  "I  am  one  of  the  defendants.  There  were 
probably  half  a  dozen  customers  on  that  line  altogether.  I 
think  there  were  six.  The  Leonard  and  Ranis  were  on  that  line. 
The  Rarus  load  was  about  1,350  to  1,400  horse-power.  The 
amperage  of  the  Rarus  would  be  approximately  270  and  some 
odd.  The  Leonard  was  in  addition  to  that,  as  was  alao  the 
Western  Lumber  Company,  the  Western  Iron  Workg,  the 
Crescent  Creamery,  and  the  Home  Baking  Company.  At  1 
o'clock  P.  M.  of  that  day  the  amperage  on  that  line  would  be 
approximately  480.  Gleason  did  not  bring  the  fuses  that  had 
been  burned  back  to  me,  and  I  did  not  tell  him  as  to  whether 
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or  not  there  was  an  additional  140  amperes  of  current  flowing 
over  the  line  from  11  o'clock  Sunday  morning  up  to  the  time 
of  the  accident.  I  will  say  there  was  no  additional  current  flow- 
ing on  that  line  during  that  time.  If  there  had  been  I  would 
have  known  it." 

E.  M.  De  Mars,  recalled  for  the  defendant,  testified  that  in  his 
judgment  an  amperage  of  60,  under  the  circumstances  shown, 
would  not  cause  an  arc. 

James  Eeefe,  city  electrician  of  Butte,  testified:  "Of  course, 
every  man  does  his  work  a  little  different,  but  I  would  put  a 
jumper  around  in  order  to  be  safe,  if  I  were  sent  out  on  a  wire 
with  a  current  which  I  knew  contained  2,650  volts  and  60  am- 
peres and  the  line  had  three  fuses  which  I  was  to  take  out  and 
replace.    By  jumpering  you  will  prevent  an  arc." 

L.  L.  Quigley  testified:  "On  August  5,  feeders  4  and  5  were 
cabled  in  together  going  into  the  station  at  that  time.  On  No. 
4  there  would  be  about  220  amperes  and  on  No.  5  there  would 
be  close  to  500 — 480  to  500.  No.  4  and  5  were  headed  together 
at  the  bridge.  The  Rams  and  Leonard  were  working  at  11  that 
morning.  The  load  that  was  going  over  No.  4  feeder  was  the 
same  load  that  was  going  out  over  there  for  two  or  three  days 
nrevious." 

W.  L.  Miller  testified:  "In  August,  1907,  I  was  employed 
by  the  Missouri  River  Power  Company  and  had  charge  of  the 
Butte  station  which  is  here  in  question  in  this  case.  I  was  very 
well  informed  at  that  time  with  the  customers,  with  their  leads 
and  loads  that  were  fed  from  the  Butte  steam  plant.  I  was 
familiar  with  the  load  which  was  used  by  the  Western  Lumber 
Works  on  and  before  August  5, 1907.  It  was  taking  practically 
nothing  at  that  time.  I  am  familiar  with  the  current  which 
was  going  to  the  Crescent  Creamery ;  it  was  in  the  neighborhood 
of  1  ampere;  the  Home  Baking  Company  was  taking  about  1 
ampere;  the  current  which  was  being  fed  to  the  Western  Iron 
Works  was  about  5  to  10  amperes.  About  10  amperes  I  will 
say  from  my  knowledge  and  experience  would  be  down  at  the 
junction  pole  at  the  Western  Iron  Works.    The  amperes  which 
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went  to  the  Rarus  mine  at  that  time  was  140  amperes.  There 
were  10  amperes  going  down  over  this  line  to  the  Western 
Iron  Works  in  that  direction,  feeding  the  customers.  It  divided 
itself  equally  between  the  two  feeders;  therefore  there  would 
be  5  amperes  on  it.  The  total  current  for  the  Rarus  mine  and 
which  it  was  taking,  was  340  amperes.  A  smaller  wire  will 
fuse  quicker  for  an  equal  current.  If  the  same  current  passed 
through  a  No.  6  wire  and  a  No.  8  wire,  the  No.  8  would  fuse 
first.  The  Rarus  was  running  on  the  day  in  question.  The 
Leonard  mine  on  the  morning  of  August  5th  was  using  410  am- 
peres, and  the  Rarus  340  amperes.  The  precipitating  plants 
with  the  other  small  customers  were  using  about  10  amperes. 
The  entire  amperage  of  the  three  wires  on  which  Gleason  was 
working  would  be  the  sum  of  the  continuous  current  going  to  the 
Iron  Works  and  the  Crescent  Creamery.' * 

The  foregoing  is  by  no  means  all  the  evidence,  but  it  is  suffi- 
cient to  illustrate  the  situation  as  presented  to  this  court. 

1.  Appellants  contend  that  the  evidence  shows,  as  a  matter 
of  law,  that  plaintiff  was  guilty  of  contributory  negligence. 
On  the  part  of  the  respondent  it  is  urged  that  there  is  no  suffi- 
cient plea  of  such  a  defense.  The  latter  question  might  be  dis- 
posed of  by  saying  that  it  was  not  raised  in  the  court  below. 
However,  as  there  must  be  a  new  trial,  we  think  this  court  should 
express  its  views  on  the  subject. 

It  has  long  been  settled  law  in  this  state  that  the  presence 
of  contributory  negligence  is  a  matter  of  affirmative  defense. 
(Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100  Pac.  619.) 
This  being  so,  it  follows  that  contributory  negligence  should  be 
pleaded  with  the  same  degree  of  particularity  as  h  required 
of  the  plaintiff  in  pleading  negligence  on  the  part  of  the  de- 
fendant. The  manner  of  doing  so  was  discussed  at  length  by 
this  court  in  the  case  of  Pullen  v.  City  of  Butte,  33  Mont.  194, 
99  Pac.  290,  21  L.  R.  A.,  n.  s.,  42.  (See  Phillips  on  Code  Plead- 
ing, sec.  503.)  The  same  reasoning  applies  to  the  plea  of  as- 
sumption of  risk.  We  are  of  opinion  that  the  facts  in  the  case 
would  not  warrant  the  court  in  deciding,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  negligence* 
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2.  It  is  said  that  the  evidence  is  insufficient  to  justify  a  ver- 
dict for  the  plaintiff.  The  question  presented  was  found  so 
difficult  of  solution  that  a  second  argument  was  ordered  and 
has  been  had.  The  cause  is  sui  generis.  We  are  unable  to  deter- 
mine the  effect  of  the  testimony.  No  question  of  the  credibility 
of  witnesses  has  been  or  could  be  regarded.  We  have  consid- 
ered only  the  uncontradicted  testimony,  principally  that  of 
plaintiff  himself;  and  yet  we  are  unable  to  determine  its  mean- 
ing. No  importance  can  be  attached  to  the  fact  that  the  plain- 
tiff had  a  verdict  below  or  that  the  district  court  denied  a  new 
trial.  The  members  of  this  court  are  in  as  favorable  a  situation 
to  analyze  the  testimony  as  were  the  district  judge  and  the  jury. 
Indeed,  we  have  had  the  benefit  of  two  exhaustive  and  interest- 
ing arguments  by  learned  counsel,  the  second  after  they  had 
been  fully  advised  of  the  particular  difficulties  confronting  the 
court  and  had  confessedly  subjected  the  evidence  to  the  closest 
scrutiny,  in  the  light  of  technical  knowledge  of  the  mysterious 
and  intricate  workings  of  electrical  currents,  acquired  after  the 
cause  was  first  argued.  We  regret  that  the  expert  testimony 
given  by  counsel  at  the  second  argument  is  not  in  the  record. 
To  illustrate  the  situation  presented:  The  plaintiff  displayed 
considerable  knowledge  of  electricity.  He  testified  as  an  expert 
to  a  certain  degree.  He  declared  positively  that  the  pressure 
on  the  line  upon  which  he  was  working  was  200  amperes,  and 
gave  the  reason  for  his  conclusion.  He  also  said  that  an  am- 
perage of  60  would  not  form  an  arc  such  as  was  caused  by  this 
current.  Let  us  assume  that  this  testimony  was  sufficient  prima 
fade  to  establish  the  fact.  Again  he  declared  that  a  No.  8  wire 
was  carrying  the  current  into  the  fuse-box,  and  that  a  wire  of 
that  size  would  carry  "safely  and  continuously "  60  amperes  and 
no  more,  without  fusing.  He  used  the  expression  "not  if  it  was 
carrying  a  continuous  load."  And  again  he  said:  "It  would 
not  carry  200  amperes."  If,  as  he  said,  the  No.  8  wire  leading 
into  the  fuse-box  would  not  carry  200  amperes  of  current,  but 
only  60,  how  can  it  be  possible  that  200  amperes  got  into  the 
fuse-box  t  How  did  that  amount  of  current  get  across  the  No. 
8  wire  I    That  the  load  was  a  continuous  one  is  shown  by  the 
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allegations  of  his  complaint  wherein  he  avers  that  for  a  con- 
siderable period  of  time  before  the  fifth  day  of  August  the 
company  "negligently  allowed  to  escape  into  the  wire,  and  there 
was  escaping  into  and  going  through  said  wire  at  the  said  time, 
a  current  equal  to  about  200  amperes."  Does  not  the  testimony 
last  quoted  nullify  the  effect  of  his  previous  declaration  f 

Again,  it  is  said  that  the  defendants1  witnesses  supplied  testi- 
mony showing  that  the  entire  load  of  electricity  leaving  the  steam 
plant  to  supply  the  Rarus  and  Leonard  mines  and  other  works 
could,  under  certain  conditions,  escape  into  the  wire  leading  to  the 
fuse-box.  Counsel  for  the  respondent  emphatically  declare  this 
to  be  the  fact,  while  appellants9  counsel,  with  equal  emphasis  and 
certainty  of  expression,  has  informed  the  court  that  it  is  not 
true.  Both  claim  to  base  their  conclusions  upon  the  evidence. 
We  are  unable  to  determine  which  is  correct.  The  evidence  is 
too  meager  to  enable  us  to  form  a  conclusion. 

Counsel  also  disagree  as  to  whether  the  evidence  shows  that 
the  pole  upon  which  plaintiff  was  engaged  was  at  the  junction 
of  the  "main  feeder"  supplying  the  Barns  and  Leonard  mines 
and  the  line  running  directly  to  the  Western  Iron  Works,  or 
whether  it  was  at  a  point  beyond  that  at  which  the  current 
left  the  "main  feeder"  to  go  to  the  mines.  And  there  are  many 
minor  differences  of  opinion,  all  of  which  are  important.  In 
an  ordinary  case  we  could  probably  determine,  with  more  or  less 
certainty,  what  the  testimony  disclosed.  But  in  this  case  we  are 
unable  to  do  so,  and  are  therefore  forced  to  the  opinion  that 
the  verdict  of  the  jury  was  a  mere  guess.  If  we  cannot  under- 
stand the  evidence,  with  the  able  assistance  afforded  by  counsel, 
it  seems  fair  to  say  that  the  jury  could  not  have  done  so.  We  do 
not  intend  to  reflect  on  our  own  intelligence  or  that  of  the  jury. 
The  evidence  is  simply  insufficient  to  warrant  the  drawing  of 
logical  conclusions.  We  have  no  doubt  that  upon  a  retrial  ex- 
perts can  explain  away  the  difficulties  now  surrounding  the  case. 
Special  questions  should  be  submitted  to  the  jury,  to  the  end 
that  the  facts  may  be  definitely  settled  before  judgment  is  en- 
tered. 
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The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbaktlt  and  Mr.  Justice  Hollow  ay 
concur. 


DONLAN,  Respondent,  ▼.  THOMPSON  PALLS  COPPER  & 

MILLING  CO.  »r  al.,  Appellants. 

(No.  2,881.) 
(Submitted  Noyember  14,  1910.    Decided  November  29,  1910.) 

[112  Pac  445.] 

Default  Judgment — Vacation — Discretion — Injunction — Motion 
to  Dissolve — Appearance. 


Injunction — Preliminary  Injunction — Effect 

1.  The  office  of  a  preliminary  injunction  is  to  preserve  the  status  quo 
until  on  final  hearing  the  court  may  grant  full  relief. 

Appearance — Preliminary  Injunction — Motion  to  Dissolve. 

2.  A  motion  to  dissolve  a  temporary  injunction  is  not  an  appearance 
in  the  action. 

Judgment  by  Default — Failure  to  Answer. 

3.  Under  Bevised  Codes,  section  6719,  permitting  judgments  by  de- 
fault on  failure  to  answer  or  to  challenge  the  jurisdiction  of  the 
court  by  answer,  demurrer,  motion,  or  special  appearance,  coupled 
with  a  motion,  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  be  granted,  etc.,  a  mere  appearance  by  the  de- 
fendant will  not  prevent  the  entering  of  his  default. 

Same— Pleading — Motion  to  Vacate  Preliminary  Injunction. 

4.  Section  6719,  Bevised  Codes,  provides  for  a  default  for  want  of 
answer,  demurrer,  motion,  or  special  appearance,  coupled  with  a  mo- 
tion, etc.,  filed  within  the  time  required  for  answer,  and  section  7149 
declares  that  after  appearance,  a  defendant,  or  his  attorney,  is  entitled 
to  notice  of  all  subsequent  proceedings  of  which  notice  is  required 
to  be  given.  Held,  that  where  defendants  filed  no  pleadings  except  a 
motion  to  dissolve  a  preliminary  injunction,  until  after  the  time  to 
answer  had  expired,  their  default  was  properly  entered  without  notice, 
though  such  motion  be  regarded  as  an  appearance. 

Appeal  and  Error — Judgment  by  Default — Vacation — Discretion. 

5.  Where  defendant's  default  was  properly  entered,  whether  it  should 
be  set  aside  was  within  the  sound  discretion  of  the  trial  court,  with 
the  exercise  of  which  the  appellate  court  will  not  interfere  except 
in  case  of  abuse. 

42  Mont.— 17 
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Judgment    by    Default — Vacation — Mistake  —  Inadvertence  —  Surprise    or 
Excusable  Neglect. 

6.  Where  defendant's  attorney  mistakenly  determined  that  there  was 
no  necessity  for  appearing  in  the  main  action,  until  the  day  set  for 
hearing  a  motion  to  dissolve  a  preliminary  injunction,  which  was 
subsequent  to  the  expiration  of  the  time  to  answer  fixed  by  the  sum- 
mons, and  no  attempt  was  made  to  file  any  pleading  in  accordance 
with  the  mandate  of  the  summons,  defendants  were  not  entitled  to 
the  vacation  of  a  judgment  entered  against  them  by  default,  on  the 
ground  of  mistake,  inadvertence,  surprise,  or  excusable  neglect. 

Same — Vacation — Merits, 

7.  Defendants,  in  a  suit  to  establish  water  rights,  were  not  entitled 
to  a  vacation  of  a  default  judgment,  where  no  answer  stating  a  valid 
defense  was  presented,  and  the  affidavit  in  support  of  the  motion 
failed  to  show  that  defendants  had  a  valid  defense  on  the  merits.* 

Same— Vacation — Answer. 

8.  While  a  general  denial  will  suffice  in  a  proper  case  as  an  answer, 
if  made  within  the  time  required,  an  answer  making  a  prima  facie 
showing  of  a  good  defense  is  essential  to  the  opening  of  a  default. 

Appeal  from  District  Court,  Sanders  County;  Henry  L. 
Myers,  Judge. 

Suit  by  Edward  Donlan  against  the  Thompson  Falls  Copper 
&  Milling  Company  and  others.  From  an  order  denying  de- 
fendants' motion  to  vacate  and  set  aside  a  default  judgment, 
they  appeal.    Affirmed. 

Messrs.  Walsh  &  Nolan,  and  Mr.  H.  C.  Schultz,  submitted  a 
brief  in  behalf  of  Appellants.  Mr.  C.  B.  Nolan  argued  the 
cause  orally. 

Did  the  court  abuse  its  discretion  in  denying  the  application 
to  have  the  default  set  aside!  We  contend  that  the  notice  of 
motion,  with  the  affidavits,  constituted  such  appearance  as 
would  prevent  any  default.  The  question  now  involved  pre- 
sents for  consideration  subdivision  2  of  the  Act  of  1905  [now 
section  6719,  Revised  Codes] ,  and  it  provides,  in  broad  terms, 
if  an  answer,  demurrer,  motion  or  special  appearance  coupled 
with  a  motion  has  been  filed  with  the  clerk  within  the  tim<»  pro- 
vided for  in  the  summons  no  default  can  be  entered.  It  does 
not  restrict  the  motion  or  appearance  coupled  with  the  motion 
to  the  complaint.  It  refers  in  broad  terms  to  the  case,  so  that 
in  this  instance,  if  the  motion  is  directed  to  the  restraining 
order,  it  is  a  motion  in  the  case,  and  such  a  motion  as  would 
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prevent  the  entry  of  default.  In  the  first  place,  liberality  of 
construction  will  have  to  be  indulged  in.  (Revised  Codes,  sec. 
8061.)  It  is  well  likewise  to  bear  in  mind  what  a  motion  is, 
both  as  defined  by  law  and  as  defined  by  the  courts.  Section 
7139,  Revised  Codes,  provides:  "Every  direction  of  the  court 
or  judge,  made  or  entered  in  writing,  and  not  included  in  a 
judgment,  is  denominated  an  order."  An  application  for  an 
order  is  a  motion.  (See,  also,  Wallace  v.  Lewis,  9  Mont.  403, 
24  Pac.  22.) 

In  this  case  before  the  time  for  answering  expired  a  notice 
of  motion  was  served  and  filed  with  the  clerk,  and  attached  to 
this  notice,  a  motion,  as  we  contend,  was  likewise  filed.  It  is 
true  that  the  paper  referred  to  as  the  notice  of  motion  is  desig- 
nated as  such,  but  if  the  paper  in  question,  regardless  of  its 
designation,  specifies  the  character  of  relief  which  is  invoked, 
it  is  nevertheless  an  application  for  an  order,  and  answers  the 
requirements  of  a  motion,  such  as  is  defined.  In  the  case  of 
motions  for  new  trials,  a  motion  is  provided  for,  yet  the  court 
has  held  that  the  notice  of  motion  was  the  proper  thing,  and  that 
the  absence  of  the  motion  was  not  fatal.  (Rutherford  v.  Talent, 
6  Mont.  112,  9  Pac.  886.)  If  the  paper  in  question  contains 
matter  which  would  make  it  a  motion,  the  simple  fact  that  it  is 
designated  differently  would  count  for  nothing.  (See  Friel  v. 
Kimberly-Mountain  0.  M.  Co.,  34  Mont.  59,  85  Pac.  734;  14 
Ency.  of  PI.  &  Pr.,  p.  115.) 

In  28  Cyc.  6,  the  author  declares  the  rule  to  be  that  the  proper 
grounds  of  a  motion  should  appear  plainly  either  by  notice 
of  motion,  or  the  affidavits  accompanying  same. 

We  respectfully  submit  that  the  written  notice,  with  the  affi- 
davits filed  with  the  clerk,  was  in  effect  a  motion,  and  the  de- 
fault could  not  be  entered  until  it  was  disposed  of. 

Mr.  Harry  H.  Parsons  and  Mr.  J.  M.  Self,  filed  a  brief  in 
behalf  of  Respondent,  and  both  argued  the  cause  orally.  Mr. 
A.  8.  Ainsworth,  of  Counsel. 

The  notice  filed  by  appellants  was  simply  that  they  would, 
at  a  time  long  after  the  time  for  answering  had  expired,  move 
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the  court  to  dissolve  a  preliminary  injunction.  This  notice  had 
no  connection  whatever  with  the  main  subject  matter  of  the  ac- 
tion; the  injunction  may  have  been  dissolved,  and  the  main  ac- 
tion still  be  pending.  The  object  of  the  notice  was  limited 
to  the  dissolution  of  the  injunction,  and  this  limited  object  was 
voluntarily  abandoned  by  the  appellants. 

Respondents  contend  that  this  notice  of  motion  is  not  such 
an  appearance  in  an  action  as  to  prevent  the  entry  of  a  de- 
fault: "A  notice  of  motion  is  not  a  motion."  (State  v.  Votaw, 
16  Mont.  308,  40  Pac.  597.)  A  motion  is  an  application  to  the 
,court  for  an  order.  The  court  must  be  moved  to  grant  the 
order,  and  when  so  moved,  the  proceeding  is  a  motion.  (Peter* 
v.  Vawter,  10  Mont.  201,  25  Pac.  438.)  A  "notice  is  not  a  mo- 
tion, and  should  not  be  so  treated."  (HerrUck  v.  McDonald, 
80  Cal.  472,  22  Pac.  299.) 

Notices  must  be  in  writing.  (Revised  Codes,  sees.  7141,  7145.) 
A  motion  is  an  application  for  an  order  made  viva  voce  to  a 
court  or  judge.  Appellants  do  not  contend  such  viva  voce  ap- 
plication was  made,  and  the  record  fails  to  show  it.  A  motion 
proper  is  not  in  writing,  unless  authorized  by  statute.  (Id., 
sees.  7139,  7140;  28  Cyc.  3;  Wallace  v.  Lewis,  9  Mont.  399,  24 
Pac.  22.)  Consequently  a  motion  was  not  made  in  this  action 
in  the  lower  court  as  contended  by  appellants.  A  motion  to 
dismiss  an  attachment  is  not  an  appearance.  (Belknap  v. 
Charlton,  25  Or.  41,  34  Pac.  758 ;  Olidden  v.  Packard,  28  CaL 
650;  Steinbach  v.  Leese,  27  Cal.  295;  Ripley  v.  Aztec  Min.  Co., 
6  N.  M.  415,  28  Pac.  773.)  Neither  is  a  motion  to  dissolve  an 
injunction.  (Jones  v.  Qoidd,  141  Fed.  698 ;  Chewning  v.  Nichols, 
1  Smedes  &  M.  Ch.  (Miss.)  122.)  The  right  to  make  a  mo- 
tion, viva  voce,  before  the  court  or  judge,  under  this  notice  was 
voluntarily  abandoned  by  appellants.  The  motion  was  not 
made;  and,  it  may  be,  that  the  court  and  judge  did  not  even 
know  that  such  notice  was  filed  in  the  case.  (Wood  v.  Brush, 
72  Cal.  224,  13  Pac.  627;  28  Cyc.  14,  B.) 

By  an  ingenious  argument  counsel  "tacks"  the  so-called 
prayer  of  affiant  Wenham,  and  the  "Notice  of   Motion "  to- 
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gether,  and  calls  the  product,  ''in  effect,  a  motion."  This  oc- 
curs to  us  indeed  far-fetched.  In  the  first  place,  the  prayer 
is  no  part  of  the  affidavit.  An  affidavit  is  simply  "a  written 
declaration,  under  oath9' — in  the  nature  of  a  statement  of  facts. 
(Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac.  452.)  This  court 
has  decided  that  the  prayer  is  no  part  of  a  complaint  or  answer 
in  the  case  (Donovan  v.  McDevitt,  36  Mont.  61,  92  Pac.  49; 
Leggatt  v.  Palmer,  39  Mont.  202, 102  Pac.  327) ;  and  that  a  prayer 
is  not  even  necessary  to  a  pleading.  (Pearce  v.  Butte  Elec.  B. 
Co.,  41  Mont.  304,  109  Pac.  275.)  So  we  submit  that  if  the 
prayer,  which  is  authorized  and  provided  for  by  statute,  is  not 
a  part  of  the  pleadings,  how  can  the  prayer  to  an  affidavit  be 
any  more  than  surplusage  therein t     (Revised  Codes,  sec.  7988.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  district  court  of  San- 
ders county,  denying  the  defendants'  motion  to  vacate  and  set 
aside  a  judgment  by  default. 

The  action  was  brought  to  establish  plaintiff's  alleged  prior 
right  to  the  use  of  certain  waters  of  Thompson  river;  the  com- 
plaint alleging  that  defendants  have  interfered  therewith. 
Both  temporary  and  permanent  injunctive  relief  and  general 
relief  were  prayed  for.  The  summons  was  personally  served  on 
all  of  the  defendants  on  August  17,  1909.  On  the  same  date 
a  temporary  restraining  order  was  issued  and  served.  On  Sep- 
tember 4,  1909,  all  of  the  defendants,  by  their  attorney,  served 
and  filed  a  notice  that  on  September  15,  1909,  they  would  move 
the  court  for  an  order  dissolving  and  vacating  the  injunction 
order  theretofore  granted.  This  notice  was  accompanied  by  the 
affidavits  of  the  defendants  Wenham  and  Hurlburt.  The  affi- 
davit of  Wenham  concludes  thus:  "Wherefore  affiant  prays  for 
the  vacation  and  dissolution  of  said  restraining  and  injunctional 
order,  or  for  a  good  and  sufficient  undertaking  therefor,  and 
for  such  other  and  further  relief  as  to  the  court  shall  seem  meet 
and  proper." 
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On  September  8,  1909,  the  default  of  the  defendants  was  en- 
tered by  the  clerk,  and  on  September  30,  1909,  they  gave  notice 
that  on  October  6,  1909,  they  would  move  the  judge  for  an 
order  vacating  and  setting  aside  their  default  and  extending 
the  time  "for  twenty  days  from  the  date  of  the  hearing  of  said 
application  and  motion  for  the  defendants,  or  any  of  them, 
to  appear  and  further  plead  in  the  above-entitled  action. " 
Accompanying  the  notice  was  the  motion  referred  to  and  an 
affidavit  by  the  attorney.  Afterward,  presumably  on  October 
6,  the  motion  to  set  aside  the  default  was  denied;  on  October 
11  plaintiff  presented  proof,  and  a  judgment  was  entered  sub- 
stantially as  prayed  for.  On  October  30,  the  defendants  gave 
notice  of  a  motion,  to  be  made  on  November  5,  to  set  aside  the 
default  and  judgment  "and  for  an  order  extending  the  time 
for  twenty  days  from  the  hearing  of  said  application  and  motion 
for  the  defendants,  or  any  of  them,  to  appear  and  answer  in  the 
above  action."  This  notice  was  accompanied  by  the  affidavits  of 
Wenham,  Hurlburt,  and  the  attorney.  The  affidavit  of  Wen- 
ham,  who  is  the  vice-president  and  secretary  of  the  defendant 
corporation,  alleges  that,  when  the  summons,  complaint,  and  re- 
straining order  were  served,  they  were  turned  over  to  the  at- 
torney with  the  request  that  he  take  legal  measures  to  dissolve 
the  order;  that  he  agreed  to  look  after  the  rights  of  the  de- 
fendant corporation,  which  promise  defendant  relied  on,  affiant 
believing  that  all  necessary  steps  would  be  taken  to  obtain  a 
dissolution  of  the  order,  and  the  defendants  believing  that  they 
had  until  September  15,  1909,  to  appear  and  defend  the  action 
on  its  merits ;  that  on  September  15  defendants  learned  for  the 
first  time  that  default  had  been  taken,  and  they  believed  that  the 
motion  to  dissolve  the  injunction  was  such  an  appearance  as 
would  prevent  the  entry  of  default;  that  their  failure  to  enter 
any  other  appearance  arose  entirely  from  that  belief.  The  affi- 
davit  of  the  attorney  is  to  the  effect  that  he  believed  his  notice 
of  motion  to  dissolve  the  temporary  restraining  order  was  such 
an  appearance  as  would  prevent  a  default  being  taken,  and  that 
he  so  advised  his  clients.    The  affidavits  show  that  the  Thompson 
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Falls  Copper  &  Milling  Company  is  the  only  defendant  in- 
terested in  the  result  of  the  litigation.  On  January  17,  1910, 
an  order  was  made  denying  the  second  motion  to  set  aside  the 
default,  and  defendants  have  appealed  from  the  order. 

Did  the  court  abuse  its  discretion  in  denying  the  application 
to  set  aside  the  default  f  It  is  contended  by  counsel  for  the 
appellants  that  the  notice  of  motion  to  vacate  the  temporary 
restraining  order,  together  with  the  affidavits  accompanying  the 
same,  constituted  such  appearance  as  would  prevent  a  default 
being  taken.  It  certainly  is  not  in  accordance  with  the  practice 
heretofore  existing  to  regard  such  an  appearance,  if  it  be  an 
appearance  at  all,  as  having  any  effect  upon  the  running  of  the 
time  given  the  defendant  to  answer,  demur,  or  make  a  motion 
in  the  main  action.  The  office  of  a  preliminary  injunction  is 
merely  to  preserve  the  status  quo  until,  upon  final  hearing,  the 
court  may  grant  full  relief.  It  is  unnecessary  in  this  case  to 
distinguish  between  a  temporary  restraining  order  and  an  inter- 
locutory injunction.  Both  are  merely  provisional  in  nature, 
and  do  not  conclude  a  right.  They  are  simply  incidental  to  the 
main  issue  to  be  tried.  Mr.  High,  in  his  work  on  Injunctions 
(fourth  edition),  page  8,  says:  "It  is  to  be  constantly  borne 
in  mind  that  in  granting  temporary  relief  by  interlocutory  in- 
junction, courts  of  equity  in  no  manner  anticipate  the  ultimate 
determination  of  the  questions  of  right  involved.  They  merely 
recognize  that  a  sufficient  case  has  been  made  out  to  warrant  the 
preservation  of  the  property  or  rights  in  issue  in  statu  quo,  until 
a  hearing  upon  the  merits,  without  expressing,  and,  indeed, 
without  having  the  means  of  forming,  a  final  opinion  as  to  such 
rights.' 9  We  are  well  satisfied  that  the  main  action,  if  we  may 
employ  the  distinguishing  term,  and  the  provisional  remedy, 
are  so  far  different  in  the  respective  ends  sought  to  be  accom- 
plished, that  an  actual  motion  to  dissolve  the  injunction  could 
not  be  construed  as  an  appearance  in  the  action.  As  well  might 
it  be  said  that  a  motion  to  make  the  complaint  more  definite 
and  certain  would  have  the  effect  of  staying  the  operation  of 
the  restraining  order.  But  it  is  contended  that  no  motion  was 
ever  made  to  dissolve  the  order.    No  formal  motion  was  made. 
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As  we  have  seen,  however,  the  affidavit  of  Wenham  concludes 
with  a  prayer  that  the  order  be  dissolved,  or  that  an  additional 
undertaking  be  exacted.  The  method  of  procedure  adopted  is, 
to  say  the  least,  novel.  But  we  may  treat  the  affidavit  as  a 
motion,  and,  as  already  indicated,  such  holding  can  avail  the 
defendants  nothing. 

But  let  us  suppose  that  the  notice  of  motion,  with  the  ac- 
companying affidavit  of  Wenham,  constituted  an  appearance 
in  the  main  action.  The  result  is  the  same.  The  summons  was 
served  on  August  17,  and  the  notice  on  September  4.  On  Sep- 
tember 7  the  defendants  were  all  in  default.  What  warrant  was 
there  for  believing  that  they  could  extend  the  time  to  answer, 
demur,  or  make  a  motion,  until  September  15,  by  giving  notice 
that  they  would  move  to  dissolve  the  restraining  order  on  that 
datef  If  they  could  thus  enlarge  their  time  to  answer,  they 
could  as  well  extend  it  until  any  other  date.  The  mere  appear- 
ance of  a  defendant  will  not  prevent  his  default  being  entered. 
Section  6719,  Revised  Codes,  provides  that  judgment  by  default 
may  be  had,  if  the  defendant  fail  to  answer  the  complaint  or  to 
challenge  the  jurisdiction  of  the  court,  as  follows:  " 2.  In  ac- 
tions [other  than  those  arising  upon  contract  for  the  recovery 
of  money  or  damages  only],  if  no  answer,  demurrer,  motion  or 
special  appearance,  coupled  with  a  motion,  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  summons 
or  such  further  time  as  may  have  been  granted,  or  within  twenty 
days  after  a  motion  to  quash  or  set  aside  the  service  of  sum- 
mons, or  any  motion  challenging  the  jurisdiction  of  the  court, 
has  been  denied,  the  clerk  must  enter  the  default  of  the  defend- 
ant." 

This  court,  in  1904,  in  the  case  of  Mantle  v.  Casey,  31  Mont 
408,  78  Pac.  591,  held  that  under  section  1020  of  the  1895  Code 
of  Civil  Procedure,  then  in  force,  a  special  appearance  for  the 
purpose  of  moving  to  quash  the  service  of  summons  did  not 
extend  the  time  for  answering  to  the  merits.  The  Ninth  Legis- 
lative Assembly  (Laws  1905,  Chap.  59)  thereupon  amended  para- 
graph 2  of  the  section,  by  adding  thereto  the  words,  "demurrer, 
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motion,  or  special  appearance,  coupled  with  a  motion/9  after  the 
word  " answer,' '  where  it  first  appears,  and  the  following  after 
the  word  "granted,"  "or  within  twenty  days  after  a  motion 
to  quash  or  set  aside  the  service  of  summons,  or  any  motion 
challenging  the  jurisdiction  of  the  court."  The  amended  law 
is  now  paragraph  2  of  section  6719,  Revised  Codes,  supra.  It 
will  therefore  be  seen  at  once  that  whereas,  under  the  old  law, 
nothing  but  an  answer  (or  possibly  a  demurrer)  would  arrest 
the  running  of  the  time,  under  the  law  as  amended  there  are 
several  means  of  accomplishing  that  end.  The  first  is  by  filing 
an  answer  or  demurrer  to  the  complaint;  the  second  is  by  a 
motion  filed  in  the  main  action,  such  a  motion  as  will  constitute 
a  general  appearance;  and  the  third  is  by  special  appearance, 
coupled  with  a  motion.  As  the  complaint  and  answer  present 
issues  of  fact,  and  the  demurrer  raises  an  issue  of  law,  so  also 
must  the  general  appearance  motion,  unless  it  be  merely  a 
request  for  additional  time,  in  some  way  attack  the  complaint. 
In  other  words,  it  must  be  a  motion  the  granting  of  which  would 
be  inconsistent  with  the  idea  that  plaintiff  was  entitled  to  re- 
cover a  judgment  by  default  upon  the  complaint  as  filed. 

It  cannot  be  said  that  defendants  were  entitled  to  notice  of 
application  for  a  default,  even  though  the  notice  of  motion  to 
dissolve  the  preliminary  injunction  could  be  construed  as  a  gen- 
eral appearance  in  the  main  action.  There  was  no  answer, 
demurrer,  or  motion  attacking  the  complaint.  Both  the  sum- 
mons and  complaint  remained  unassailed  and  unaffected  by  the 
motion  actually  made.  Section  7149,  Revised  Codes,  provides 
that  after  appearance  a  defendant  or  his  attorney  is  entitled  to 
notice  of  all  subsequent  proceedings  of  which  notice  is  required 
to  be  given.  The  summons  notified  the  defendants  that  their 
default  would  be  taken,  unless,  within  twenty  days  after  service, 
they  took  steps  to  prevent  it,  and  they  having  taken  no  action  to 
arrest  the  running  of  the  time,  it  was  unnecessary  to  again 
notify  them. 

We  conclude,  therefore,  that  the  default  of  the  defendants  was 
properly  entered.    Whether  it  should  have  been  set  aside  was 
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a  matter  within  the  sound  legal  discretion  of  the  court  below, 
and  with  its  determination  we  may  not  interfere,  unless  there 
was  a  manifest  abuse  of  such  discretion.  Every  case  must  be 
decided  upon  its  own  facts.  (Loeb  v.  Schmitk,  1  Mont  87; 
Donnelly  v.  Clark,  6  Mont.  135,  9  Pac.  887;  Lowell  v.  Ames,  6 
Mont.  187,  9  Pac.  826 ;  Whiteside  v.  Logan,  7  Mont.  373,  17  Pac 
34 ;  Briscoe  v.  McCaffery,  8  Mont.  336,  20  Pac.  691 ;  Thomas  v. 
Chambers,  14  Mont.  423,  36  Pac.  814 ;  City  of  Helena  v.  Brule, 
15  Mont.  429,  39  Pac.  456,  852 ;  Chambers  v.  City  of  Butte,  16 
Mont.  90,  40  Pac.  71 ;  Herbst  Importing  Co.  v.  Hog  an,  16  Mont. 
384,  41  Pac.  135;  Blaine  v.  Briscoe,  16  Mont.  582,  41  Pac.  1002; 
Morse  v.  Callantine,  19  Mont.  87,  47  Pac.  635 ;  Butte  Butchering 
Co.  v.  Clarke,  19  Mont.  306,  48  Pac.  303 ;  Eakins  v.  Kemper,  21 
Mont.  160,  53  Pac.  310;  Collier  v.  Fitzpatrick,  22  Mont.  553,  57 
Pac.  181;  Oreene  v.  Montana  Brewing  Co.,  32  Mont.  102,  79 
Pac.  693 ;  Jones  v.  Jones,  37  Mont.  155,  94  Pac,  1056 ;  PengeUy 
v.  Peeler,  39  Mont.  26,  101  Pac.  147;  Brown  v.  Weinstein,  40 
Mont.  202,  105  Pac.  730.) 

The  statute  provides  that  the  court  may  relieve  a  party  from 
a  judgment  taken  against  him,  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect.  There  was  no  mistake, 
inadvertence,  or  surprise  in  the  case  at  bar.  The  attorney,  in 
the  exercise  of  his  professional  judgment,  determined  that  there 
was  no  necessity  for  appearing  in  the  main  action  until  the  day 
set  for  hearing  a  motion  to  dissolve  the  preliminary  injunction, 
twenty-nine  days  after  service  of  the  summons.  We  are  not  ad- 
vised as  to  why  it  was  thought  his  clients  might  then  be  in  de- 
fault, if  they  were  not  so  before.  No  attempt  was  made  to  com- 
ply with  the  plain  mandate  of  the  summons,  the  direction 
therein  was  wholly  disregarded,  and  the  only  appearance,  if 
there  were  any,  was  in  an  ancillary  proceeding  and  for  the  pur- 
pose of  relieving  the  defendants  of  a  burden  which  was  imme- 
diately affecting  them.  Mr.  Henry  Campbell  Black,  in  his 
article  on  Judgments,  found  in  23  Cyc,  at  page  939,  says:  "A 
party  cannot  be  relieved  from  a  judgment  taken  against  him 
in  consequence  of  the  legal  ignorance  or  mistake  of  his  counsel, 
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whether  it  concerns  the  rights  or  duties  of  the  client,  the  legal 
effect  of  the  facts  in  the  case,  or  the  rules  of  procedure."  (See, 
also,  Scilley  v.  Babcock,  39  Mont.  536,  104  Pac.  677 ;  Hancock  v. 
Pico,  40  Cal.  153.)  We  think  the  trial  court  cannot  be  put  in 
error  for  refusing  to  set  aside  this  default  judgment. 

There  is  another  good  and  sufficient  reason  why  it  should  not 
be  interfered  with.  Nowhere  does  it  appear  that  the  defend- 
ants have  a  meritorious  defense  to  the  action.  This  court,  in 
Donnelly  v.  Clark,  supra,  quoted,  with  approval  the  language  of 
the  supreme  court  of  California,  in  Parrott  v.  Den,  34  Cal.  79, 
as  follows:  "Every  consideration  of  expediency  and  justice  is 
opposed  to  the  opening  up  of  cases  in  which  judgment  by  de- 
fault has  been  entered,  unless  it  be  made  to  appear  prima  facie 
that  the  judgment,  as  it  stands,  is  unjust."  This  court  then 
continued:  "How  could  it  be  made  to  so  appear,  unless  the  na- 
ture of  the  defense  is  disclosed  t  The  defendants  do  not  come 
with  an  answer  showing  a  defense,  and  while  this  may  not  be 
necessary,  it  is  the  better  practice."  These  defendants  have 
never  tendered  an  answer,  although  abundant  opportunity  to 
do  so  has  been  afforded.  Instead,  they  have  twice  asked  for 
additional  time.  The  affidavits  filed  fall  far  short  of  disclosing 
a  meritorious  defense,  or  any  defense.  The  plaintiff  in  his 
complaint  sets  forth  his  claims  specifically.  He  alleges  that  he 
is  the  owner  of  certain  described  arid  lands;  that  on  June  28, 
1909,  he  appropriated,  for  use  thereon,  7,000  miner's  inches  of 
the  waters  of  Thompson  river,  and  he  exhibits  a  copy  of  his 
notice  of  appropriation;  he  also  alleges  that  he  "proceeded  dili- 
gently to  prosecute  by  excavation  and  construction  the  work 
of  creating  and  building  a  reservoir,  a  dam.  and  dam  site,  ditches, 
and  other  necessary  aqueducts,  by  and  through  which  the  said 
amount  of  water  so  appropriated  shall  be  stored,  conveyed,  and 
used  for  the  irrigation  of  said  lands";  that  he  has  made  appli- 
cation to  the  federal  authorities  "for  the  said  reservoir,  dam 
and  aqueduct  rights,  together  with  the  right  to  cut,  use  and 
destroy  such  timber  as  may  be  necessary  to  the  completion  of  the 
work";  that  he  has  had  true  surveys  and  maps  made  and  filed 
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with  the  proper  authorities  of  the  United  States,  and  has  made 
payment  for  said  sites  and  rights  of  way,  together  with  all  tim- 
ber and  material  necessary  to  be  used  or  destroyed.    He  then 
alleges  that  his  appropriation  of  water  is  prior  in  time  and  right 
to  any  claim  of  the  defendants.    We  also  find  this  allegation: 
"That  the  defendant  Thompson  Falls  Copper  &  Milling  Com- 
pany, its  servants  and  employees,  and  each  and  all  of  the  other 
defendants  herein,  their  servants  and  employees,  without  right 
or  authority,  have  unlawfully  and  wrongfully,  and  against  the 
will  and  in  violation  of  the  orders  of  plaintiff,   gone  into  and 
are  now  in  possession  of  the  lands  and  premises  last  above  de- 
scribed; that  they  are,  and  ever  since  the  eleventh  day  of  Au- 
gust, A.  D.  1909,  have  been  in  possession  thereof;  that  they  are 
digging,  excavating  and  tearing  up  the  said  lands  and  premises, 
and  thereby  rendering  them  unfit  and  useless  to  plaintiff  in  the 
said  uses  and  purposes  aforesaid,  in  that  they  are  attempting 
to,  threatening  to,  and  unless  restrained  will,  take  out,  use  and 
divert  the  waters  of  said  stream  or  river  above  the  said  point 
of  diversion  and  sites  of  this  plaintiff,  and  thereby  and  by  means 
thereof  will  despoil  and  ruin  and  render  nugatory  all  the  rights 
of  this  plaintiff  hereinbefore  mentioned  and  enumerated." 

The  affidavit  of  Wenham  sets  forth  that  the  defendant  corpora- 
tion has  a  good  and  meritorious  defense  to  plaintiff's  cause  of 
action;  that  it  has  property  and  property  rights   involved  of 
enormous  value ;  that  it  is  hindered  in  the  operation  of  its  mines 
and  mining  properties,  of  great  value,  by  reason  of  the  judg- 
ment ;  that  irreparable  loss  and  injury  is  being  inflicted  upon  it 
by  virtue  of  the  judgment ;  that  it  is  the  owner  of  two  patented 
mining  claims  which  are  forced  to  be  and  remain  idle  by  reason 
of  the  judgment;  that  the  mines  "are  worth  and  valued,  with 
machinery,    appliances,    mill,    appurtenances,    dam,  flume  and 
water   right    accrued    thereto,"  the    sum  of  $895,000  and  all 
thereof  are  forced  into  continued  idleness,  disrepair,  decay  and 
loss  by  reason  of  the  judgment;  "that  the  defendant  through 
and  by  this  affiant  asserts,  claims,  maintains,  owns  and  operates 
all  the  legal  rights  and  actual  possession  of  all  water  and  water 
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rights  of  and  appertaining  to  the  said  patented  mining  claims, 
meaning  and  intending  thereby  to  assert,  in  every  way,  that  the 
rights  of  the  said  Thompson  Falls  Copper  &  Milling  Company 
is  superior  to  all  and  every  other  right,  and  that  it  includes  all 
the  water  and  water  rights  of  and  on  the  Thompson  river  at  the 
point  and  place  where  said  company  diverts  the  waters  of  said 
river,  and  that  said  point  and  place  is  above  and  farther  up  the 
stream  than  the  point  or  place  where  plaintiff  in  this  action 
claims  water  and  the  right  to  divert  water,  and  that  in  this  re- 
spect this  affiant  is  and  will  be  maintained  by  the  original  docu- 
ments of  record  in  Missoula  and  Sanders  counties."  In  another 
part  of  the  affidavit  we  find  the  statement:  "That  at  the  time  of 
the  commencement  of  this  action  and  the  issuance  of  the  injunc- 
tional  order,  the  said  company  was  then  engaged,  and  had  been 
for  almost  thirty  days  prior  thereto,  in  the  work  of  rebuilding 
and  repairing  its  dam,  flume,  and  other  structures  for  carrying 
and  conveying  water  to  its  mines,  concentrator,  and  mine  works 
on  the  Thompson  river,"  and  was  in  no  wise  interfering  with 
any  rights  or  alleged  rights  of  the  plaintiff. 

In  his  affidavit  the  attorney  alleges  that  "he  verily  believes 
defendants  have  a  good  and  meritorious  defense  to  each  and 
every  cause  of  action  alleged  in  plaintiff's  complaint";  that  "the 
defendant  Thompson  Falls  Copper  &  Milling  Company  is  de- 
prived by  said  default  and  judgment  from  making  needed  and 
necessary  repairs  on  its  dam,  flume,  aqueduct,  and  water  appli- 
ances for  the  purpose  of  beneficial  uses  of  a  water  right  accrued 
and  vested  in  it;  that  plaintiff  claims  a  water  right  to  and  in 
the  same  stream  in  and  to  which  defendant  Thompson  Falls  Cop- 
per &  Milling  Company  has  an  accrued  and  vested  water  right, 
paramount  and  superior  to  plaintiff." 

Included  in  the  judgment  are  certain  findings  of  fact,  one  of 
which  is  as  follows:  "  (3)  That  if  the  defendants  or  any  of  them, 
or  the  grantors  or  predecessors  in  interest  of  any  of  them,  ever 
had  a  valid  and  existing  water  right  on  said  river  and  the  right 
to  the  use  of  any  of  the  waters  of  said  river  for  any  purpose  or 
uses  whatsoever,  said  right  has  been  abandoned  and  forfeited  by 
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nonuse,  failure  to  do  any  work  upon  said  water  right,  and  by  a 
course  of  conduct  which  shows  a  clear  intent  and  purpose  to 
abandon  said  right  to  any  such  water  as  they  or  any  of  them 
might  or  may  have  had. ' ' 

An  analysis  of  the  affidavits  filed  in  behalf  of  the  company 
discloses  that  the  affiants  have  industriously  refrained  from  as- 
serting any  facts  having  a  tendency  to  show  that  the  judgment 
entered  is  not  a  just  one.    The  company  owns  two  mining  claims 
"with  machinery,  appliances,  mill,  appurtenances,  dam,  flume, 
and  water  right  accrued  thereto,"  of  enormous  value.    It  as- 
serts, claims,  and  operates  "all  the  legal  rights  and  actual  posses- 
sion of  all  water  and  water  rights  of  and  appertaining  to  the 
mining  claims,"  meaning  thereby  to  "assert  in  every  way"  that 
its  rights  are  superior  to  all  others  and  include  all  of  the  water 
and  water  rights  on  Thompson  river  "at  the  point  where  it  di- 
verts the  water,"  which  is  above  the  place  where  plaintiff  claims 
the  right  of  diversion.    It  does  not  appear,  save  by  inference, 
that  any  of  the  property  of  the  defendant  company  had  ever 
been  used  or  operated,  except  that  it  is  shown  by  the  affidavit  of 
defendant  Hurlburt  that  repairs  on  the  dam,  flume,  and  aque- 
duct were  in  active  operation  at  the  time  of  service  of  the  sum- 
mons, and  had  been  for  some  weeks  prior  thereto.     Indeed,  there 
is  no  showing  that  defendant  company  is  injured  by  the  perma- 
nent injunction  included  in  the  judgment.    It  is  enjoined  from 
interfering  with  plaintiff's  dam  and  water  right.    Its  witnesses 
allege  affirmatively  that  its  point  of  diversion  is  above  that  of 
the  plaintiff,  and  that  it  has  not  heretofore  interfered  with  his 
operations  or  water  rights.    Giving  the  affidavits  the  most  favor- 
able construction,  the  only  claim  found  therein  is  that  the  com- 
pany requires  the  water  to  operate  its  mill  and  appurtenances. 
The  water  may  well  be  employed  for  this  purpose  without  inter- 
ference with  plaintiff's  rights,  so  far  as  the  affidavits  disclose. 
After  such  use  it  would  be  the  duty  of  the  company  to  return 
the  water  to  the  stream.    We  have  no  means  of  knowing  how 
far  below  the  mill  Donlan's  works  are  situated.    In  order  to 
move  the  discretion  of  the  court,  defendant  should  have  shown 
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how  and  in  what  manner  it  is  injured,  and  not  have  confined  its 
allegations  to  general  statements,  which  are  mere  conclusions. 
It  has  no  water  right,  unless  it  can  and  does  employ  water  for 
some  useful  and  beneficial  purpose.  What  water  right  does  the 
defendant  company  claim f  Has  it  any?  The  only  evidence  in 
the  affidavits  of  such  right  is  found  in  the  bald  assertion  that  it 
exists  and  is  prior  to  that  of  plaintiff.  The  attorney  asserts  that 
he  believes  that  the  defendant  has  a  water  right,  but  it  does  not 
appear  that  the  facts  in  the  case  have  ever  been  stated  to  him 
by  his  clients.  Wenham  claims  a  water  right  and  invites  the 
court  to  examine  the  records  of  Missoula  and  Sanders  counties 
to  ascertain  whether  he  is  not  correct  in  his  assertion. 

While  a  general  denial  will  suffice,  in  a  proper  case,  for  an 
answer  within  time,  something  more  is  required  where  it  is  sought 
to  open  a  default.  Defendant  must  make  prima  facie  showing 
of  a  good  and  valid  defense  on  the  merits.  This  defendant  was 
advised  that  the  district  court  had  found  that  it  had  abandoned 
any  water  right  it  may  have  had.  It  was  advised  of  the  date 
upon  which  plaintiff  claimed  to  have  initiated  his  right,  and  of 
all  particulars  appertaining  thereto ;  and  it  still  contented  itself 
with  asking  for  additional  time  to  answer.  As  was  said  by  this 
court  in  Schaeffer  v.  Oold  Cord  Min.  Co.,  36  Mont.  410,  93  Pac. 
344,  and  again  in  Pearce  v.  Butte  Electric  By.  Co.,  40  Mont.  321, 
106  Pac.  563:  "A  party  defendant  must  support  his  application 
by  an  affidavit  of  merits  setting  forth  the  facts  constituting  his 
defense,  or  tender  with  his  motion  and  affidavit  a  copy  of  his 
proposed  answer.' '  (See,  also,  Bowen  v.  Webb,  34  Mont.  61,  85 
Pac.  739.) 

The  order  of  the  district  court  of  Sanders  county  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Hollow  ay,  having  been  absent,  did  not  hear  the 
argument  and  takes  no  part  in  the  foregoing  decision. 
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Personal  Injuries — Master  and  Servant — Negligence — Complaint 
— Sufficiency — Evidence — Offer  of  Proof — Excessive  Verdict. 

Master  and   Servant — Personal  Injuries — Negligence — Proximate  Cause- 
Complaint— Sufficiency. 

1.  Plaintiff,  a  boy  thirteen  years  old,  was  injured  while  operating 
a  pug-mill  in  defendant's  brick  factory.  The  complaint  alleged  that 
plaintiff  was  directed  to  use  a  hose  to  turn  water  on  the  clay  and 
feel  it  as  it  emerged  from  the  machine:  that  there  was  dancer  in 
such  operation;  that  defendants  knew  of  the  need  of  instruction  as 
to  such  danger,  and  that  it  was  their  duty  to  use  reasonable  care  to 
give  plaintiff  such  instructions  in  regard  to  the  performance  of  his 
duties  as  would  have  enabled  him  to  sense  and  avoid  the  danger; 
that  this  they  negligently  and  carelessly  failed  to  do;  that  at  the 
time  of  his  injury,  he  was  feeling  the  clay  with  his  right  hand  and 
wetting  it  with  the  hose  in  his  left  hand,  whereupon  the  left  hand, 
while  holding  the  hose,  was  carried  forward  against  the  knives  of  the 
machine  and  injured.  Held,  that  the  complaint  was  not  defective  for 
failure  to  allege  that  defendants'  negligence  in  failing  to  instruct 
plaintiff  was  the  cause  of  the  injury. 

Same — Negligence — Pleading — Characterization  of  Acts. 

2.  Where  the  doing  of  certain  acts  under  certain  circumstances  con- 
stitutes negligence,  it  is  sufficient,  after  specifying  the  acts,  to  allege 
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that  they  were  negligently  done,  or  if  a  failure  to  do  certain  acts 
constitutes  negligence,  then  it  is  sufficient  after  specifying  the  acts  to 
say  that  defendant  negligently  failed  to  do  them. 

Same — Safe  Place  to  Work — Safe  Appliances. 

3.  A  master  is  bound  to  use  ordinary  care  to  furnish  a  servant  with 
a  safe  place  to  work,  and  reasonably  safe  appliances. 

Same — Complaint — Warning. 

4.  Where  a  complaint  for  injuries  to  a  servant  alleged  negligence  in 
failing  to  warn,  it  was  not  objectionable  for  failure  to  allege  the 
particular  warning  required,  or  the  particular  danger  to  be  appre- 
hended, in  the  absence  of  a  special  demurrer  for  uncertainty. 

Same — Negligence — Failure  to  Warn — Evidence. 

5.  In  an  action  for  injuries  to  a  minor  servant  while  operating  a 
pug-mill  in  a  brick  factory,  evidence  held  to  justify  a  finding  that 
defendants  were  negligent  in  failing  to  warn  plaintiff  of  the  danger 
in  doing  his  work  in  the  manner  he  did,  and  that  such  negligence  was 
the  proximate  cause  of  the  accident. 

Same — Method  of  Work — Improbable  Injury. 

6.  Where  plaintiff,  a  minor,  operating  a  pug-mill,  was  injured  while 
doing  the  work  according  to  directions,  and  such  method  was  in  itself 
dangerous  and  resulted  in  his  injury,  defendants  were  chargeable 
with  actual  knowledge  of  the  dangers  to  be  apprehended,  and  hence 
it  was  immaterial  that  the  immediate  cause  of  the  injury  was  an 
accelerated  flow  of  water  through  a  hose,  which  was  a  wholly  fortuitous 
occurrence,  provided  plaintiff  did  not  contribute  thereto. 

Same— Duty  of  Master — Anticipation  of  Dangers. 

7.  Where  defendants  furnished  plaintiff  water  in  a  hose  with  which 
to  wet  down  clay  as  it  emerged  from  a  pug-mill  in  a  brick  factory, 
they  were  chargeable  with  notice  of  how  the  water  would  flow 
in  the  hose,  and  that  a  sudden  acceleration  in  the  pressure  of  the 
water  might  cause  the  hands  of  a  boy  of  plaintiff's  age  to  be  thrown 
against  the  knives  of  the  machine  and  injured,  and  hence  bound  to 
take  steps  to  guard  against  such  an  injury. 

Appeal  and  Error — Objections — Review. 

8.  An  objection  to  evidence  not  made  at  the  trial  cannot  be  reviewed 
on  appeal. 

Same — Exclusion  of  Evidence — Offer  of  Proof — Necessity. 

9.  The  sustaining  of  an  objection  to  a  question  is  not  reviewable, 
where  no  offer  of  proof  is  made,  and  the  evidence  expected  is  not 
disclosed. 

Trial — Evidence — Materiality — Motion  to  Strike. 

10.  Where  plaintiff,  a  boy  thirteen  years  old,  was  injured  while 
operating  a  pug-mill  in  a  brick  factory,  proof  that  he  occasionally 
threw  mud  balls  and  threw  water  at  the  men  was  properly  stricken, 
where  no  causal  connection  was  shown  between  such  acts  and  the 
injury. 

Appeal  and  Error — Objection  to  Instruction. 

11.  Where  an  objection  made  to  an  instruction  on  appeal  was  not 
presented  to  the  trial  court,  it  should  not  be  considered. 

Personal  Injuries — Amount  Recovered — Excessive  Verdict. 

12.  Plaintiff,  a  boy  thirteen  years  old,  was  employed  to  wet  and 
watch  clay  coming  from  a  pug-mill  in  a  brick  factory,  and  as  he  was 
doing  so  his  hand  was  carried  against  certain  knives  and  injured. 
He  was  in  a  hospital  over  a  week,  and  suffered  pain  in  his  hand 
and  shoulder.  It  was  six  weeks  before  his  hand  healed,  during  which 
time  he  suffered  pain  and  loss  of  sleep.  When  it  healed,  it  was 
found  that  he  had  lost  the  use  of  one  and  perhaps  two  of  his  fingers, 
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though  it  was  problematical  whether  such  condition  was  permanent 
The  hand  was  quite  badly  torn,  and  his  physician  testified  that  he 
treated  it  in  the  neighborhood  of  two  months,  and  that  after  healing 
resultant  tenderness  to  pressure  in  the  palm  of  the  hand  might  result 
and  that  it  would  be  susceptible  to  the  influence  of  heat  and  cold- 
Held,  that  while  a  verdict  for  $10,000  was  excessive  and  should  be 
reduced  to  $4,000,  it  was  not  so  excessive  as  to  evince  passion  and 
prejudice  on  the  part  of  the  jury. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney  Fox, 
Judge. 

Action  by  Claude  Earl  Forquer,  a  minor,  by  C.  F.  Forquer, 
his  guardian  ad  litem,  against  Austin  North  and  the  Slater  Brick 
Company.  Judgment  for  plaintiff,  and  defendant  brick  com- 
pany appeals.    Affirmed  on  condition. 

Messrs.  Qunn  &  Hall,  and  Messrs.  Hathhorn  &  Brown,  sub- 
mitted a  brief,  a  supplemental  and  a  reply  brief,  in  behalf  of  Ap- 
pellants.   Mr.  M.  8.  Ounn  argued  the  cause  orally. 

The  complaint  does  not  state  a  cause  of  action,  because  there 
is  not  any  causal  connection  shown  between  the  negligence 
charged  and  the  injury.  It  is  not  alleged  that  the  failure  to  in- 
struct, which  is  the  only  negligence  alleged,  caused  or  had  any- 
thing to  do  with  the  injury.  "The  mere  existence  of  a  defect, 
the  mere  occurrence  of  an  accident,  the  mere  omission  of  a  duty, 
are  not  sufficient  to  create  a  liability.  It  is  necessary  to  proceed 
further,  and  to  show  that  the  defect  or  omission  of  duty  caused 
the  accident."  (Arizona  Lumber  Co.  v.  Mooney,  4  Ariz.  366, 
42  Pac.  952 ;  Fearon  v.  Mullins,  35  Mont.  232,  88  Pac.  794 ;  Peer- 
less Stone  Co.  v.  Wray,  10  Ind.  App.  324,  37  N.  E.  1058;  La 
Fayette  Carpet  Co.  v.  Stafford,  25  Ind.  App.  187,  57  N.  E.  944; 
South  Bend  Chilled  Plow  Co.  v.  Cissne,  35  Ind.  App.  373,  74 
N.  E.  282;  Alabama  etc.  Co.  v.  Marcus,  128  Ala.  355,  30  South. 
679 ;  Bahr  v.  National  Safe  Deposit  Co.,  234  111.  101,  84  N.  E. 
717.)  The  complaint  in  a  personal  injury  action  must  affirma- 
tively show  that  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury.  (Smith  v.  Buttner,  90  Cal.  95,  27  Pac 
29 ;  Paige  Iron  Works  v.  Hutter,  107  111.  App.  673 ;  Baltimore  etc. 
By.  Co.  v.  Young,  146  Ind.  374, 45  N.  E.  479 ;  Minnud  v.  Philadd- 
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phia  etc.  Ry.  Co.,  68  N.  J.  L.  432,  53  Atl.  229 ;  Prokop  v.  Gulf  etc. 
Ry.  Co.,  34  Tex.  Civ.  App.  520,  79  S.  W.  101 ;  Chicago  B.  &  Q. 
By.  Co.  v.  Clinebell,  5  Neb.  (Unof.)  603,  99  N.  W.  839;  Leynes 
v.  Tampa  Foundry,  56  Pla.  488,  47  South.  918 ;  So.  Ry.  Co.  v. 
Sittasen,  166  Ind.  257,  76  N.  E.  973.)  Respondent  may  contend 
that  from  the  facts  alleged  in  the  complaint  it  is  to  be  inferred 
that  the  injury  was  caused  by  the  failure  to  warn  and  instruct. 
It  is  a  well-established  rule  of  pleading  under  the  Codes  that 
facts  which  are  necessarily  implied  from  the  averments  need  not 
be  alleged  directly.  (Silver  Bow  Co.  v.  Davies,  40  Mont.  418, 107 
Pac.  81 ;  Baylies'  Code  Pleading,  p.  49.)  But  it  is  also  true  that 
it  is  not  sufficient  that  a  fact  may  be  inferable  from  the  facts 
pleaded,  where  it  is  not  necessarily  implied  or  understood. 
(Brown  v.  Brown,  133  Ind.  476,  33  N.  E.  615 ;  Conrad  Nat.  Bank 
v.  Great  Northern  Ry.  Co.,  24  Mont.  178,  61  Pac.  1.) 

The  complaint  shows  that  the  negligence  charged  was  not  the 
proximate  cause  of  the  injury.  It  appears  therefrom  that  the 
injury  was  occasioned  by  the  hand  being  "  carried  forward  to 
and  against  one  of  said  knives  in  its  upward  motion  and  carried 
upward  and  against  said  metal  frame."  In  fact,  the  complaint 
expressly  charges  that  it  was  in  consequence  of  this  movement  of 
the  hand  that  the  injury  was  occasioned.  What  carried  the 
hand  forward  does  not  appear  by  direct  allegation  or  even  by 
any  inference  which  can  be  drawn  from  the  complaint.  The 
plaintiff  may  have  so  slipped  or  stumbled  as  to  move  his  body 
and  hand  forward.  Someone  may  have  pushed  the  plaintiff  or 
jostled  against  him,  with  the  result  that  his  hand  was  carried 
forward.  There  may  have  been  some  substance  in  the  water 
which  choked  the  nozzle  of  the  hose,  thereby  disturbing  the 
equilibrium  of  the  hand.  The  allegations  of  the  complaint  may 
be  accepted  as  absolutely  true  and  still  either  of  the  causes  men- 
tioned may  have  occasioned  the  injury.  (Leynes  v.  Tampa 
Foundry  Co.,  56  Fla.  488,  47  South.  918 ;  Edwards  v.  Brayton, 
25  R.  I.  597,  57  Atl.  784;  Zopfi  v.  Postal  Telegraph-Cable  Co., 
60  Fed.  987,  9  C.  C.  A.  308 ;  Afflick  v.  Bates,  21  R.  I.  281,  79 
Am.  St.  Rep.  801,  42  Atl.  539.) 
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This  court  having  held  that  the  testimony  at  the  former  trial 
was  insufficient  to  establish  a  liability,  and  the  testimony  at  the 
last  trial  with  reference  to  the  accident  not  differing  from  the 
former  testimony,  the  former  decision  of  this  court  is  the  law 
of  the  case,  and  precludes  any  recovery  upon  the  testimony  in- 
troduced at  the  last  trial.  (Easterly  v.  Jackson,  36  Mont.  206. 
92  Pac.  480;  Finlen  v.  Heime,  32  Mont.  354,  80  Pac.  918 ;  Wester- 
field  v.  New  York  Life  Ins.  Co.,  157  Cal.  339,  107  Pac.  699.) 
The  testimony  fails  to  show  that  the  negligence  charged  caused 
the  injury ;  hence  recovery  is  not  warranted.  (Buckley  ▼.  Ghitta- 
Percka  <fc  Rubber  Co.,  113  N.  Y.  540,  21  N.  E.  717 ;  Fronk  v. 
City  Steam  Laundry,  70  Neb.  75,  96  N.  W.  1053 ;  SiddaU  v. 
Pacific  Mills,  162  Mass.  378,  38  N.  E.  969 ;  Hickey  v.  Taaffe,  105 
N.  Y.  26, 12  N.  E.  286.) 

There  is  no  evidence  whatever  to  show  that  the  negligence 
alleged  would  have  produced  the  injury,  without  the  interposi- 
tion of  the  independent  cause — the  sudden  pressure  of  water  in 
the  hose — and  there  is  no  evidence  to  show  that  this  independent 
cause  could  have  been  reasonably  anticipated.  Therefore,  the 
intervening  cause — the  sudden  pressure  of  water  in  the  hose — 
is  the  only  proximate  cause.  (See  American  Bridge  Co.  v. 
Seeds,  144  Fed.  605,  11  L.  R.  A.,  n.  s.,  1041,  75  C.  C.  A.  407.) 
Defendants  cannot  be  held  liable  for  an  injury  resulting  from 
an  accident  which  they  could  not  reasonably  have  anticipated. 
(Diehl  v.  Standard  OH  Co.,  70  N.  J.  L.  424,  57  Atl.  131;  Glenesky 
v.  Kimberly  Co.,  140  Wis.  52, 121  N.  W.  893.) 

It  was  error  to  sustain  the  objection  to  the  question  pro- 
pounded to  the  witness  Bray,  whether  he  had  ever  known  or 
heard  of  an  accident  happening  in  the  manner  testified  to  by 
plaintiff.  It  was  material  to  inquire  whether  the  defendants  had 
any  reason  to  anticipate  the  happening  of  such  an  accident,  and 
the  testimony  was  therefore  exceedingly  material.  (Doyle  v. 
Railway  Co.,  42  Minn.  79,  43  N.  W.  787 ;  Arizona  Lumber  Co. 
v.  Mooney,  4  Ariz.  366,  42  Pac.  952;  Pullman  Co.  v.  Caviness 
(Tex.  Civ.  App.),  116  S.  W.  410.) 

As  the  respondent  has  had  two  fair  opportunities  to  make  out 
his  cause  of  action,  and  as  the  evidence  was  substantially  the 
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same  at  each  trial,  and  it  is  apparent  from. the  record  that  no 
additional  evidence  is  available,  we  respectfully  submit  that  the 
judgment  of  the  lower  court  should  be  reversed  and  judgment 
ordered  by  this  court  for  appellants.  (State  v.  District  Court, 
40  Mont.  206,  105  Pac.  721;  Pullman  Co.  v.  Caviness  (Tex.  Civ. 
App.),  116  S.  W.  410.) 

In  behalf  of  Respondent,  there  was  a  brief,  as  well  as  one  in 
reply  to  supplemental  brief  of  appellants,  by  Mr.  W.  M.  John- 
ston, Mr.  Wm.  Wallace,  Jr.,  and  Mr.  B.  F.  Gaines.  Mr.  Gaines 
argued  the  cause  orally. 

Appellants  challenge  the  sufficiency  of  the  amended  complaint 
to  support  the  verdict.  We  insist  that  the  pleading,  to  say  the 
most,  is  no  more  than  uncertain  or  ambiguous  in  its  terms,  when 
construed  with  reference  to  the  question  presented  by  appellants. 
Beading  all  of  the  allegations  of  the  amended  complaint  together, 
as  must  be  done,  and,  with  a  certain  change  in  punctuation,  we 
are  at  a  loss  to  discover  any  force  to  appellants'  argument  on 
this  branch  of  the  case.  We  are  not  here  asking  the  court  to 
read  into  the  amended  complaint  any  allegation  or  words  that 
are  missing,  or  even  to  ignore  any  allegations  or  words  present. 
We  simply  ask  that,  in  view  of  the  former  decisions  of  this  court 
upon  similar  questions,  of  the  evident  intention  of  the  pleader, 
of  the  theory  of  action  as  announced  in  the  former  decision  of 
this  action,  and  of  the  demands  of  justice,  the  court,  in  con- 
sidering the  sufficiency  of  the  amended  complaint,  shall  assume, 
or  supply  needed  punctuation — in  other  words,  that  the  court 
shall  disregard  strict  rules  of  grammatical  construction.  That 
this  should  be  done  is  well  settled  by  the  decisions  of  this  court. 
{Conrad  Nat.  Bank  v.  Great  Northern  By.  Co.,  24  Mont.  178, 
61  Pac.  1 ;  Logan  v.  Billings  etc.  By.  Co.,  40  Mont.  467,  107  Pac. 
415;  State  v.  Quantic,  37  Mont,  at  p.  58,  94  Pac.  491.)  These 
Montana  decisions  but  express  the  consensus  of  judicial  opinion 
on  this  subject  throughout  the  country — viz.,  that  after  verdict 
and  judgment,  if  by  any  reasonable  construction  a  complaint  can 
be  upheld,  it  will  be  so  construed.     (4  Ency.  of  PL  &  Pr.  744, 
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citing  cases;  Casey  v.  Bridge  Co.,  95  Minn.  11,  103  N.  W.  623; 
Hart  v.  City,  125  Wis.  546,  104  N.  W.  701,  1  L.  R.  A.,  n.  s.,  952, 
4  Ann.  Cas.  1085.)  The  amended  complaint  might,  by  a  differ- 
ent use  of  the  English  language,  be  made  more  definite  and  more 
certain  than  it  is ;  but  we  have  in  this  action  no  special  demurrer 
(as  provided  by  statute)  as  for  uncertainty,  indefiniteness,  or 
ambiguity,  and  it  is  now  too  late  to  raise  any  such  questions. 
(Sanderson  v.  Power  Co.,  19  Mont.  236;  Phillips  on  Code  Plead- 
ing, sec.  352.)  "All  formal  and  purely  technical  defects  are 
cured  by  verdict."  (31  Cyc.  767;  see,  also,  Christiansen  v. 
Aldrich,  30  Mont.  446,  76  Pac.  1007 ;  Raymond  v.  Wimsette,  12 
Mont.  551,  33  Am.  St.  Rep.  604,  31  Pac.  537 ;  Quirk  v.  Clark,  7 
Mont.  231, 14  Pac.  669.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  in  this  case.  (See  Forquer  v.  Slater 
Brick  Co.,  37  Mont.  426,  97  Pac.  843.)  The  complaint  has  been 
amended  and  a  retrial  had,  resulting  in  a  verdict  against  both 
defendants  in  the  sum  of  $10,000.  From  a  judgment  entered  on 
the  verdict  and  an  order  denying  a  new  trial,  they  have  ap- 
pealed. 

The  amended  complaint,  after  alleging  the  plaintiff's  age, 
thirteen  years,  continues  as  follows : 

"(4)  That  among  the  duties  of  plaintiff's  said  employment 
he  was  required  to  throw  said  pug-mill  in  and  out  of  gear  and 
to  oil  the  same,  and  he  was  likewise  directed  by  his  said  employ- 
ers, and  it  was  then  and  there  a  part  of  his  duty,  to  take  a  certain 
hose  used  in  connection  with  said  machine  and  to  turn  water 
upon  the  clay  which  was  being  fed  through  the  same  and  to  feel 
of  said  clay  as  it  was  emerging  from  said  machine  to  ascertain 
the  degree  of  moisture  therein. 

"(5)  That  said  pug-mill  was  a  complicated  piece  of  machin- 
ery and  at  its  mouth,  where  said  clay  emerged,  there  were  two 
cutting  knives  revolving  upon  a  cylinder  or  rod  which  in  their 
revolution  upward  and  at  the  top  passed  into  a  metal  frame 
whose  sides  came  very  close  to  said  knives,  and  because  thereof 
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there  was  danger  of  injury  from  said  knives  and  frame  in  the 
operation  aforesaid  of  watering  and  feeling  of  said  clay  as  the 
same  emerged  from  said  mill. 

"(6)  That  plaintiff  was  in  fact  wholly  inexperienced  in  the 
use  of  said  mill  and  was  without  experience  in  the  use  of  any 
machinery  and  did  not  in  fact  know,  and  by  reason  of  his  youth 
and  inexperience  in  the  use  of  machinery  could  not  have  reason- 
ably known,  of  the  danger  incident  to  feeling  said  clay  with  one 
hand  and  wetting  the  same  with  the  water  from  the  hose  held  in 
his  other  hand,  and  in  the  manner  aforesaid,  but  that  defendant 
either  knew,  or  in  the  exercise  of  reasonable  care  ought  to  have 
known,  of  the  said  inexperience  of  plaintiff  and  his  need  of  in- 
struction as  to  said  danger,  and  it  then  and  there  became  and 
was  the  duty  of  defendants,  and  each  of  them,  to  use  reasonable 
care  to  give  this  plaintiff  such  instruction  in  regard  to  the  per- 
formance of  said  duties  as  would  have  enabled  him  to  sense  and 
avoid  said  dangers,  but  that  this  they  negligently,  carelessly,  and 
wholly  failed  to  do." 

"  (8)  That  on  August  16,  1906,  and  while  in  the  obedience  of 
said  direction  of  defendants,  plaintiff  was  feeling  of  said  clay 
as  it  emerged  from  said  mill  with  his  right  hand  and  at  the  same 
time  holding  said  hose  in  his  left  hand  and  therewith  wetting 
the  said  clay,  and  while  he  was  in  ignorance  of  the  danger  con- 
nected with  said  operation,  and  so  without  instruction  as  to  said 
danger  by  reason  of  the  negligence  of  said  defendants,  and  with- 
out any  intention  on  the  part  of  plaintiff  so  to  do,  his  left  hand 
then  holding  said  hose  was  carried  forward  to  and  against  one 
of  said  knives  in  its  upward  motion  and  carried  upward  and 
against  said  metal  frame,"  in  consequence  whereof  he  was  in- 
jured. There  was  no  demurrer  to  the  amended  complaint,  but 
at  the  commencement  of  the  trial  the  objection  was  made  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

1.  This  court  held  on  the  former  appeal  that  the  evidence  was 
insufficient  to  warrant  a  finding  that  the  defendant  Slater  Brick 
Company  was  negligent  in  failing  to  guard  tlje  knives  or  in  fur- 
nishing a  defective  hose.    We  held,  also,  that  in  cases  like  this 


280  Fobqueb  v.  North  bt  au  [Dec.  T.  10 

it  is  a  question  of  fact  for  the  jury  to  determine  whether  the 
plaintiff  required  warning  instructions,  and,  if  so,  whether  the 
defendant  had  reasonably  fulfilled  its  duty  in  that  regard.  The 
amended  complaint  predicates  negligence  solely  upon  failure  to 
warn  of  danger.  Counsel  for  the  appellants  now  urge:  "The 
complaint  does  not  state  a  cause  of  action,  for  the  reason  that  it 
does  not  appear  therefrom  that  the  negligence  charged  was  the 
cause  of  the  injury.  It  is  not  alleged  that  the  failure  to  instruct, 
which  is  the  only  negligence  alleged,  caused  or  had  anything  to 
do  with  the  injury."  There  is  in  the  complaint,  however,  an 
allegation  that  the  plaintiff  was  "without  instruction  as  to  said 
danger  by  reason  of  the  negligence  of  the  defendants."  This 
court  in  Pullen  v.  City  of  Butte,  38  Mont.  194,  99  Pac.  290,  21 
L.  R.  A.,  n.  s.,  42,  said:  "In  Smith  v.  Buttner,  90  Cal.  95, 27  Pac. 
29,  ths  court,  in  considering  the  question  now  before  us,  said: 
'It  is  well  settled  that  negligence  may  be  charged  in  general 
terms;  that  is,  what  was  done  being  stated,  it  is  sufficient  to  say 
it  was  negligently  done,  without  stating  the  particular  omission 
which  renders  the  act  negligent.'  In  other  words,  if  the  doing 
of  certain  acts,  under  certain  circumstances,  constitutes  negli- 
gence, it  is  sufficient,  after  specifying  the  acts,  to  say  that  they 
were  negligently  done;  or,  if  the  failure  to  do  certain  acts  con- 
stitutes negligence,  then  it  is  sufficient,  after  specifying  the  acts, 
to  say  that  the  defendant  negligently  failed  to  do  them." 

As  was  said  by  the  court  on  the  former  appeal,  and  the  remark 
may  be  applied  to  the  allegations  of  the  complaint  as  well  as  to 
the  testimony:  "The  boy  was  obeying  orders,  and  it  was  for  the 
jury  to  determine  whether  the  defendant  was  chargeable  with 
want  of  ordinary  care  in  not  apprehending  that  he  would  prob- 
ably attempt  to  do  both  acts  at  the  same  time  and  not  instructing 
him  accordingly."  The  complaint  alleges  that  plaintiff  was 
directed  to  use  the  hose ;  to  turn  water  upon  the  clay  and  feel  it 
as  it  emerged  from  the  machine;  that  there  was  danger  "in  the 
operation  aforesaid  of  watering  and  feeling  said  clay  as  the  same 
emerged  from  the  .mill";  that  the  defendants  knew  of  the  need 
of  instructions  as  to  said  danger,  and  it  was  their  duty  "to  use 
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reasonable  care  to  give  him  such  instructions  in  regard  to  the 
performance  of  said  duties  as  would  have  enabled  him  to  sense 
and  avoid  said  dangers,  but  that  this  they  negligently  and  care- 
lessly wholly  failed  to  do" ;  that  at  the  time  of  his  injury  he  was 
feeling  the  clay  with  his  right  hand  and  wetting  it  by  means  of  the 
hose  held  in  his  left  hand,  whereupon  "his  left  hand,  then  holding 
said  hose,"  was  carried  forward  against  the  knives.  It  will  thus 
be  seen  that  the  case  falls  squarely  within  the  rule  laid  down  in 
Pvllen  v.  City  of  Butte,  supra.  The  complaint  sets  forth  that 
the  defendants  were  negligent  in  failing  to  do  a  certain  act,  viz., 
to  warn  him  of  the  danger  connected  with  the  performance  of 
his  duties  in  the  manner  in  which  he  was  directed  to  perform 
them.  They  were  in  duty  bound  to  use  ordinary  care  to  furnish 
him  a  reasonably  safe  place  in  which  to  work  and  reasonably  safe 
appliances.  It  is  true  that  the  complaint  does  not  point  out  the 
particular  warning  required  or  the  particular  danger  to  be  ap- 
prehended ;  but  in  the  absence  of  a  special  demurrer  for  uncer- 
tainty, we  think  it  sufficient  to  state  a  cause  of  action  in  this 
regard.  In  the  Pvllen  Case  no  negligent  act  or  omission  of  any 
kind  was  pleaded.  We  think  it  fairly  deducible  from  the  com- 
plaint that  plaintiff's  left  hand  was  carried  forward  by  the 
appliance  furnished  him  for  watering  the  clay,  to-wit,  a  hose 
through  which  water  was  being  forced  under  pressure,  and  that 
the  instructions  required  were  such  as  would  have  enabled  him, 
if  he  heeded  them,  to  avoid  having  his  hand  carried  forward  by 
the  hose  far  enough  to  bring  it  in  contact  with  the  knives.  The 
failure  to  give  such  instructions  would  furnish  a  proximate  cause 
of  the  accident.  We  think  it  is  also  reasonably  to  be  gathered 
from  the  allegations  of  the  complaint  that  the  defendants  negli- 
gently failed  to  warn  the  plaintiff  of  the  danger  to  be  appre- 
hended from  the  act  of  feeling  the  clay  and  watering  it  at  the 
same  time.  An  instruction  as  to  the  space  to  be  maintained  be- 
tween the  end  of  the  nozzle  and  the  clay  might  have  assisted  him 
in  avoiding  injury.  It  is  constantly  to  be  borne  in  mind  that  he 
was  a  boy  with  a  boy's  immature  judgment,  or  lack  of  judgment. 
Perhaps  the  inquiry  whether  counsel,  under  the  same  circum- 
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stances,  would  have  considered  it  necessary  to  warn  his  own  boy 
in  the  manner  we  have  suggested,  will   serve   to   illustrate   the 

■ 

method  of  reasoning  by  which  the  jury  may  have  arrived  at  the 
conclusion  that  ordinary  care  was  not  exercised  in  instructing 
this  boy. 

2.  It  is  contended  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  The  plaintiff  testified  as  follows:  "When  I  was 
hurt,  I  was  throwing  water  on  the  clay  and  feeling  whether  it 
was  moist  enough  or  not.  I  was  on  my  knees  at  the  mouth  of  the 
machine,  throwing  water  in.  I  was  down  about  like  this  [indi- 
cating] with  my  hand  up  here  with  a  piece  of  hose  throwing 
water,  and  this  hand  catching  the  mud  as  it  fell  out,  to  see 
whether  it  was  moist  enough ;  down  on  my  right  knee  here,  with 
the  left  hand  upon  the  machine,  my  right  hand  about  a  foot  from 
the  bottom  of  the  tub,  about  center-ways  from  the  hole  through 
which  the  clay  came,  about  six  inches  from  the  opening  at  the  end 
of  the  tub,  I  should  judge.  My  left  hand  was  about  six  inches 
from  the  knives,  toward  myself,  as  I  was  leaning.  I  had  the 
nozzle  in  my  hand.  It  was  made  of  brass.  I  could  not  say  how 
long  it  was  exactly ;  I  should  judge  it  would  be  about  six  or  eight 
inches  long.  I  was  holding  at  the  back  end  of  the  nozzle ;  I  could 
not  say  how  long  before  I  was  hurt.  There  was  water  coming 
from  the  hose  at  the  time,  going  just  inside  the  mouth  of  the  tub. 
The  water  was  regulated  by  a  stem  on  the  valve  at  the  back  end 
of  it  and  the  end  of  the  nozzle  was  fastened  to  the  hose.  I  was 
throwing  water  inside  the  machine  and  the  pressure  of  the  water 
suddenly  forced  them  ahead  and  jerked  my  hand  in  the  knives, 
and  got  them  crushed." 

In  the  former  decision,  in  considering  whether  the  court  erred 
in  excluding  the  evidence  of  witnesses  who  were  prepared  to 
testify  that  in  the  course  of  their  experience  they  never  heard 
of  an  accident  happening  as  this  one  is  alleged  to  have  happened, 
this  court  said  that  the  happening  of  the  accident  as  narrated  by 
the  plaintiff  was  a  wholly  fortuitous  event,  the  occurring  of 
which  in  the  exact  manner  told  by  the  boy  could  not  be  antici- 
pated.   It  is  now  said  that  tie  court  held  that  the  testimony  was 
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insufficient  to  establish  a  liability  against  the  brick  company,  and 
that  the  holding  is  the  law  of  the  case.  Such,  however,  was  not 
our  understanding  of  the  decision  at  the  time,  and  is  not  now. 
We  must  not  overlook  the  fact  that  the  plaintiff  testified  that  he 
was  doing  the  work  according  to  directions ;  that  he  was  told  to 
do  it  in  the  manner  employed  by  him.  If  he  was,  and  the  jury 
evidently  believed  that  he  was,  and  if  they  further  found,  as  they 
might,  that  the  manner  of  doing  the  work  was  in  itself  danger- 
ous and  resulted  to  his  injury,  then  defendants  were  chargeable 
with  actual  knowledge  of  the  danger  to  be  apprehended,  and,  as 
was  said  in  the  former  opinion  it  became  immaterial  to  inquire 
the  exact  cause  of  the  injury,  provided  plaintiff  did  not  con- 
tribute thereto,  and  the  fact  that  the  accelerated  flow  of  water 
was  a  wholly  fortuitous  occurrence  was  also  immaterial.  This 
court  held  in  effect,  in  Hollingsworth  v.  Davis-Daly  Estates  Cop- 
per Co.,  38  Mont.  143,  99  Pac.  142,  that  where  a  defendant  had 
created  a  dangerous  way,  it  was  chargeable  with  actual  knowl- 
edge of  its  dangerous  condition.  The  same  principle  applies 
here.  If  the  defendants  directed  this  boy  to  do  the  work  in  a 
particular  manner,  and  that  manner  was  dangerous,  they  were 
chargeable  with  knowledge  of  the  fact.  And  if  he  did  his  work 
according  to  directions  and  was  injured  by  doing  it  in  that  way, 
no  burden  rested  upon  him  to  point  out  the  particular  danger  as 
to  which  he  should  have  been  warned. 

Again,  it  is  contended  that  the  evidence  fails  to  show  that  the 
injury  was  caused  by  the  negligence  charged.  The  following 
cases  are  cited  to  sustain  the  contention :  Buckley  v.  Outta-Percha 
&  Rubber  Mfg.  Co.,  113  N.  Y.  540,  21  N.  E.  717 ;  Fronk  v.  Evans 
City  Steam  Laundry,  70  Neb.  75,  96  N.  W.  1053;  Siddall  v. 
Pacific  Mills,  162  Mass.  378,  38  N.  E.  969 ;  Rickey  v.  Taaffe,  105 
N.  Y.  26,  12  N.  E.  286.  In  each  of  these  cases  the  court  was 
unable  to  determine  that  any  warning  which  might  have  been 
given  would  have  prevented  the  accident;  while  in  the  case  at 
bar,  as  we  have  pointed  out  in  considering  the  complaint,  the  jury 
could  properly  find  that  certain  warnings  might  have  been  effec- 
tive for  that  purpose. 
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It  is  suggested  that  the  sadden  pressure  of  water  in  the  hose 
was  the  direct  cause  of  the  accident  and  that  this  was  an  in- 
dependent intervening  cause,  operating  between  the  alleged 
failure  to  instruct  and  the  result  to  the  boy.  Mr.  White,  in  his 
work  on  Personal  Injuries  on  Railroads,  volume  1,  section  23, 
says:  "If  the  alleged  act  of  negligence  would  not  have  produced 
the  injury  but  for  the  interposition  of  an  independent  cause, 
which  could  not  have  been  reasonably  anticipated,  but  which 
turned  aside  the  natural  sequence  of  events  and  produced  the 
result,  such  negligent  act  is  not  the  proximate  cause  of  the  in- 
jury and  is  not  actionable.  The  intervening  cause,  in  such  case, 
is  the  only  proximate  cause."  The  case  at  bar,  however,  is  not 
at  all  like  those  to  which  the  learned  author  refers.  The  plain- 
tiff was  furnished  by  the  defendants  with  a  hose  through  which 
water  was  running  under  pressure.  They  were  charged  with  the 
duty  of  using  ordinary  care  to  furnish  a  flow  of  water  that  was 
reasonably  safe  for  the  boy  to  handle.  It  may  have  been,  and 
probably  was,  reasonably  safe  for  an  adult  to  use.  Having  fur- 
nished the  water  and  the  hose,  they  were  chargeable  with  notice 
of  how  the  water  would  flow  in  the  hose.  And  aside  from  this 
consideration,  it  is  matter  of  common  knowledge  that  the  pres- 
sure of  water  flowing  in  a  hose  will  move  the  hose  about  from 
place  to  place,  unless  it  is  held  stationary ;  the  amount  of  move- 
ment being  regulated  by  the  pressure  of  the  water.  We  all  know, 
also,  that  when  for  any  cause  the  pressure  is  reduced,  the  flow 
is  lessened,  and  vice  versa.  The  jury  may  well  have  charged 
the  defendants  with  notice  of  these  facts.  While  it  is  true  that 
no  complaint  is  made  of  failure  to  use  ordinary  care  in  furnish- 
ing the  hose  or  the  water,  we  think  it  cannot  be  said  that  the 
jury  had  no  justification  for  finding  that  the  defendants,  having 
furnished  this  particular  apparatus,  were  chargeable  with  notice 
that  it  might  become  dangerous  in  the  hands  of  a  boy  thirteen 
years  of  age.  In  characterizing  the  accident,  in  the  former 
opinion,  as  a  wholly  fortuitous  event,  a  phrase  adopted  from  ap- 
pellants' brief,  we  meant  no  more  than  to  say  that  its  happening 
in  the  exact  manner  narrated  was  probably  not  to  be  anticipated 
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That  the  entire  situation  was  dangerous  to  a  boy  of  plaintiff's 
age  is  proven  by  the  testimony  of  Mr.  Bonnett,  the  superin- 
tendent of  the  plant,  who  stated  at  the  trial  that  he  gave  instruc- 
tions to  the  plaintiff,  which,  if  observed,  would  have  prevented 
his  injury.  He  said:  "I  told  him  to  turn  the  water  on  the  brick 
machine  proper  after  the  clay  had  left  the  pug-mill,  when  re- 
quested to  do  so.  I  simply  told  him  to  turn  the  hose  in  it.  He 
could  stand  right  there  without  getting  down  where  the  hose  was. 
I  gave  him  that  instruction  two  or  three  times  during  the  day. 
I  instructed  him  when  feeling  the  temper  of  the  clay  to  feel  of 
it  on  top.  He  was  never  told  to  go  there  and  feel  of  the  clay  as 
it  came  out  of  the  pug-mill  before  it  went  into  the  brick  machine, 
but  to  keep  away  from  there."  This  testimony  was  in  direct 
contradiction  of  that  of  the  plaintiff,  but  it  serves  to  show  that 
the  company's  superintendent  realized  the  necessity  of  warning 
him,  and  the  particular  instructions  thought  to  have  been  neces- 
sary. The  jury  must  have  found  that  the  warning  to  keep  away 
from  that  portion  of  the  machine  where  the  plaintiff  was  injured 
was  not  given.  If  it  had  been  and  the  boy  had  followed  the 
warning,  he  could  not  have  been  injured,  despite  the  wholly 
fortuitous  circumstance  that  the  pressure  of  the  water  suddenly 
forced  the  hose  and  nozzle  ahead  and  " jerked"  his  hand. 

Again,  it  is  claimed  that  plaintiff  was  properly  instructed  by 
the  superintendent,  Bonnett.  It  is  said  that  Bonnett 's  testimony 
is  uncontradicted,  but  we  oannot  assent  to  this  conclusion. 
Plaintiff  testified,  as  we  understand  the  record,  that  Bonnett  told 
him  to  "catch  the  clay  as  it  left  the  machine,  after  it  had  fallen 
out  of  the  machine ;  catch  it  and  feel  it  and  see  if  it  was  moist 
enough  or  not."  Bonnett  testified  as  hereinbefore  set  forth,  and 
he  also  said:  "I  instructed  him  how  to  do  that  work,  and  where 
to  stand  when  doing  it.  I  told  him  to  stand  about  two-thirds 
back  from  the  end  and  throw  on  a  good  bit  on  the  clay,  and  some- 
times he  could  reach  the  valve  and  stop  the  water  and  do  a  great 
deal  more  than  take  care  of  the  water.  There  was  no  danger 
connected  with  the  operation  of  the  machine  in  that  way,  in  the 
way  I  told  him,  if  he  carried  out  the  instructions  I  gave  him. 
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It  was  possible  for  him  to  throw  water  into  the  hopper  without 
going  to  the  front  end  of  the  machine,  standing  alongside  of  it. 
He  would  stand  about  four  or  five  inches  from  the  end  of  the 
machine  and  throw  the  water  down.  I  don't  know  exactly  how 
long  it  took  me  to  instruct  the  young  man.  Off  and  on  probably 
a  day  or  two.  He  was  doing  very  well.  It  was  not  necessary 
for  the  boy  to  go  down  on  his  hands  and  knees  in  doing  this 
work  at  all.  I  was  with  him  part  of  the  time.  I  cannot  say  how 
much  of  the  time,  because  someone  would  call  me  here,  and  I 
go  there,  and  see  how  he  was  getting  along,  and  then  go  up  there 
and  stand  and  watch  him.  I  could  not  complain  of  the  way  he 
performed  his  duties  there.  I  saw  him  do  the  work  assigned 
to  him.  He  was  doing  very  well  for  the  time  he  had  been  there. 
I  don 't  remember  seeing  him  do  the  work  in  any  other  way  than 
I  had  pointed  it  out  to  him."  We  think  the  testimony  is  in  sub- 
stantial conflict. 

While  the  witness  C.  P.  Slater  was  on  the  stand  he  was  asked 
this  question  on  direct  examination:  "State  whether  or  not  in 
your  judgment  as  a  brickmaker,  based  upon  your  experience  with 
this  particular  machine,  it  would  be  dangerous  or  otherwise  for 
an  inexperienced  boy  thirteen  years  of  age,  of  ordinary  intel- 
ligence, who  had  never  worked  with  a  machine  of  this  kind  be- 
fore, and  had  no  experience  whatever  with  machinery,  to  be 
employed  in  tempering  clay  in  a  pug-mill  of  this  character, 
watering  the  clay  with  a  hose  and  feeling  of  it  with  his  hands  to 
determine  the  moisture T"  The  question  was  objected  to,  but  not 
for  the  reason  urged  against  it  in  this  court.  Under  these  cir- 
cumstances, we  cannot  consider  the  specification  of  error. 
{Smith  v.  City  of  Butte,  40  Mont.  445,  107  Pac.  409;  Buttr 
Northern  Copper  Co.  v.  Rodmilovich,  39  Mont.  157,  101  Pac. 
1078 ;  Thornton-Thomas  Mer.  Co.  v.  Bretherton,  32  Mont.  80,  80 
Pac.  10.) 

It  is  contended  that  the  court  erred  in  sustaining  an  objection 
to  the  following  question  propounded  to  the  defendants'  witness 
Bray,  viz.:  "Have  you  ever  known  or  heard  of  an  accident  occur- 
ring in  the  manner  testified  to  by  the  plaintiff  in  this  case  I"    No 
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offer  of  proof  was  made,  and  we  have  no  means  of  knowing  what 
answer  the  witness  would  have  made  to  the  question  at  the  second 
trial.  (State  v.  Byrd,  41  Mont.  585,  111  Pac.  407 ;  Bean  v.  Mis- 
soula Lumber  Co.,  40  Mont.  31, 104  Pac.  869 ;  Tague  v.  John  Cap- 
lice  Co.,  28  Mont.  51,  72  Pac.  297.) 

Defendants'  witness  Page  testified  that  at  times  the  plaintiff 
did  not  pay  strict  attention  to  his  work.  He  then  testified,  over 
objection:  "He  was  making  and  throwing  mud  balls  occasionally 
and  throwing  water  with  the  nozzle  once  in  a  while  toward  the 
men.  He  threw  mud  balls  about  three  times  that  day,  possibly 
an  hour  or  two  before  the  accident."  This  testimony  was  after- 
ward stricken  out  on  the  ground  that  no  causal  connection  was 
shown  between  the  act  of  throwing  mud  balls  and  the  injury. 
We  think  the  ruling  was  correct. 

The  court  instructed  the  jury  as  follows:  "Though  the  danger 
be  obvious  and  such  as  an  operator  of  ordinary  intelligence  and 
experience  would  perceive,  yet  when  a  child  is  put  to  work  and 
his  age  and  experience  require  it,  the  employer  must  see  not 
only  that  he  has  notice  of  the  danger,  but  also  that  he  is  suffi- 
ciently instructed  as  to  the  way  in  which  he  should  do  the  work 
so  as  to  avoid  the  danger.  And  the  master  cannot  relieve  himself 
of  this  duty  by  delegating  it  to  either  a  foreman  or  to  anyone 
else ;  but  must  himself  see  to  it  that  it  is  in  fact  done.  Nor  can 
he  assume  that  a  boy  of  tender  years  is  experienced  with  ma- 
chinery. His  age  is  a  notice  and  requires  the  master  to  inquire 
as  to  the  child's  capacity  and  experience."  It  is  contended  that 
by  this  instruction  the  court  told  the  jury  that  the  master  must 
personally  warn  and  instruct  the  inexperienced  servant.  When 
the  trial  judge  proposed  to  give  the  instruction  which  was  offered 
by  the  plaintiff,  it  was  objected  to  in  its  entirety,  "for  the  rea- 
son that  it  imposes  too  great  a  burden  upon  the  employer  or 
master  in  regard  to  duty  resting  upon  him  to  instruct  or  warn 
the  minor."  The  objection  may  apply  as  well  to  the  whole  in- 
struction as  to  that  particular  portion  which  is  now  subjected  to 
criticism.  Indeed,  the  phraseology  seems  to  indicate  that  it  was 
intended  to  apply  to  the  portion  relating  to  the  master's  general 
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duty  to  instruct,  and  not  to  that  part  wherein  the  court  appeara 
to  say  that  the  warnings  must  be  delivered  by  the  master  per- 
sonally. And  again,  the  specific  criticism  now  offered  does  not 
appear  to  have  been  advanced  in  the  court  below.  The  trial 
court  must  be  given  an  opportunity  to  rule  on  the  exact  point 
presented  to  this  court,  before  it  can  be  put  in  error.  (Yergy  v. 
Helena  Light  dk  By.  Co.,  39  Mont.  213, 102  Pac.  310.) 

It  is  claimed  that  the  verdict  is  so  excessive  as  to  evince  passion 
and  prejudice  on  the  part  of  the  jury.  We  do  not  think  so. 
We  are  of  opinion,  however,  that  the  verdict  is  excessive.  In 
Lewis  v.  Northern  Pacific  By.  Co.,  36  Mont.  207,  92  Pac.  469, 
this  court  refused  to  disturb  a  judgment  for  a  like  amount 
In  that  case  the  plaintiff  lost  his  left  hand.  This  plaintiff, 
however,  is  far  from  being  injured  to  that  extent  He  testi- 
fied: "I  went  to  the  hospital  and  stayed  there  a  little  over  a 
week.  I  suffered  pain  in  my  hand  and  to  my  shoulder.  I 
went  home  from  the  hospital.  It  was  about  six  weeks  or 
maybe  longer  before  my  hand  healed  up.  It  pained  me  quite 
a  bit.  I  could  not  sleep  at  all  hardly.  When  it  healed  up,  I 
found  it  was  very  weak.  I  could  not  stand  much  work.  I 
didn't  have  the  use  of  my  fingers.  The  little  finger  and  the 
next  one  to  it  were  not  available  for  use.  I  carry  one  finger 
bent,  because  it  drawed  that  way  when  it  healed  up;  cant 
straighten  it  out.  I  have  the  use  of  the  first  and  second  fingers 
and  the  thumb  on  this  hand.  Sometimes  pain  runs  through  it 
on  the  motion  of  it.  Heat  and  cold  bothers  the  whole  hand. 
Cold  hurts  it  quite  a  bit  while  it  is  getting  warm;  it  hurts  the 
fingers  and  through  the  hand;  won't  stand  hardly  any  pressure 
at  all.  Haven't  noticed  any  improvement  in  that  respect  in  the 
lapse  of  time;  bothers  me  sometimes.  The  pains  extend  up  to 
the  shoulder.  My  folks  are  farming  now.  About  all  I  could 
do  was  to  handle  the  hoe  some ;  that  bothered  my  hand  quite  a 
bit  and  made  it  sore.  I  have  done  some  work  with  my  father 
on  the  farm;  hoeing  is  about  the  only  thing  I  can  do.  I  have 
done  other  work,  small,  light  work." 

Dr.  Watkins  testified:  "The  skin  was  torn  back  of  the  ring 
and  little  finger  j  the  whole  thing  torn  and  laid  backwards  j 
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tendons  severed  and  pretty  well  scraped  nearly  to  the  bone. 
There  was  some  flesh  torn  from  the  palm  of  the  hand ;  the  torn 
part  commenced  back  of  the  hollow  of  the  hand  about  an  inch 
and  a  half  from  the  wrist,  forward  into  the  palm  of  the  hand. 
The  flap  that  is  torn  back  in  the  hand  is  about  two  inches  long. 
The  tissues  had  been  severed  in.  making  that  flap  nearly  to  the 
bone.  The  fingers  were  in  normal  shape  at  that  time.  There 
was  a  split  between  the  little  finger  and  the  one  next  to  it.  The 
third  finger  assumes  the  position  it  does  now  from  the  contrac- 
tion caused  by  the  injury;  it  is  of  no  use  now.  The  fourth 
finger  is  impaired  to  a  certain  extent,  not  wholly.  An  injury 
of  that  kind  would  cause  pain,  cause  severe  pain,  I  should  say. 
The  length  of  time  would  depend  on  the  individual.  The  con- 
dition of  the  hand  is  probably  due  to  an  injury  to  the  tendons 
and  sheath  covering  the  joint.  I  treated  the  boy,  I  think,  in 
the  neighborhood  of  two  months.  He  was  told  to  come  up  when- 
ever it  was  necessary.  An  injury  of  that  kind  after  healing 
might  leave  resultant  tenderness  to  pressure  in  the  palm  of  the 
hand,  and  might  render  a  peculiar  susceptibleness  to  the  influence 
of  heat  and  cold. ' ' 

As  every  case  must  necessarily  be  decided  in  the  light  of  its 
own  facts,  it  would  serve  no  useful  purpose  to  encumber  this 
opinion  with  a  citation  of  authorities  on  the  question  of  exces- 
sive verdicts.  This  plaintiff  has  suffered  pain,  and  the  useful- 
ness of  one — perhaps  two — of  his  Angers  is  impaired.  Whether 
the  injury  will  permanently  affect  his  ability  to  use  the  fingers, 
we  do  not  know.  We  recall  several  cases  in  this  court  wherein 
medical  men  testified  that  time  will  minimize  the  effect  of  such 
an  injury.  The  hurt  received  is  apparently  healed.  No  fingers 
are  lost.  We  are  of  opinion  that  the  sum  of  $4,000  will  amply' 
compensate  the  plaintiff;  and,  indeed,  this  sum  is  a  large  one 
under  the  circumstances. 

The  cause  is  remanded  to  the  district  court  of  Yellowstone 
county,  with  directions  to  grant  a  new  trial,  unless  within  thirty 
days  after  the  remittitur  is  filed  with  the  clerk  of  that  court, 
the  respondent  shall  file  his  written  consent  that  the  judgment 

42  Mpnt.— li 
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for  damages  may  be  reduced  to  $4,000.  If  such  consent  is  given, 
the  judgment  shall  be  modified  accordingly  as  of  the  date  of  its 
original  entry,  and  together  with  the  order  denying  a  new  trial, 
will  stand  affirmed.  That  part  of  the  judgment  relating  to  costs 
in  the  court  below  is  not  to  be  disturbed.  Respondent  to  re- 
cover costs  of  appeal. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 


CITY  OF  BOZEMAN,  Respondent,  v.  BOHART,  Appelant. 

(No.  2,898.) 
(Submitted  November  18,  1910.    Decided  December  6,  1910.); 

[112  Pae.  388.] 

Unlawful  Detainer — Injunction  Pendente  Lite — When  Proper- 
Municipal  Corporations — Disposition  of  Garbage — Nuisances — 
Insolvency — Complaint — Sufficiency. 

Temporary  Injunction — When  Proper. 

1.  Held,  that  injunction  lies  in  aid  of  an  action  for  unlawful  de- 
tainer, even  though  such  action  is  summary  and  usually  speedy  and 
adequate  to  oust  defendant  from  his  unlawful  possession,  where,  owing 
to  the  peculiar  character  in  which  the  property  is  intended  to  be  en- 
joyed, or  where  the  rights  obstructed  by  defendant  are  of  such  a 
nature  that  the  damages  sustained  are  incapable  of  computation  in 
money,  provisional  relief  is  imperatively  necessary  to  preserve  the  sub- 
ject of  litigation  until  final  judgment. 

Injunction — ^Repetition  of  Trespasses. 

2.  Belief  by  way  of  injunction  may  be  granted  to  protect  the  owner 
of  land  against  a  repetition  of  wanton  trespasses  for  which  adequate 
compensation  cannot  De  given  by  way  of  damages. 

Same  —  Municipal   Corporations  —  Disposition   of   Garbage  —  Interference 
With. 

8.  A  city  leased  certain  lands  owned  by  it,  and  lying  about  sv  mile 
from  its  limits,  to  defendant  for  agricultural  purposes,  reserving  to 
itself  a  small  portion  thereof  for  dumping  ground  of  its  garbage, 
burial  of  dead  animals,  etc.,  and  making  it  the  duty  of  the  lessee,  as 
part  consideration  for  the  contract,  to  make  speedy  disposition  of  sues 
refuse,  the  employees  of  the  city  to  have  free  access  to  the  land  at  all 
times  for  dumping  purposes.  The  lessee  having  failed  to  perform  the 
duties  imposed  upon  him  by  the  agreement,  the  city  abrogated  it,  and 
brought  an  action  for  unlawful  detainer,  and  as  ancillary  relief  asked 
that  pending  suit,  defendant  be  enjoined  from  interfering  with  its 
agents  and  employees  in  the  use  of  the  land  reserved  for  the  purpose! 
indicated.  Held,  under  the  rule  declared  by  paragraph  1  above,  that 
the  district  court  properly  granted  an  injunction  pendente  lite. 
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Same — Insolvency — Complaint — Sufficiency. 

4.  The  damages  likely  to  result  to  plaintiff  city  from  the  wrongful 
acts  of  defendant  in  interfering  with  its  employees  in  the  speedy  dis- 
position of  the  garbage,  dead  animals,  etc.,  during  the  heat  of  the 
summer,  and  thus  endangering  the  health  of  its  inhabitants,  having 
been  such  as  to  be  incapable  of  measurement  in  money,  the  absence  ox 
an  allegation  in  the  complaint  that  defendant  was  insolvent  did  not 
render  the  pleading  insufficient  to  warrant  the  granting  of  a  temporary 
injunction.  Under  such  circumstances  injunctive  relief  was  proper, 
irrespective  of  the  financial  condition  of  defendant. 

Appeal  from  District  Court,  Qattotin  County;  W.  R.  C.  Stew- 
art,  Judge. 

Action  by  the  City  of  Bozeman  against  Seth  E.  Bohart. 
From  an  order  denying  a  motion  to  dissolve  a  temporary  in- 
junction, defendant  appeals.    Affirmed. 

Mr.  John  A.  Luce,  in  behalf  of  Appellant,  submitted  a  brief 
and  argued  the  cause  orally. 

It  is  the  universal  rule  that  a  court  of  equity  will  never  in- 
terfere where  there  is  a  plain,  speedy  and  adequate  remedy  at 
law.  The  plainest,  speediest  and  most  adequate  remedy  at  law 
exists  under  the  forcible  entry  and  detainer  act.  It  is  sum- 
mary in  its  nature.  It  lies  with  the  plaintiff  alone  in  such  a 
case  to  force  it  to  a  speedy  conclusion.  It  has  been  held  that 
this  remedy  for  unlawful  detainer  is  exclusive.  (See  Tomlinson 
v.  Rubio,  16  Cal.  203 ;  Laughlin  v.  Fariss,  7  Okl.  1,  50  Pac.  254 ; 
Black  v.  Jackson,  177  U.  S.  361,  20  Sup.  Ct.  648,  44  L.  Ed.  806 ; 
Cope  v.  Braden,  11  Okl.  291,  67  Pac.  475.)  -  In  Hipp  v.  Babin, 
19  How.  (U.  S.)  271,  15  L:  Ed.  633,  the  court  said  "that  when- 
ever a  court  of  law  is  competent  to  take  cognizance  of  a  right, 
and  has  power  to  proceed  to  a  judgment  which  affords  a  plain, 
adequate,  and  complete  remedy,  without  the  aid  of  a  court  of 
equity,  the  plaintiff  must  proceed  at  law,  because  the  defend- 
ant has  a  constitutional  right  to  a  trial  by  jury."  (See,  also, 
KMian  v.  Ebbinghaus,  110  U.  S.  568,  4  Sup.  Ct.  232,  28  L.  E(L 
246 ;  Root  v.  Lake  Shore  &  M.  S.  R.  Co.,  105  U.  S.  189,  26  L.  Ed. 
-975;  Buzard  v.  Houston,  119  U.  S.  346,  7  Sup.  Ct.  249,  30  L. 
Ed.  451.)  Equity  will  never  permit  its  writs  to  be  used  to 
turn  out  one  who  is  in  possession.     (1  High  on  Injunctions,  2d 


292  City  of  Bozbman  v.  Bohabt.  [Dec.  T.  10 

ed.,  355 ;  People  v.  Simonson,  10  Mich.  335 ;  Harris  v.  McClung, 
10  Okl.  701,  64  Pac.  4.) 

No  facts  showing  that  any  great  or  irreparable  injury  was 
caused  by  the  occupancy  of  the  defendant  having  been  made 
to  appear,  the  injunction  should  have  been  refused.  (16  An. 
&  Eng.  Ency.  of  Law,  2d  ed.,  360.)  The  continuance  of  pos- 
session under  a  lease  as  alleged  in  plaintiff's  complaint  could 
in  no  way  constitute  any  injury,  much  less  irreparable  injury. 
(22  Cyc.  762,  and  cases  cited;  Hogen  v.  Beth,  118  CaL  330,  50 
Pac.  425.) 

There  was  no  allegation  that  the  defendant  was  insolvent  or 
unable  to  respond  in  damages.  This,  under  the  circumstances, 
was  a  necessary  allegation.  {Gardner  v.  Stroever,  81  CaL  148, 
22  Pac.  483,  6  L.  B.  A.  90.) 

In  behalf  of  Respondent,  Mr.  George  Y.  Patten  filed  a  brief 
and  argued  the  cause  orally. 

The  injunction  here  must  be  sustained,  if  at  all,  upon  the 
grounds  (1)  that  the  respondent  had  never  unqualifiedly  sur- 
rendered the  possession  of  the  demised  premises,  but  had  ex- 
pressly  reserved  the  use  and  enjoyment  thereof  as  a  "dump 
ground";  and  (2)  the  necessity  for  the  preservation  of  sanitary 
conditions  in  the  city  of  Bozeman,  and  the  protection  of  the 
health  of  its  inhabitants,  which  were  threatened  by  the  tres- 
pass of  appellant  upon  respondent's  use  and  enjoyment  of  said 
premises,  and  respondent's  expulsion  therefrom  by  appellant. 

When  appellant  excluded  respondent  from  the  use  and  en- 
joyment of  the  portion  of  the  premises  used  as  a  dump  ground, 
he  was  as  much  a  trespasser  as  respondent  would  have  been 
had  it  excluded  appellant  from  the  use  of  the  cultivated  ground. 
Equity  will  protect  a  complainant  in  possession  from  trespass 
by  injunction.  (22  Cyc.  830.)  If  equity  will  enjoin  interfer- 
ence with  the  use  of  property  for  religious  worship,  as  was  done 
in  New  Elm  German  Evangelical  Congregation  v.  Hoessli,  13 
Wis.  348,  a  fortiori  it  will  not  permit  the  public  to  be  devested 
of  the  use  and  enjoyment  of  premises  when  the  health  of  the 
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inhabitants  of  a  city  would  thereby  be  endangered.  Acts  which 
are  a  menace  to  the  health  or  safety  of  the  public  will  be  en- 
joined.    (22  Cyc.  897,  898.) 

In  the  case  of  First  Evangelical  Church  v.  Walsh,  57  111.  363, 
366,  11  Am.  Bep.  21  (quoted  in  note,  22  Cyo.  831),  it  is  said: 
* '  What,  we  may  ask,  would  be  the  measure  of  damages  at  law, 
for  the  wounded  sensibilities  of  the  living  in  haying  the  graves 
of  kindred  and  loved  ones  blotted  out  and  desecrated  by  com- 
mon highway  travel  t  The  inadequacy  of  a  remedy  at  law  is 
too  apparent  to  admit  of  argument."  Surely  the  health  of  a 
community  should  be  as  jealously  guarded  as  the  sanctity  of  the 
resting  places  of  its  dead.  The  word  "irreparable"  means  that 
which  cannot  be  repaired,  restored  or  adequately  compensated 
for  in  money,  or  where  the  compensation  cannot  be  safely  meas- 
ured. (Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  E.  271,  36 
L.  B.  A.  566,  18  Morr.  Min.  Bep.  500;  Hodge  v.  Giese,  43  N.  J. 
Eq.  342, 11  Afl.  484;  22  Cyc.  830.) 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court 

This  is  an  action  for  unlawful  detainer,  and,  incidentally,  for 
equitable  relief  by  way  of  injunction  pending  the  litigation. 

On  May  26,  1909,  the  plaintiff  city  and  the  defendant  en- 
tered into  the  following  contract,  which  is  attached  to  and  made 
a  part  of  the  complaint : 

"This  agreement,  made  and  entered  into  this  twenty-sixth 
day  of  May,  1909,  by  and  between  the  city  of  Bozeman,  a 
municipal  corporation  of  the  state  of  Montana,  the  party  of  the 
first  part,  and  Seth  E.  Bohart,  of  the  county  of  Gallatin,  state 
of  Montana,  the  party  of  the  second  part,  witnesseth : 

"That  the  party  of  the  first  part,  for  and  in  consideration  of 
the  rents,  issues,  covenants,  and  agreements  hereinafter  men- 
tioned, has  demised,  leased,  and  let,  and  by  these  presents  does 
hereby  demise,  lease,  and  let  unto  the  party  of  the  second  part, 
the  following  described  premises  situate  in  the  county  of  Gal- 
latin, state  of  Montana,  to- wit:  That  certain  piece  and  parcel 
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of  land  lying  about  a  mile  north  of  the  city  of  Bozeman,  known 
as  the  city  dump  ground,  excepting  however  therefrom  one-half 
acre  in  the  southwest  corner  to  be  used  by  the  city  as  a  pest- 
house  site. 

"To  have  and  to  hold  the  above-rented  premises  to  the  party 
of  the  second  part  during  the  full  term  of  two  years  from  the 
twenty-sixth  day  of  May,  1909,  unless  terminated  as  hereinafter 
provided  before  said  date. 

"Said  premises  are  leased  to  said  party  of  the  second  part 
by  the  party  of  the  first  part  on  the  expressed  conditions,  cove- 
nants and  agreements  as  follows : 

"The  parly  of  the  first  part  reserves  the  use  of  said  ground 
for  the  burial  of  all  dead  animals  from  within  the  limits  of  the 
said  city  of  Bozeman,  for  the  dumping  of  all  manure,  rubbish, 
garbage  and  other  refuse  matter,  and  for  any  other  dumping 
which  it  may  desire. 

4 '  The  party  of  the  second  part  agrees  to  bury  all  dead  animals 
brought  th^ere  by  the  city  free  of  charge,  and  to  be  there  every 
day  and  superintend  the  burying  of  all  dead,  and  the  deposit 
of  all  manure,  rubbish,  garbage  and  other  refuse  matter  that 
may  be  brought  there,  charging  other*  than  the  city  for  bury- 
ing large  dead  animals  not  to  exceed  $1.00  per  head,  and  small 
animals  not  to  exceed  twenty-five  cents  per  head,  and  in  case 
such  parties  bury  their  own  dead  jminmUi  on  bringing  them 
there,  then  to  make  no  charge. 

"The  party  of  the  second  part  further  agrees  to  keep  suffi- 
ciently clear  and  easy  of  access  a  sufficient  tract  of  said  ground 
for  the  burying  of  dead  animals  and  for  the  dumping  of  said 
manure,  rubbish,  garbage  and  other  refuse  matter  as  may  be 
designated  by  the  Public  Buildings  and  Grounds  Committee  of 
the  party  of  the  first  part;  and  further  agrees  to  designate  the 
place  of  the  burial  of  all  dead  animals,  and  the  dumping  of  all 
refuse  matter,  and  to  see  that  all  animals  are  buried  within 
twenty-four  hours  from  the  time  of  being  deposited  on  said 
grounds ;  and  further  agrees  not  to  remove,  or  permit  to  be  re- 
moved, from  said  grounds  any  sand  or  other  deposits,  without 
the  written  permission  of  said  committee,  above  named. 
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• 

"It  is  further  agreed  that  the  party  of  the  first  part  shall  be 
at  no  expense  whatever  for  repairs  or  improvements  on  said 
grounds  during  the  term  of  this  lease,  and  the  party  of  the 
second  part  has  the  right  to  remove  all  improvements  in  the  way 
of  buildings  and  fences  placed  by  him  on  said  grounds  at  the 
expiration  of  this  lease,  provided  that  the  party  of  the  second 
part  shall  put  the  fences  now  on  said  premises  in  good  repair, 
and  maintain  them  in  good  repair  during  the  term  of  this  lease, 
and  shall  not  be  permitted  to  remove  any  new  fencing  or  re- 
pairs thereon. 

"It  is  agreed  by  the  party  of  the  first  part  that  the  party  of 
the  second  part  shall  have  all  crops  produced  by  him  on  the 
cultivated  land  of  said  premises  for  each  of  the  crop  seasons  of 
1909  and  1910,  which  shall  be  the  full  consideration  for  the 
proper  care  and  superintendence  of  said  grounds  as  herein  pro- 
vided, and  shall  have  no  other  compensation  therefor. 

"It  is  further  agreed  between  the  parties  hereto  that  should 
the  party  of  the  second  part  fail  to  comply  with  any  of  the  con- 
ditions, covenants  or  agreements  herein  contained,  then  and  in 
that  event  this  lease  shall  at  once  terminate,  and  the  party  of 
the  first  part  shall  have  the  right  to  re-enter  and  take  full  and 
absolute  possession  of  said  premises,  and  all  thereof;  and  it  is 
expressly  made  a  condition  of  this  lease  that  the  party  of  the 
second  part  shall  not  assign  this  lease,  nor  sublet  said  premises, 
or  any  part  thereof,  and  that  he  shall  at  the  expiration  of  said 
term  or  sooner  termination  of  this  lease,  quietly  yield  and  sur- 
render possession  of  the  said  premises,  and  all  thereof,  to  the 
party  of  the  first  part. 

"In  witness  whereof,  the  party  of  the  first  part,  by  resolution 
of  its  council  duly  passed,  has  caused  this  agreement  to  be  exe- 
cuted by  its  mayor  and  city  clerk,  and  the  seal  of  said  city  to 
be  hereto  affixed,  and  the  party  of  the  second  part  has  hereunto 
set  his  hand." 

In  pursuance  thereof,  the  defendant  entered  into  possession  of 
the  premises,  and  continued  therein  until  the  commencement  of 
this  action.  As  ground  for  equitable  relief,  the  complaint  al- 
leges, in  substance,  that  since  May  26  the  defendant  has  failed 
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to  be  upon  the  premises  every  day  during  business  and  working 
hours  to  superintend  the  burial  of  animals,  the  dumping  of 
manure,  garbage,  ete. ;  that  he  has  failed  to  bury  all  dead  ani- 
mals as  by  the  contract  he  was  required  to  do;  that  he  has  in 
some  instances  permitted  dead  animals  conveyed  upon  the  prem- 
ises by  the  city  to  remain  unburied  for  as  many  as  ten  days 
and  to  be  eaten  by  hogs ;  that  in  other  instances  numbers  of  dead 
animals  have  been  allowed  to  remain  exposed  for  more  than 
twenty-four  hours  awaiting  burial;  that  he  has  buried  with  a 
light  covering  of  manure  only  some  which  afterward  had  to  be 
burned;  that  in  other  instances  the  bodies  have  been  burned; 
and  that  all  of  these  had  been  deposited  upon  the  premises  after 
the  defendant  went  into  possession  and  prior  to  August  5,  1909. 
It  is  further  alleged  that  frequent  demands  have  been  made 
upon  the  defendant  to  comply  with  his  contract,  but  that  he  has 
refused  to  do  so,  and  that  at  a  meeting  held  on  August  5,  1909. 
it  was  determined  by  the  city  council  by  resolution,  on  recom- 
mendation of  its  committee  on  buildings  and  grounds,  to  ter- 
minate the  contract,  and  that  the  defendant  has,  in  pursuance 
of  this  determination,  been  duly  notified  in  writing  by  the  mayor 
and  required  to  quit  the  premises  within  three  days,  exclusive 
of  the  date  of  service  of  notice,  but  that  he  has  failed  to  do  so. 
The  complaint  then  continues : 

"  (9)  That  the  said  lands  and  premises  herein  mentioned  and 
described  are  held,  occupied,  and  used  by  the  plaintiff  and  its 
inhabitants  as  a  dump  ground  for  the  burial  of  dead  animals, 
and  the  deposit  of  manure,  rubbish,  garbage,  and  other  refuse 
matter  from  the  streets,  alleys,  and  private  premises  within  the 
said  city  of  Bozeman,  and  is  the  only  place  conveniently  ac- 
cessible from  the  said  city  of  Bozeman  where  the  said  city  of 
Bozeman  and  its  inhabitants  may  take  such  dead  animals,  ma- 
nure, rubbish,  garbage,  and  other  refuse  matter,  and  that  the 
same  is  situated  within  less  than  a  mile  of  the  limits  of  the  said 
city  of  Bozeman,  and  near  a  public  and  main  traveled  highway; 
that  the  use  and  occupation  of  said  lands  and  premises  as  such 
dump  ground  and  for  the  purposes  aforesaid,  and  the  control 
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thereof,  by  the  plaintiff,  is  necessary  that  it  may  discharge  its 
public  duties  in  the  protection  and  preservation  of  the  health 
of  its  inhabitants,  and  the  maintenance  of  sanitary  conditions 
in  said  city;  that  the  defendant  is  now  in  the  occupation  of 
said  lands  and  premises,  and  has  excluded  the  plaintiff  and  its 
officers,  agents,  and  employees  therefrom,  and  threatens  to  and 
will,  unless  restrained  by  this  honorable  court,  continue  to  so 
occupy  the  same  and  exclude  the  plaintiff  and  its  officers,  agents 
and  employees  therefrom;  and  that,  if  the  plaintiff  is  deprived 
of  the  use,  occupation,  and  enjoyment  and  control  of  the  said 
lands  and  premises,  great  and  irreparable  injury  will  be  suf- 
fered by  the  said  city  of  Bozeman  and  its  inhabitants  for  which 
pecuniary  compensation  would  not  afford  adequate  relief,  and 
that  the  plaintiff  has  not  any  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  law." 

The  prayer  is  for  a  judgment  for  restitution  of  the  premises, 
with  damages,  and  for  an  injunction  pendente  lite  restraining 
the  defendant  from  interfering  with  plaintiff's  occupancy  and 
use  and  enjoyment  of  them.  Upon  the  filing  of  the  complaint 
the  district  judge  issued  an  injunction  requiring  the  defendant, 
his  agents,  servants,  and  employees,  and  all  others  acting  in  his 
aid  or  assistance,  to  "refrain  from  in  any  wise  interfering  with 
the  occupation,  use,  and  enjoyment  of  the  plaintiff  and  its  offi- 
cers, agents,  and  employees,  of  those  certain  lands,  premises  sit- 
uated," etc.,  describing  them.  Thereafter  the  defendant  moved 
for  a  dissolution  of  this  order.  The  motion  was  denied.  Hence 
this  appeal. 

The  several  contentions  made  by  counsel  for  defendant  are 
all  involved  in  the  general  inquiry :  Does  the  complaint  state  a 
ease  which  authorizes  the  issuance  of  an  injunction  ?  It  is  said 
that  an  action  for  unlawful  detainer  is  plain,  speedy  and  ad- 
equate, and  hence  that  an  injunction  will  not  lie  in  aid  of  it. 
This  form  of  action  is  summary  in  its  nature,  and  usually  is 
speedy  and  adequate  to  oust  the  defendant  from  his  unlawful 
possession.  But  the  character  of  the  particular  action  is  not 
determinative  of  the  question  whether  the  court  should  grant 
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provisional  relief  pending  settlement  of  the  main  controversy. 
Even  though  in  a  given  case  the  trial  can  be  speedily  had  and 
the  plaintiff  be  successful,  yet  the  defendant  has  the  right  of 
appeal,  and  his  conduct  may  in  the  meantime  be  such  that  pro- 
visional relief  is  imperatively  necessary  to  preserve  the  subject 
of  the  litigation  or  the  mutual  rights  of  the  parties  until  final 
judgment.  For  illustration :  The  defendant,  being  in  a  position 
to  do  so,  may  so  use  the  property  as  to  injure  the  inheritance  or 
destroy  it  in  the  character  in  which  it  is  intended  to  be  enjoyed, 
or  the  rights  obstructed  by  him  may  be  of  such  a  character  that 
damages  for  obstructing  them  cannot  be  computed  in  money. 
In  such  a  case  the  damages  awarded  in  the  final  judgment  would 
not  compensate  the  owner  for  the  accruing  loss,  and  to  deny  him 
provisional  relief  to  preserve  the  status  quo  would  be  equivalent 
to  a  declaration  that  there  are  wrongs  for  which  the  law  fur- 
nishes no  remedy.  The  general  rule  is  that,  when  the  court  is 
competent  to  take  cognizance  of  a  legal  right  and  has  power  to 
proceed  to  judgment  which  affords  adequate  relief  without  the 
aid  of  a  court  of  equity,  the  plaintiff  must  proceed  at  law,  be- 
cause the  defendant  has  a  constitutional  right  to  a  trial  by  jury. 
(Hipp  v.  Babin,  19  How.  271, 15  L.  Ed.  633 ;  Whitehead  v.  Skat- 
tuck,  138  U.  S.  146,  11  Sup.  Ct.  276,  34  L.  Ed.  873 ;  Black  v. 
Jackson,  177  XT.  S.  349,  20  Sup.  Ct.  648,  44  L.  Ed.  801 ;  Hay- 
ward  v.  Andrews,  106  U.  S.  672,- 1  Sup.  Ct  544,  27  L.  Ed.  271 ; 
Cope  v.  Braden,  11  Okl.  291,  67  Pac.  475;  Laughlin  ▼.  Fariss, 
7  OH.  1,  50  Pac.  254 ;  Tomlinson  v.  Rubio,  16  CaL  203 ;  22  Cyc. 
828.)  But  it  does  not  follow  that,  because  the  main  relief 
sought  is  legal  and  that  the  defendant  is  entitled  to  a  jury  trial 
upon  the  legal  issues  in  the  case,  the  equitable  jurisdiction  of 
the  court  may  not  be  invoked  to  preserve  the  subject  of  the 
action  until  the  legal  issue  can  be  determined. 

Under  the  contract  between  the  parties,  the  plaintiff  reserved 
the  right  of  entry  upon,  and  occupancy  of,  a  portion  of  the  land 
leased,  for  the  purpose  of  dumping  garbage  and  manure,  and 
also  for  the  deposit  of  dead  animals  for  burial  by  the  defend- 
ant.   In  making  the  reservation,  it  retained  the  right  to  make 
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use  of  the  property  as  theretofore,  so  far  as  it  deemed  it  neces- 
sary to  serve  the  convenience  and  preserve  the  health  of  its 
inhabitants.  The  defendant,  to  the  extent  to  which  his  services 
are  required  to  superintend  the  deposition  of  the  garbage  and 
to  bury  the  dead  animals,  became  the  employee  of  the  city.  He 
was  bound  under  his  contract,  not  only  to  allow  the  city  au- 
thorities free  access  to  the  premises,  but  also  to  render  sub- 
stantial service  to  the  city.  The  right  reserved  is  a  substantial 
and  continuing  one,  not  inconsistent  at  all  with  the  right  of 
occupancy  by  the  defendant  for  his  own  purposes,  and  the  plain- 
tiff has  the  right  to  protect  and  enforce  it  even  though  it  were 
not  seeking  to  terminate  the  lease,  and  recover  the  exclusive  pos- 
session of  the  premises.  It  may  be  conceded  that  performance 
of  the  services  stipulated  for  cannot  be  enforced  by  injunction. 
But,  by  interfering  with  this  right  of  entry  for  the  purpose  for 
which  the  reservation  was  made,  the  defendant  became  a  wanton 
trespasser,  and,  by  continuing  his  conduct,  brought  himself 
clearly  within  the  rule  recognized  and  applied  by  this  court  in 
the  case  of  Lee  v.  Watson,  15  Mont.  228,  38  Pac.  1077,  that  re- 
lief will  be  granted  by  injunction  to  protect  the  owner  of  land 
against  a  repetition  of  wanton  trespasses  for  which  adequate 
compensation  cannot  be  given  by  way  of  damages.  The  fact 
that  the  circumstances  of  the  case  are  novel  and  unusual  is  no 
reason  why  relief  should  be  denied. 

The  case  of  Trustees  of  German  Evangelical  Congregation  of 
New  Elm  v.  Hoessli,  13  Wis.  388,  involved  a  controversy  be- 
tween rival  trustees  over  the  right  to  control  the  properly  and 
temporalities  of  a  religious  society.  In  disposing  of  a  conten- 
tion that  a  court  of  equity  will  not  interfere  by  injunction  to 
prevent  a  private  trespass,  the  court  said:  "The  general  rule 
undoubtedly  is  that  in  cases  of  private  trespass  an  injunction 
would  not  be  granted,  for  the  reason  that  the  aggrieved  party 
had  an  adequate  common-law  remedy  by  action,  where  proper 
damages  could  be  assessed  by  a  jury.  In  ordinary  cases  this 
was  found  to  be  sufficient  for  the  protection  of  property.  'But 
in  cases  of  a  peculiar  nature,  where  the  mischief  was  irremedi- 
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able,  which  damages  could  not  compensate,  or  where  the  injury 
reached  to  the  very  substance  and  value  of  the  estate,  and  went 
to  the  destruction  of  it  in  the  character  in  which  it  was  en- 
joyed, '  then  courts  of  equity  would  grant  an  injunction  to  pre- 
vent the  injury  complained  of.  [Citing  cases.]  Now;  it  must 
be  admitted  that  the  circumstances  of  this  case  are  so  special, 
the  nature  and  use  of  the  property  itself  are  so  peculiar,  that 
an  ordinary  action  of  trespass  would  furnish  no  adequate  com- 
pensation for  an  injury  to  the  possession ;  for  would  any  mere 
pecuniary  damages  furnish  any  compensation  to  a  religious  so- 
ciety for  repeated  and  constant  acts  of  trespass  upon  its  prop- 
erty and  temporalities?  Most  clearly  not.  The  entire  value  of 
such  property  consists  in  its  free  and  undisturbed  use  and  enjoy- 
ment for  religious  worship.  Considering,  therefore,  the  nature 
of  this  property,  the  use  and  purpose  to  which  it  is  dedicated, 
the  mischief  arising  from  acts  of  trespass  upon  it,  and  the  in- 
sufficiency of  the  ordinary  legal  remedies,  we  must  say  that  in 
our  opinion  the  complaint  states  a  proper  case  for  an  injunc- 
tion." 

So  here,  considering  the  peculiar  character  of  this  property 
and  the  rights  reserved  under  the  contract,  the  fact  that  the  city 
has  not  and  cannot  acquire  any  other  place  to  make  proper  dis- 
position of  its  garbage  and  dead  animals  found  within  its  limits 
during  the  heat  of  the  summer,  and  thus  minister  to  and  pre- 
serve the  health  and  comfort  of  its  inhabitants,  can  it  be  said 
that  there  is  any  proper  measure  of  damages  by  which  the  city 
can  be  compensated  for  the  unlawful  interference  with  its  right 
by  the  defendant?  In  our  opinion  this  question  must  be  an- 
swered in  the  negative.  These  facts  bring  the  case  within  the 
statute.  (Revised  Codes,  sec.  6643.)  Furthermore,  it  is  within 
the  knowledge  of  everyone  that  dead  bodies  left  exposed  during 
the  summer  season  contaminate  the  air  with  offensive  odors,  and 
become  hatching  places  for  communicable  diseases.  It  is  also 
well  known  that  accumulations  of  garbage  produce  like  results 
and  are  a  fruitful  source  of  contamination  and  sickness.  It  is 
therefore  imperatively  necessary  that  prompt  and  effective  dis- 
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position  be  made  of  both  by  those  upon  whom  is  cast  the  duty 
to  do  so  by  law  or  the  ordinances  of  a  city  to  preserve  the  health 
and  comfort  of  the  inhabitants.  The  course  pursued  by  the  de- 
fendant resulted  in  the  maintenance  of  a  public  nuisance  which 
the  plaintiff  had  a  right  to  have  abated  by  injunction.  (Re- 
vised Codes,  sec.  6865.) 

But  it  is  said  that  it  does  not  appear  from  the  complaint  that  the 
injury  will  be  irreparable,  because  it  is  not  alleged  that  the  de- 
fendant is  insolvent.  In  the  final  judgment,  damages  may  be 
awarded  for  the  rental  value  of  the  property,  but  as  we  have  said, 
there  is  no  standard  by  which  can  be  measured  the  damages  which 
the  plaintiff  will  suffer  by  having  its  necessary  sanitary  work  in- 
terrupted, and  being  deprived,  pending  the  litigation,  of  its  means 
of  protecting  the  health  and  comfort  of  its  inhabitants.  In  such 
cases  the  ability  of  the  defendant  to  respond  in  damages  is  not 
material.  Manifestly,  if  the' damage  resulting  from  the  inter- 
ference with  plaintiff's  right  cannot  be  measured  in  money,  in  the 
very  nature  of  the  case,  it  is  unimportant  what  the  financial  con- 
dition of  the  defendant  is.     (High  on  Injunction,  sec.  697.) 

It  will  be  observed  that  the  order  does  not  oust  the  defendant 
from  possession  of  the  premises.  It  merely  requires  him  to  re- 
frain from  interfering  with  the  occupation,  use  and  enjoyment 
of  the  plaintiff  and  its  employees,  thus  preserving  the  right  of 
entry  and  occupancy  to  the  extent  to  which  it  was  reserved  in 
the  contract. 

The  order  is  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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(TENKINS,  Respondent,  v.  CARROLL,  Appellant. 

(No.  2,884.) 
(Submitted  November  15,  1910.    Decided  December  6,  1910.) 

[112  Pac.  1064.] 

Appeal  and  Error — Notice  of  Appeal — Service  on  "Advene 
Party" — Judgment — Direct  and  Collateral  Attack — Jurisdic- 
tion— Waiver. 

Notice  of  Appeal — Service  on  "Adverse  Parties." 

1.  An  adverse  party,  within  the  meaning  of  section  7100,  Bevised 
Codes,  which  requires  the  notice  of  appeal  to  be  served  upon  the  "ad- 
verse party/'  is  one  who  is  shown  by  the  record  to  have  an  interest  in 
opposing  the  object  sought  to  be  accomplished  by  the  appeal. 

Same. 

2.  A  person  to  whom,  subsequent  to  the  commencement  of  mort- 
gage foreclosure  proceedings,  one  of  the  defendants  had  by  bargain 
and  sale  deed  transferred  an  interest  in  the  real  property  theretofore 
acquired  at  an  execution  sale,  but  who  had  not  thereafter  been  made 
a  party  defendant  by  substitution  or  otherwise,  was  not  a  party  to 
the  record,  and  therefore  not  an  "adverse  party"  upon  whom  service 
of  notice  of  appeal  was  necessary. 

Same. 

3.  After  real  property  had  been  sold  to  satisfy  a  judgment  for  wages 
due  and  a  sheriff's  certificate  issued  to  the  purchaser,  the  owner  mort- 
gaged the  premises  and,  upon  subsequent  foreclosure  proceedings,  de- 
faulted.   A   separate    decree    was    entered  against    her,   the   cause 

Sroceeding  to  trial  as  against  her  codef endant,  the  holder  of  a  sheriff's 
eed  subsequently  issued,  and  resulting  in  favor  of  the  mortgagee. 
Held,  that  the  original  owner  was,  under  the  circumstances,  not  an 
"adverse  party"  upon  whom  service  of  notice  of  appeal  was  necessary 
to  give  the  appellate  court  jurisdiction. 

Judgment — Collateral  and  Direct  Attack. 

4.  Where  the  main  purpose  of  an  action  was  to  have  a  judgment  set 
aside  which  operated  as  an  obstruction  to  the  sale  of  mortgaged 
property  under  a  foreclosure  decree,  the  complaint  *— .iiiwg  such 
judgment  on  the  ground  that  it  was  void  ab  initio  for  want  of  juris- 
diction of  both  the  subject  matter  and  the  parties  in  the  court  ren- 
dering it,  the  attack  was  direct  and  not  collateral;  therefore,  all  the 
proceedings  by  means  of  which  jurisdiction  was  sought  to  be  con- 
ferred were  properly  admitted  in  evidence. 

Same — Jurisdiction — Appeal  from  Justice's  Court — Presumptions. 

5.  As  in  the  case  of  a  judgment  pronounced  by  a  justice's  court,  so 
in  that  of  one  rendered  by  the  district  court  on  appeal  from  that 
court,  no  presumption  attaches  in  favor  of  such  judgment  until  it 
affirmatively  appears  from  the  proceedings  that  it  had  jurisdiction 
to  render  it. 

Notice  of  Appeal — Waive** — Jurisdiction. 

6.  The  notice  of  appeal  from  a  justice's  to  the  district  court  answers 
the  purpose  of  a  summons,  and  service  thereof  may  be  waived  by  a 
general  appearance  of  the  adverse  party  and  submission  to  a  trial 
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and  judgment;  but  the  parties  can  in  no  ease  waive  jurisdiction  of 
the  subject  matter  or  confer  it  by  consent. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Mary  Jenkins  against  Carrie  May  Carroll.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  her  a  new  trial.    Reversed  and  remanded. 

Mr.  Chas.  O'Donnell,  and  Mr.  W.  E.  Carroll,  in  behalf  of  Ap- 
pellant, submitted  a  brief,  and  Mr.  O'Donnell  argued  the  cause 
orally. 

In  behalf  of  ^Respondent,  Messrs.  Nolan  df  Donovan,  Messrs. 
Breen  &  Hogevoll,  and  Mr.  A.  B.  Melzner  filed  a  brief.  Mr. 
Louis  P.  Donovan  argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  by  the  respondent  for  foreclosure  of  a  mortgage  and  to 
obtain  equitable  relief  in  aid  thereof.  On  May  28,  1900,  the  de- 
fendant Celia  Davison  and  her  husband,  Allen  Davison,  executed 
and  delivered  to  the  respondent  their  promissory  note  for  the 
sum  of  $1,500,  due  one  year  after  date  and  stipulating  for  the  pay- 
ment of  interest  monthly  at  the  rate  of  one  per  cent  per  month. 
To  secure  the  payment  of  the  note  and  interest  and  also  such 
taxes,  insurance,  etc.,  as  the  respondent  might  be  compelled  to 
pay  in  order  to  preserve  and  protect  the  property,  the  Davisons 
executed  and  delivered  to  the  respondent  a  mortgage  upon  lot  6 
in  block  6  of  the  Leggat  &  Poster  addition  to  the  city  of  Butte. 
The  property  was  owned  by  Celia  Davison.  Allen  Davison  is 
now  dead.  Prior  to  this  transaction,  and  on  January  19,  1899, 
Celia  Davison  commenced  an  action  in  a  justice's  court  in  Silver 
Bow  county,  against  one  James  Dougherty  to  recover  judgment 
for  the  sum  of  $65  alleged  to  be  due  on  account  for  board,  to- 
gether with  interest.  As  a  defense,  Dougherty  interposed  a 
counterclaim  for  money  due  on  account  of  labor  performed  at 
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the  instance  and  request  of  plaintiff.  The  result  was  a  judgment 
in  favor  of  plaintiff  for  $76.30.  Dougherty  thereupon  took  his 
appeal  to  the  district  court.  Before  any  proceedings  were  had 
in  the  cause  in  the  district  court,  the  plaintiff,  upon  notice  to 
Dougherty's  counsel,  made  special  appearance  and  moved  for  a 
dismissal  of  the  appeal.  The  motion  was  denied.  A  trial  upon 
the  merits,  had  on  December  19,  1899,  the  plaintiff  appearing 
by  counsel,  resulted  in  a  judgment  in  defendant's  favor  for 
$46.80.  On  January  27,  1900,  the  sheriff  of  Silver  Bow  county, 
having  levied  upon  the  property  described  in  the  mortgage  under 
an  execution  issued  upon  this  judgment,  sold  it  at  public  auction 
to  W.  E.  Carroll  for  the  sum  of  $63.80  and  issued  to  him  the 
usual  certificate  of  sale,  which  was  duly  filed  with  the  clerk  of 
Silver  Bow  county.  On  January  29,  1901,  no  redemption  hav- 
ing been  made,  the  sheriff  executed  to  Carroll  a  deed.  There- 
after the  appellant,  Carrie  May  Carroll,  by  mesne  conveyances 
became  the  owner  of  such  interest  as  W.  E.  Carroll  acquired 
under  the  execution  sale  and  his  sheriff's  deed.  The  complaint 
contains  allegations  sufficient  to  warrant  a  decree  in  foreclosure 
as  against  Celia  Davison.  As  ground  for  relief  against  the  ap- 
pellant, the  complaint,  after  setting  out  in  detail  the  proceedings 
in  the  justice's  and  district  courts  resulting  in  the  judgment  in 
the  case  of  Davison  v.  Dougherty,  alleges  that  the  judgment  of 
the  district  court  in  favor  of  Dougherty  and  all  of  the  proceed- 
ings thereunder  were  void,  because  that  court  was  without  juris- 
diction to  entertain  the  appeal,  and  to  render  judgment  on  the 
merits.  The  specific  allegations  upon  which  this  conclusion  is 
based  are  the  following : 

"(7)  That  at  the  time  the  said  (copy  of)  notice  of  appeal 
was  served  upon  the  attorney  of  Celia  Davison,  to-wit,  the  twenty- 
fourth  day  of  January,  1899,  the  said  notice  of  appeal  was  not 
filed  with  said  justice  of  the  peace  above  named.  That  the  said 
notice  of  appeal  was  not  filed  with  said  justice  of  the  peace  until 
the  twenty-fifth  day  of  January,  1899,  and  that  no  (copy  of) 
notice  of  appeal  was  ever  served  upon  the  said  Celia  Davison,  or 
her  attorney,  on  the  said  twenty-fifth  day  of  January  or  subse- 
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quent  thereto;  and  that  the  said  failure  to  serve  said  notice  of 
appeal  in  the  manner  provided  by  law  appeared  at  all  times  from 
the  records  and  papers  in  said  cause. 

"  (8)  That  on  the  twenty-fifth  day  of  January,  1899,  the  said 
James  Dougherty  filed  in  the  said  justice  court  his  undertaking 
on  appeal  in  the  said  action,  entitled  Celia  Davison,  Plaintiff,  v. 
James  Dougherty,  Defendant,  which  said  undertaking  was  exe- 
cuted by  Phil.  J.  Murphy  and  John  J.  Quinn,  as  sureties,  and 
conditioned  as  by  law  required,  and  that  on  the  twenty-eighth 
day  of  January,  1899,  the  said  Celia  Davison,  plaintiff  in  the  said 
cause,  duly  excepted  to  the  sufficiency  of  the  said  sureties  upon 
the  said  undertaking,  filed  in  the  said  action,  and  did  duly  serve 
upon  the  said  William  E.  Carroll  and  file  with  the  said  justice 
of  the  peace  his  [hert]  exceptions  to  the  sufficiency  of  said  sure- 
ties. 

"  (9)  That  on  the  eighteenth  day  of  February,  1899,  the  said 
James  Dougherty,  defendant  in  said  action,  filed  in  the  said  jus- 
tice court  in  the  said  action  another  undertaking  on  appeal,  exe- 
cuted by  Charles  Sohatzlein  and  William  Harrison,  as  sureties, 
and  conditioned  as  by  law  required. 

"(10)  That  the  plaintiff  is  informed  and  believes  that  none 
of  the  said  parties  named  as  sureties  in  said  undertakings  ever 
justified,  and  that  no  notice  was  ever  given  that  they  or  any  of 
them  would  justify,  and  that  Celia  Davison  never  waived  justi- 
fication of  the  sureties  upon  said  undertakings  on  appeal  or  either 
of  them. ' ' 

The  defendant,  Celia  Davison,  suffered  default  to  be  entered 
against  her;  and  on  December  8,  1908,  the  court,  after  hearing 
the  respondent's  evidence,  rendered  and  caused  to  be  entered  a  de- 
cree in  foreclosure  against  her"— directing  the  sale  of  her  interest 
in  the  property,  whatever  it  might  be.  The  court  allowed  the 
action  to  proceed  as  to  the  appellant.  In  her  answer,  the  appel- 
lant, besides  relying  upon  various  provisions  of  the  statute  of 
limitations  as  a  bar  to  the  action  against  her,  alleges  that  the 
respondent  had  full  knowledge  of  the  condition  of  the  title  of 
Celia  Davison  at  the  time  she  accepted  her  mortgage  and  put  it 
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upon  record,  and  that  at  that  time  she  knew  that  W.  E.  Carroll 
had  a  prior  lien  thereon  by  virtue  of  his  purchase  at  the  sheriff's 
sale  and  the  certificate  issued  to  him  in  pursuance  thereof.  She 
then  deraigns  her  title  by  various  mesne  conveyances  to  herself, 
and  alleges  that  she  paid  full  consideration  for  the  property, 
without  knowledge  of  any  claim  of  respondent  thereto.  She 
denies  that  there  was  any  error  or  irregularity  in  the  proceedings 
in  the  case  of  Davison  v.  Dougherty,  by  reason  of  which  the  dis- 
trict court  was  without  jurisdiction  to  render  the  final  judgment 
therein.  At  the  trial  had  on  June  9, 1909,  it  was  tacitly  assumed 
that  all  proceedings  had  under  the  execution  issued  upon  the 
judgment  resulting  in  the  deed  to  W.  E.  Carroll  were  regular. 
The  contention  was  that  the  district  court  was  without  jurisdic- 
tion to  try  the  case  of  Davison  v.  Dougherty  and  to  render  judg- 
ment therein,  because  it  appeared  that  Dougherty,  in  taking  his 
appeal  to  the  district  court,  had  served  a  copy  of  his  notice  of 
appeal  upon  the  plaintiff  before  filing  the  original  with  the  jus- 
tice, instead  of  filing  before  serving,  and  because  the  sureties  on 
the  undertaking  had  failed  to  justify  upon  notice  as  required  by 
the  statute.  On  December  9,  1909,  the  court,  having  had  the 
case  under  advisement  until  that  time,  made  and  filed  its  find- 
ings of  fact  that  the  allegations  contained  in  paragraph  7  of  the 
complaint  were  true,  but  that  those  contained  in  paragraphs  8, 
9,  and  10  were  not  true,  and  rendered  and  caused  to  be  entered 
a  decree  declaring  appellant  without  title  or  interest  in  the  prop- 
erty. No  finding  was  made  disposing  of  the  plea  of  the  statute 
of  limitations.  The  appeals  are  from  this  decree  and  from  an 
order  denying  appellant's  motion  for  a  new  trial.  When  the  rec- 
ord was  filed  in  this  court,  the  respondent  filed  her  motion  to 
dismiss  the  appeals  upon  the  ground  that  two  of  the  adverse  par- 
ties, Tobias  Frederickson  and  Celia  Davison,  had  not  been  served 
with  notice  of  the  appeals,  and  because  it  appeared  from  the  rec- 
ord that  the  appellant  is  not  an  aggrieved  party.  Disposition  of 
the  motion  was  reserved  until  the  hearing  on  the  merits. 

1.  On  the  motion  to  dismiss  the  appeals.    Neither  Frederick- 
ion  nor  Celia  Davison  was  served  with  the  notice  of  intention  or 
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of  the  appeals.  It  appears  that  subsequent  to  the  commencement 
of  the  action  the  appellant,  by  bargain  and  sale  deed,  conveyed 
her  interest  in  the  property  to  Frederickson ;  Frederickson,  how- 
ever, was  not  made  a  party  defendant  by  substitution  or  other- 
wise. An  "adverse  party,"  within  the  meaning  of  the  statute 
(Revised  Codes,  sec.  7100),  is  one  "who  has  an  interest  in 
opposing  the  object  sought  to  be  accomplished  by  the  appeal." 
(Power  &  Bro.  v.  Murphy,  26  Mont.  387,  68  Pac.  411 ;  Merk  v. 
Bowery  Min.  Co.,  31  Mont.  298,  78  Pac.  519 ;  Anderson  v.  Bed 
Metal  Min.  Co.,  36  Mont.  312,  93  Pac.  44;  Cummings  v.  Reins 
Copper  Co.,  40  Mont.  599, 107  Pac.  904.)  In  Harper  v.  HOdreth, 
99  Cal.  265,  33  Pac.  1103,  it  was  said:  "Whether  a  party  to  the 
action  is  'adverse'  to  the  appellant  must  be  determined  by  their 
relative  position  on  the  record  and  the  averments  in  their  plead- 
ings, rather  than  from  the  manner  in  which  they  may  manifest 
their  wishes  at  the  trial,  or  from  any  presumption  to  be  drawn 
from  their  relation  to  each  other,  or  to  the  subject  matter  of 
the  action  in  matters  outside  of  the  action.  *  *  •  If  Iris 
[the  party's]  position  on  the  record  makes  him  nominally  ad- 
verse, he  must  be  so  considered  for  the  purpose  of  an  appeal  from 
the  judgment  thereon."  Frederickson,  not  being  a  party  to  the 
record,  is  not  an  adverse  party.  It  was  therefore  not  necessary 
to  serve  him  with  either  notice. 

Is  Celia  Davison,  upon  this  record,  an  adverse  party  f  If  the 
whole  case  had  been  heard  at  one  time  and  a  single  decree  had 
been  entered  adjudging  the  rights  of  all  the  parties,  we  should 
say  that  she  is.  The  case  of  Power  &  Bro.  v.  Murphy,  supra,  cited 
in  support  of  the  motion,  would  be  directly  in  point.  That  case, 
like  this,  was  an  action  to  foreclose  a  mortgage.  The  defendant 
mortgagors,  Patterson  and  wife,  defaulted.  A  trial  upon  the 
issues  presented  by  the  other  defendants,  Murphy  and  Chipman, 
resulted  in  a  decree  adjudging  that  the  lien  claimed  by  them 
was  inferior  to  that  of  plaintiff  upon  a  part  of  the  mortgaged 
land,  but  that  they  had  a  superior  lien  upon  the  remainder.  Ap- 
peals by  Murphy  and  Chipman  to  this  court,  by  which  they 
sought  to  have  their  lien  declared  superior  to  that  of  plaintiff, 
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were  dismissed  on  the  ground  that  notice  thereof  had  not  been 
served  npon  the  Pattersons.  Patterson,  the  husband,  was  held  to 
be  an  adverse  party,  because  the  effect  of  a  reversal  or  modifica- 
tion of  the  decree  would  be  to  release  a  part  of  Patterson's  prop- 
erty from  the  prior  lien  of  the  plaintiff  as  declared  by  the  decree, 
"  thereby  diminishing  the  fund  to  arise  from  the  decretal  sale, 
and  tending  to  increase  the  amount  of  any  deficiency  judgment 
that  might  be  rendered  against  Patterson. ' '  Here,  however,  we 
find  two  separate  decrees,  one  entered  on  default  against  Celia 
Davison,  to  which  the  appellant  was  not  a  party,  and  another, 
about  a  year  afterward,  to  which,  though  it  incidentally  affects 
her  right,  Celia  Davison  was  not  a  party.  In  their  treatment  of 
the  case,  the  court  and  counsel  for  respondent  proceeded  upon 
the  theory  that  a  separate  decree  against  Celia  Davison  was 
proper  under  the  statute  (Revised  Codes,  sec.  6712).  In  our 
opinion,  this  course  resulted  in  a  complete  severance  of  the  ac- 
tion as  against  Celia  Davison  and  appellant  as  codef  endants,  and 
put  the  latter  in  the  same  position  in  which  she  would  have  been 
had  a  separate  action  been  brought  against  her  to  set  aside  her 
claim  under  the  sheriff's  deed,  and  thus  to  remove  an  obstruc- 
tion in  the  way  of  the  satisfaction  of  a  foreclosure  decree  ob- 
tained theretofore  in  an  independent  action.  If  this  be  the 
correct  view,  and  we  think  it  is,  upon  the  entry  of  the  foreclosure 
decree  against  her,  Celia  Davison  passed  out  of  the  action  as  a 
codef  endant  with  appellant  and  was  not  a  party  to  the  record 
made  thereafter,  within  the  rule  of  the  cases  cited,  supra,  so  that 
upon  proceedings  upon  motion  for  a  new  trial  and  appeal  she 
should  be  regarded  as  an  adverse  party.  She  eould  not  move  for 
a  new  trial  to  have  the  second  decree  vacated,  nor  could  she  ap- 
peal from  it.  Whether  she  should  have  been  regarded  as  a  neces- 
sary or  proper  party  to  the  action  as  against  the  appellant  we 
do  not  decide. 

The  last  ground  of  the  motion,  that  appellant  is  not  aggrieved 
by  the  decree  against  her,  deserves  no  further  notice  than  the 
statement  that  if  this  is  so,  then  no  defendant  in  any  case  who  is 
adjudged  to  be  without  right  is  an  aggrieved  party. 
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2.  On  the  merits.  At  the  trial,  the  court  admitted  in  evidence, 
over  objection  of  appellant,  the  files  in  the  cause  of  Davison  v. 
Dougherty,  transmitted  by  the  justice  to  the  clerk,  and  also  the 
proceedings  had  in  the  case  in  the  district  court.  The  copy  of 
the  justice's  docket  recites  that  the  trial  was  had  and  judgment 
rendered  by  him  on  January  18, 1899 ;  that  the  notice  of  appeal 
was  filed  with  the  justice  on  January  25;  that  an  undertaking 
on  appeal  was  filed  January  25 ;  that  on  January  28  the  plain- 
tiff filed  with  the  justice  her  exceptions  to  the  sufficiency  of  the 
sureties,  and  that  on  February  18  the  defendant  filed  another 
undertaking  with  different  sureties.  Why  the  filing  of  this  un- 
dertaking was  deferred  to  this  date,  and  whether  the  sureties 
thereon  justified  before  the  justice  after  notice  to  the  plaintiff, 
does  not  appear.  On  February  24  the  justice  transmitted  the 
files  in  the  case  to  the  clerk,  consisting  of  a  transcript  of  his 
docket,  an  undertaking,  and  twelve  other  papers.  What  the  date 
of  this  undertaking  was,  or  when  it  was  filed  with  the  justice, 
does  not  appear.  The  notice  of  appeal  shows  an  admission  of 
service  by  plaintiff's  counsel  on  January  24.  From  the. proceed- 
ings in  the  district  court,  it  appears  that  on  June  12  the  plain- 
tiff appeared  specially  and  moved  to  dismiss  the  appeal,  on  the 
ground  that  it  had  not  been  taken  as  provided  by  the  statute ; 
that  after  several  postponements  the  motion  was  denied  on  July 
1,  1899,  and  that  a  trial  had  on  December  19, 1899,  both  plaintiff 
and  defendant  appearing  and  taking  part,  resulted  in  the  judg- 
ment in  favor  of  Dougherty,  as  already  stated.  No  question  is 
made  by  appellant  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  findings. 

In  their  brief,  counsel,  after  asserting  that  the  attack  upon  the 
judgment  in  the  case  of  Davisan  v.  Dougherty  is  collateral,  argue 
that  the  court  erred  in  admitting  the  evidence  referred  to  above. 
They  make  the  contention,  also,  that  the  conclusion  reached  by 
the  court  that  the  judgment  in  question  was  void  is  erroneous. 
There  is  no  merit  in  the  first  contention.  The  complaint  assails 
the  judgment  directly,  alleging  that  it  was  void  ah  initio  for  want 
of  jurisdiction  by  the  district  court,  both  of  the  subject  matter 
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and  the  parties,  to  entertain  the  appeal  and  to  render  the  judg- 
ment, on  the  grounds  (1)  that  the  plaintiff  was  not  served  with 
a  copy  of  the  notice  after  the  original  had  been  filed  with  the 
justice,  and  (2)  that  the  defendant  failed  to  have  the  sureties 
on  his  undertaking  justify  after  notice  of  plaintiff's  exceptions 
to  their  sufficiency,  or  to  have  other  sureties  justify  before  the 
justice  or  the  judge  of  the  district  court,  upon  notice  to  plaintiff 
within  five  days,  as  provided  by  the  statute  (Revised  Codes,  sec 
7124). 

The  very  purpose  of  the  action  was  to  have  set  aside  a  judg- 
ment which  operated  as  an  obstruction  to  the  sale  of  the  mort- 
gaged property  under  the  foreclosure  decree.  To  this  character 
of  case,  the  rule  declared  in  Haupt  v.  Simington,  27  Mont.  480, 
94  Am.  St.  Rep.  839,  71  Pac.  672,  and  in  Burke  v.  Interstate  8. 
4k  L.  Assn.,  25  Mont.  315,  87  Am.  St.  Rep.  416,  64  Pac.  879,  cited 
by  counsel,  has  no  application.  In  the  former  case  the  judgment 
was  not  assailed  by  the  pleadings  in  any  way.  It  was  sought 
merely  by  way  of  defense,  to  show  that  the  defendant  had  not 
been  served  with  summons;  and  hence,  that  the  judgment  was 
void  because  the  court  was  without  jurisdiction.  In  the  latter 
case,  it  was  sought  in  the  same  way  to  impeach  a  judgment  upon 
which  defendant  rested  his  claim  of  title  to  the  property  in  con- 
troversy. In  each  case  this  court  held  that  the  attack  was  col- 
lateral, and  that  the  validity  of  the  judgment  must  be  determined 
by  an  inspection  of  the  judgment-roll  alone.  In  this  latter  case, 
the  expression  "collateral  attack"  is  defined  as  including  "every 
proceeding  in  which  the  integrity  of  a  judgment  is  challenged, 
except  those  made  in  the  action  wherein  the  judgment  is  ren- 
dered, or  by  appeal,  and  except  suits  brought  to  obtain  decrees 
declaring  judgments  to  be  void  ab  initio."  The  same  distinction 
is  pointed  out  more  elaborately  in  the  text  in  23  Cyc,  at  page 
1065,  as  follows :  "The  term  'collateral'  as  used  in  this  connection 
is  opposed  to  'direct.'  If  an  action  or  proceeding  is  brought  for 
the  very  purpose  of  impeaching  or  overturning  the  judgment,  it 
is  a  direct  attack  upon  it.  Such  is  a  motion  or  other  proceeding 
to  vacate,  annul,  cancel,  or  set  aside  the  judgment,  or  any  pro- 
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eeeding  to  review  it  in  an  appellate  court,  whether  by  appeal, 
error,  or  certiorari,  or  a  bill  of  review,  or,  under  some  circum- 
stances, an  action  to  quiet  title.  On  the  other  hand,  if  the  action 
or  proceeding  has  an  independent  purpose  and  contemplates  some 
other  relief  or  result,  although  the  overturning  of  the  judgment 
may  be  important  or  even  necessary  to  its  success,  then  the  attack 
upon  the  judgment  is  collateral.  This  is  the  case  where  the  pro- 
ceeding is  founded  directly  upon  the  judgment  in  question,  or 
upon  any  of  its  incidents  or  consequences  as  a  judgment,  or  where 
the  judgment  forms  a  part  of  plaintiff's  title,  or  of  the  evidence 
by  which  his  claim  is  supported." 

This  action  is  clearly  a  direct  attack  upon  the  judgment  in 
question ;  and  hence  all  the  proceedings  by  means  of  which  juris- 
diction of  the  action  resulting  in  the  judgment  complained  of  was 
sought  to  be  conferred  upon  the  district  court  were  properly  ad- 
mitted in  evidence.  The  respondent  assumed  the  burden  of 
showing  that  the  judgment  was  void.  She  could  not  accomplish 
this  in  any  way  other  than  by  exhibiting  to  the  court  these  pro- 
ceedings, with  other  evidence,  if  she  had  such,  thus  demonstrating 
that  some  of  the  mandatory  requirements  of  the  statute  had  been 
omitted,  or  that  any  omission  to  comply  with  any  of  them  had 
not  been  waived.  Under  the  statute,  an  appeal  is  taken  from 
a  justice's  court  to  the  district  court  by  the  dissatisfied  party  by 
his  filing  with  the  justice  his  notice  of  appeal  and  serving  a 
copy  upon  the  adverse  party  or  his  attorney  at  any  time  within 
thirty  days  after  rendition  of  the  judgment.  (Revised  Codes, 
sec.  7121.)  The  appeal  does  not  become  effective  for  any  pur- 
pose, however,  unless  an  undertaking  be  filed  with  the  justice, 
in  the  amount  and  containing  the  conditions  prescribed.  If 
within  five  days  the  adverse  party  excepts  to  the  sufficiency  of 
the  sureties,  then  the  appellant  must,  upon  notice  and  within  five 
days,  have  the  sureties,  or  others  in  their  stead,  justify  before 
the  justice  or  the  judge  of  the  district  court.  If  he  fails  to  do 
this,  the  appeal  must  be  regarded  as  if  no  undertaking  had  been 
given.  (Revised  Codes,  sec.  7124.)  If  any  of  these  steps  are 
omitted,  the  district  court  is  without  jurisdiction  to  entertain 
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the  appeal;  for,  though  such  appeals  are  provided  for  by  the 
Constitution,  they  are  subject  to  statutory  regulation  and  the 
mode  prescribed  for  taking  them  is  exclusive.  (Constitution, 
Art.  VIII,  sec.  23.)  Until  the  notice  is  filed  and  served  as  pre- 
scribed and  the  undertaking  given,  and,  if  required,  the  sureties 
thereon,  or  others  in  their  stead,  justify  after  notice  and  within 
five  days,  the  district  court  does  not  acquire  jurisdiction  of  the 
subject  matter  or  of  the  parties. 

A  justice's  court  is  one  of  inferior  and  limited  jurisdiction, 
having  only  such  power  as  is  expressly  conferred  by  statute. 
(Constitution,  Art.  VIII,  sec.  20;  Lay  ton  v.  Trapp,  20  Mont.  453, 
52  Pac.  208.)  Therefore  no  presumption  in  favor  of  a  judgment 
pronounced  by  it  attaches  until  it  affirmatively  appears  from  the 
proceedings  that  it  had  power  to  render  it;  that  is,  jurisdiction 
over  the  subject  matter  and  the  parties.  (Lay tan  v.  Trapp, 
supra;  11  Cyc.  693.)  So  when  the  validity  of  a  judgment  of  a 
district  court,  rendered  on  appeal  from  a  justice's  court,  is 
brought  in  question,  the  proceedings  must  show  that  jurisdiction 
was  acquired  in  the  manner  prescribed  by  the  statute,  for  the 
appeal  can  be  taken  only  in  the  manner  prescribed.  (Constitu- 
tion, Art.  VIII,  sec.  23.)  As  was  pointed  out  in  Burke  v.  Inter- 
state 8.  &  L.  Assn.,  supra,  upon  a  direct  attack  upon  the  judg- 
ment of  a  court  of  general  jurisdiction,  except  by  appeal,  the 
presumption  attaches  that  it  had  jurisdiction,  both  of  the  parties 
and  the  subject  matter,  and  in  any  case  the  want  of  jurisdiction 
must  appear  affirmatively  from  the  record.  (Beach  v.  Spokane 
Ranch  &  Water  Co.,  25  Mont.  379,  65  Pac.  111.)  The  judgment 
in  question  here,  however,  was  rendered  by  a  court  which  pro 
hoc  vice  was  of  special  and  limited  jurisdiction.  On  appeal  from 
a  justice's  court,  the  trial  is  de  novo  (Revised  Codes,  sec.  7122)  ; 
but  the  district  court,  though  proceeding  with  the  trial  as  in 
other  cases  (Revised  Codes,  sec.  7127),  acquires  its  jurisdiction 
by  appeal  under  the  statute  (State  ex  rel.  Chissom  v.  Justice's 
Court,  31  Mont.  258,  78  Pac.  498;  Oppenheimer  v.  Regan,  32 
Mont  110,  79  Pac.  695 ;  Oalpin  v.  Page,  18  Wall.  350,  21  L.  Ed. 
959)  \  and  hence  its  jurisdiction  must  affirmatively  appear. 
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(Ghunn  v.  Howell,  27  Ala.  663,  62  Am.  Dec.  785;  Cooper  v.  Sun- 
derland, 3  Iowa,  114,  66  Am.  Dec.  52 ;  11  Cyc.  693 ;  McCavley  v. 
Jones,  35  Mont.  32,  88  Pac.  572 ;  State  ex  rel.  Hall  ▼.'  District 
Court,  34  Mont.  112,  115  Am.  St.  Rep.  522,  85  Pac  872.)  In 
State  v.  District  Court  and  McCavley  v.  Jones,  supra,  it  was  held 
that  the  district  court  is  without  jurisdiction  to  proceed  with  the 
trial  on  an  appeal  from  a  justice's  court,  if  it  appears  that  the 
order  of  filing  and  serving  the  notice  of  appeal  as  prescribed  by 
the  statute  is  not  observed.  The  same  rule  applies,  also,  with 
reference  to  the  filing  of  the  undertaking.  The  filing  of  the 
notice  and  undertaking  is  necessary  to  give  the  district  court 
jurisdiction  of  the  subject  matter,  and  the  service  of  the  notice 
is  required  to  bring  the  adverse  party  into  court.  The  notice 
serves  the  purpose  of  a  summons.  Service  of  it  may  be  waived 
by  a  general  appearance  of  the  adverse  party  and  submission  to 
a  trial  and  judgment,  just  as  the  service  of  summons  may  be 
waived  {Davidson  v.  O'Donnell,  41  Mont.  308,  110  Pac.  645) ; 
but  there  can  be  no  waiver  as  to  jurisdiction  of  the  subject  mat- 
ter, for  the  parties  can  in  no  case  waive  the  jurisdiction  in  this 
regard  or  confer  it  by  consent.  (Stimpson  Computing  Scale  Co. 
v.  Superior  Court,  12  Cal.  App.  536,  107  Pac.  1013 ;  Coker  v.  Su- 
perior Court,  58  Cal.  177 ;  McCracken  v.  Superior  Court,  86  Cal. 
74,  24  Pac.  845.) 

The  foregoing  discussion  is  not  altogether  pertinent  to  the  dis- 
position of  this  case.  We  have  ventured  upon  it  because,  in  view 
of  the  manner  in  which  the  case  has  been  presented  by  counsel 
and  of  the  condition  of  the  record  before  us,  we  think  a  new  trial 
should  be  ordered.  The  court  found  that  the  allegations  of  para- 
graphs 8,  9,  and  10  of  the  complaint,  touching  the  filing  of  the 
undertaking  and  the  failure  of  defendant  in  the  case  of  Davison 
v.  Dougherty  to  have  his  sureties  justify,  were  not  true.  This 
finding  necessarily  implies  that  all  the  required  steps  touching  the 
filing  of  the  undertaking  on  appeal  were  observed,  and  that  juris- 
diction of  the  subject  matter  of  the  action  was  regularly  obtained. 
Hence  it  is  evident  that  the  court  based  its  conclusion  that  the 
judgment  was  void  upon  its  finding  that  the  allegations  of  para- 
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graph  7  are  true.  In  Davidson  v.  O'DonneU,  supra,  one  of  the 
questions  decided  was  whether  service  of  the  notice  of  appeal 
from  the  justice's  court  could  be  waived.  This  court  said :  "The 
object  to  be  accomplished  by  serving-  a  notice  of  appeal  is  to  ap- 
prise the  respondent  that  the  appellant  has  removed  the  cause  to 
a  higher  court,  and  to  give  the  respondent  an  opportunity  to  ap- 
pear and  protect  himself  in  the  appellate  court.  Assuming,  in 
this  instance,  that  Davidson  filed  his  notice  of  appeal,  but  never 
served  it  upon  Bailey  or  his  attorney  at  all,  still,  if  Bailey  went 
into  the  district  court  and  asked  for  and  was  granted  leave  to  file 
a  supplemental  complaint,  would  any  court  then  listen  to  him  to 
say  that  he  had  not  been  served  with  the  notice  of  appeal,  or  that 
service  of  the  notice  had  not  been  made  as  required  by  lawt  The 
plainest  dictates  of  common  sense  would  say  at  once  that  lie  had 
waived  the  service  by  his  general  appearance  in  the  district 
court " — citing  cases.  So  here.  By  taking  part  in  the  trial  in 
the  district  court  and  submitting  to  its  judgment,  the  plaintiff 
Davison  waived  the  service  of  the  notice  and  could  not  thereafter 
complain  that  the  court  was  without  jurisdiction  over  her  person. 
Her  mortgagee,  the  respondent  in  this  case,  stands  in  no  better 
position.  So  far  as  this  feature  of  the  case  is  concerned,  her 
rights  are  concluded. 

Since  this  is  an  equity  case,  we  should  be  inclined  to  reverse  the 
decree  and  direct  the  action  to  be  dismissed  as  to  the  appellant 
because  of  this  erroneous  conclusion  of  the  trial  court,  if  the 
record  were  in  condition  to  justify  this  course.  It  does  not  eon- 
tain  a  copy  of  the  undertaking  filed  with  the  justice  and  trans- 
mitted by  him  to  the  clerk  of  the  district  court.  The  date  at 
which  it  was  filed  with  the  justice  does  not  appear.  The  tran- 
script of  the  justice  recites  that  exceptions  to  the  sufficiency  of 
the  sureties  on  the  undertaking  first  filed  in  support  of  the  ap- 
peal on  January  25,  1899,  were  filed  with  him  on  January  28, 
and  that  a  second  undertaking  was  filed  on  February  18,  twenty- 
four  days  thereafter.  If  these  recitals  are  true,  and  no  other 
undertaking  was  filed  in  season,  the  cause  was  never  properly 
removed  to  the  district  court,  and  it  was  without  jurisdiction  to 
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try  it  and  render  the  judgment.  Inasmuch  as  the  findings  on 
this  subject  are  in  favor  of  the  appellant  and  she  does  not  ques- 
tion them,  we  cannot  determine  the  correctness  of  them  upon  the 
evidence.  We  have  deemed  it  safer,  therefore,  simply  to  reverse 
the  decree  for  the  reasons  stated,  and  to  remand  the  cause  to  the 
district  court  for  a  retrial,  whereupon  the  rights  of  the  parties 
may  be  adjudged  as  that  court  may  be  advised. 

The  decree  and  order  are  reversed,  and  the  cause  is  remanded 
to  the  district  court  for  a  new  trial. 

Reversed  and  remanded. 

Mb  Justice  Hollowat  concurs. 

Mb.  Justice  Smith  :  I  am  not  prepared  to  fully  concur  in  the 
Tesult  reached  by  the  court  in  the  case  of  Power  &  Bro.  v. 
Murphy,  26  Mont.  387,  68  Pac.  411,  cited  by  the  Chief  Justice, 
Otherwise  I  agree  to  what  is  said  in  the  foregoing  opinion* 


DEER  LODGE  COUNTY,  Respondent,  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  COMPANY  OF  BALTI- 
MORE, Appellant. 

(No.  2,896.) 
(Submitted  November  17,  1910.    Decided  December  6,  1910.)] 

[112  Pac.  1060.] 

Principal  and  Surety — Official  Bonds — Signature  of  Principal — 
Failure  to  Approve — Effect — Statutory  Construction — Pre- 
sumptions. 

Official  Bonds — Failure  of  Principal  to  Sign — Effect. 

1.  Held,  that  tlie  surety  on  an  official  bond,  joint  and  several  in 
character,  was  not  released  from  liability  because  of  the  failure  of 
the  principal  to  sign  the  bond. 

Statutory  Constructions — Statute  Adopted  from  Other  State. 

2.  By  adopting  a  statute  from  another  state  after  construction 
thereof  by  the  highest  court  of  that  state,  the  legislature  will  be  pre- 
sumed to  have  also  adopted  the  construction  thus  placed  upon.  it. 

•Official  Bonds — Failure  to  Approve — Effect. 

3.  The  failure  of  the  district  judge  to  approve  the  bond  of  a  county 
treasurer,  as  provided  bv  section  380,  Be  vised  Codes,  did  not  work 
a  release  of  the  surety  thereon. 
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Appeal  from  District  Court,  Deer  Lodge  County;  Oearge  B. 
Winston,  Judge. 

Action  by  Deer  Lodge  County  against  the  United  States  Fidel- 
ity ft  Guaranty  Company  of  Baltimore,  to  recover  on  an  offi- 
cial bond.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Messrs.  Ounn  &  Hall,  for  Appellant,  submitted  a  brief.  Mr. 
E.  M.  Hall  argued  the  cause  orally. 

An  official  bond  must  be  signed  by  the  principal,  and,  if  not 
it  is  void  as  to  him  and  the  sureties  thereon.  The  weight  of 
authorities  is  in  harmony  with  the  conclusions  reached  by  this 
court  in  Ney  v.  Orr,  2  Mont.  559 ,  Pierse  v.  Miles,  5  Mont.  549, 
6  Pac.  347,  and  King  v.  Elling,  24  Mont.  470,  62  Pac.  783.  (See 
Board  of  Education  v.  Sweeney,  1  S.  D.  642,  36  Am.  St.  Rep. 
767,  48  N.  W.  302 ;  Martin  v.  Hornsby,  55  Minn.  187,  43  Am.  St 
Rep.  487,  56  N.  W.  751 ;  People  v.  Hartley,  21  Cat*  585,  82  Am. 
Dec.  758 ;  Bjoin  v.  Anglim,  97  Minn.  526,  107  N.  W.  558 ;  Bunn 
v.  Jetmore,  70  Mo.  228,  35  Am.  Rep.  425 ;  Johnston  v.  Kimball 
Township,  39  Mich.  187,  33  Am.  Rep.  372;  American  R.  Co.  v. 
American  Bond  &  Trust  Co.,  72  Neb.  100,  100  N.  W.  138.)  Re- 
spondent  in  the  lower  court  cited  the  cases  of  Dackich  v.  Barich, 
37  Mont.  490,  97  Pac.  931,  Woodman  v.  Calkins,  13  Mont.  363, 
40  Am.  St.  Rep.  449,  34  Pac.  187« ,  Hoskins  v.  White,  13  Mont.  70, 
32  Pac.  163 ,  Kench  v.  Parchen,  22  Mont.  519,  74  Am.  St.  Rep. 
625,  57  Pac.  94,  and  Cockrill  v.  Davie,  14  Mont.  134,  35  Pac.  958, 
as  overruling  the  case  of  Ney  v.  Orr,  supra.  Such  cases  do  not 
overrule  or  even  criticise  that  case,  and  are  all  distinguish- 
able from  it  and  the  case  at  bar,  for  they  relate  to  un- 
dertakings or  bonds  for  the  performance  of  some  specific  thinsr 
and  not  to  official  bonds.  Such  distinctions  are  pointed  out  by 
this  court  in  Russell  v.  Chicago  B.  dt  Q.  Ry.  Co.,  37  Mont.  10,  94 
Pac.  488,  501 ;  Rodini  v.  Little,  17  Mont.  448,  43  Pac.  501,  52 
L.  R.  A.  165.  Respondent  also  contended  that  the  bond  was 
' 'joint  and  several/1  and  that  therefore  the  absence  of  the  prin- 
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cipal  '8  signature  did  not  relieve  the  sureties.  It  was  a  common- 
law  bond,  joint  and  several  in  its  terms,  that  was  considered  in 
the  case  of  Ney  v.  Orr;  also  the  bond  in  Russell  v.  Annable,  109 
Mass.  72, 12  Am.  Rep.  665,  quoted  with  approval  in  Ney  v.  Orr, 
was  a  joint  and  several  bond.  So  was  the  bond  in  Board  of 
Education  v.  Sweeney,  1  S.  D.  642, 36  Am.  St.  Rep.  767, 48  N.  W. 
303. 

We  assume  that  respondent  suggested  this  defect  in  the  bond 
in  its  complaint  in  an  attempt  to  bring  it  within  the  provisions 
of  sections  393  and  394,  Revised  Codes.  The  provisions  of  sec- 
tion 394  do  not  apply  to  the  bond  set  out  in  the  first  cause  of 
action,  for  the  reason  that  such  section  was  not  enacted  until 
March  9,  1907,  and  after  this  bond  had  expired.  "A  bond  void 
by  the  Act  under  which  it  is  executed  will  not  be  valid  by  a  sub- 
sequent Act."  (Morton  v.  Rutherford,  18  Wis.  298.)  Further- 
more, said  sections  393  and  394  cannot  apply  to  this  alleged  bond, 
for  the  reason  that  a  void  bond  is  no  bond,  and  therefore  there 
is  nothing  in  law  to  cure  defects  in.  (People  v.  Hartley,  21  Cal. 
585,  82  Am.  Dec.  758 ;  Boreman  v.  Jung  Brewing  Co.,  33  Ind. 
App.  399,  55  N.  E.  495.) 

Under  the  mandatory  provisions  of  the  statutes  of  this  state 
(Revised  Codes,  sees.  380,  382,  383),  an  official  bond  is  not  ac- 
cepted by  a  county  until  the  approval  and  signature  of  the  officer 
authorized  by  law  to  accept  it  is  indorsed  thereon.  Until  that 
is  done  it  is  merely  an  offer  on  the  part  of  the  sureties  to  enter 
into  a  contract  with  the  county.  Where  there  is  no  acceptance 
and  valid  delivery  of  a  bond  the  sureties  thereon  do  not 
become  liable.  That  there  is  no  contract  where  there  has  been 
no  acceptance  of  an  offer,  by  the  officer  or  person  authorized  to 
accept,  is  elementary.  (Commissioners  v.  McCormick,  4  Mont. 
115,  5  Pac.  287 ;  Postmaster  General  v.  Norvell,  Gilp.  106, 19  Fed. 
Cas.  1103;  United  States  v.  Le  Baron,  19  How.  (U.  S.)  73,  15 
L.  Ed.  525;  Bruce  v.  State,  11  Gill  &  J.  (Md.)  382;  State  v.  Jar- 
rett,  17  Md.  309 ;  Commonwealth  v.  Yarbrough,  84  Ky.  496,.  2 
S.  W.  68 ;  People  v.  Kne eland,  31  Cal.  288 ;  Uangrum  v.  Trues- 
dale,  128  Cal.  145,  60  Pac.  775.)     It  is  true  that  there  are  many 
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cases  holding  that  the  failure  to  approve  an  official  bond  does 
not  invalidate  it  so  as  to  release  the  sureties  from  liability;  but 
an  examination  of  such  authorities  will  disclose  that  in  all  such 
cases  the  statutes  are  construed  to  be  merely  directory  and  that 
the  provision  requiring  the  approval  of  the  bond  is  not  manda- 
tory. All  such  authorities  are  not  in  point  under  a  mandatory 
statute  such  as  we  have  in  this  state. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  Albert  J. 
Galen,  Attorney  General,  and  Mr.  J.  A.  Poors,  Assistant  At- 
torney General.    Mr.  Poore  argued  the  cause  orally. 

What  was  the  intent  and  purpose  of  the  legislature  in  requir- 
ing the  bond  to  be  "signed  and  executed"  by  the  principal,  and 
is  this  requirement  mandatory  or  merely  directory?    The   re- 
quirement of  this  statute  was  not  intended  for  the  benefit  of  the 
surety,  but  of  the  state.    The  surety  remains  in  exactly  the  same 
position  as  though  the  principal  had  signed  the  bond;  its  liability 
remains  the  same,  and  its  recourse  against  the  principal  is  not 
impaired.     (O'Hanlon  v.  Scott,  89  Hun,  44,  35  N.  T.  Supp.  31; 
Trustees  v.  Scheik,  119  111.  579,  8  N.  E.  189.)     A  statute  requir- 
ing the  principal  to  sign  the  bond,  where  his  liability  is  fixed  by 
operation  of  law,  is  directory.     (Pima  County  v.  Snyder,  5  Ariz. 
45,  44  Pac.  297.)     Section  388,  Revised  Codes,  provides:  "All 
official  bonds  must  be  in  form  joint  and  several,  and  made  pay- 
able to  the  state  of  Montana."    The  obligation  under  considera- 
tion here  is  joint  and  several.    Where  a  bond  is  in  form  joint 
and  several,  the  failure  of  some  of  the  parties  named  in  the  instru- 
ment as  obligors  to  sign  will  not  affect  the  liability  of  those  who 
do  sign.     (Stimson  Mill  Co.  v.  Riley,  42  Pac.  1072;  Kurtz  v. 
Forquer,  94  Cal.  91,  29  Pac.  413.;  Weir  v.  Mead,  101  Cal.  125, 
40  Am.  St.  Rep.  46,  35  Pac.  567 ;  State  v.  Bowman,  10  Ohio,  415 ; 
Kench  v.  Parchen,  22  Mont.  519,  74  Am.  St.  Rep.  625,  57  Pac. 
94 ;  State  v.  McDonald,  4  Idaho,  468,  95  Am.  St.  Rep.  137,  40  Pac. 
312 ;  Cutter  v.  Whit  more,  10  Mass.  442 ;  People  v.  Love,  25  CaL 
530;  Loew  v.  Stacker,  68  Pa.  226.), 
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In  the  case  at  bar,  the  liability  of  Nadeau,  the  principal,  was 
fixed  by  law — whether  he  ever  gave  a  bond  or  not,  or  whether 
or  not  he  ever  signed  the  bond  which  was  executed  by  his  surety, 
his  individual  responsibility  to  the  state  remained  the  same. 
The  purpose  of  the  bond  required  by  section  2976,  Revised  Codes, 
is  to  insure  the  legal  responsibility  of  the  treasurer — that  he 
will  perform  such  duties  as  may  be  imposed  on  him  by  law,  and 
the  sureties,  having  signed  the  bond,  are  liable  even  though 
Nadeau  failed  to  sign.  (See  Herrick  v.  Johnson,  11  Met.  26; 
City  of  Deering  v.  Moore,  86  Me.  181,  41  Am.  St.  Rep.  534,  29 
Atl.  988 ;  Woodman  v.  Calkins,  13  Mont.  364,  40  Am.  St.  Rep. 
449,  34  Pac.  187 ;  Hoskins  v.  White,  13  Mont.  70,  32  Pac.  163 ; 
Goodyear  etc.  Co.  v.  Bacon,  148  Mass.  542,  20  N.  E.  175 ;  Will- 
iams v.  Marshall,  42  Barb.  (N.  T.)  524;  Eureka  Sandstone  Co. 
v.  Long,  11  Wash.  161,  39  Pac.  446;  O'Hanlon  v.  Scott,  supra.) 
Where  the  principal  omits  to  sign  his  name  to  a  bond,  but  ac- 
cepts the  office,  and  has  his  bond  signed  by  his  sureties,  and 
signs  his  name  to  the  oath  of  office  attached  to  the  bond,  this 
is  a  signing  of  the  bond,  and  the  sureties  must  be  held.  (Pima 
County  v.  Snyder,  supra;  Hall  v.  State,  69  Miss.  529,  13  South. 
38.) 

Are  sections  380,  382  and  383,  Revised  Codes,  mandatory,  and 
will  a  failure  to  comply  with  them  render  the  bond  voidt  It 
is  our  contention  that  the  approval  of  the  bond  by  the  court 
is  merely  directory,  and  its  purpose  is  to  furnish  some  means 

« 

by  which  the  state  may  be  assured  that  the  bond  is  sufficient, 
both  in  form  and  amount,  to  protect  the  state  as  the  law  intends 
it  shall  be  protected,  and  the  officer  to  whom  it  is  presented  acts 
for  the  state  alone,  and  neither  the  surety  nor  principal  is  af- 
fected unless  the  bond  is  disapproved.  The  bond  is  a  valid  ob- 
ligation as  against  the  principal  and  sureties  without  approval. 
(People  v.  Edwards,  9  Cal.  292;  People  v.  Evans,  29  Cal.  430; 
Mendocino  County  v.  Morris,  32  Cal.  148;  People  v.  Huson,  78 
Cal.  157,  20  Pac.  396 ;  City  of  Oakland  v.  Snow,  145  Cal.  420, 
78  Pac.  1060 ;  Estate  of  Ramsey  v.  People,  197  111.  582,  90  Am. 
St.  Rep.  177,  64  N.  E.  549 ;  Marshall  v.  Hamilton,  41  Miss.  234 ; 
Jones  v.  State,  7  Mo.  81,  37  Am.  Dec.  180j  State  v.  Paxson,  65 
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Neb.  110,  90  N.  W.  983 ;  Holt  v.  Scott,  53  Neb.  176,  73  N.  W. 
681 ;  Irtvin  v.  Crook,  17  Colo.  16,  28  Pac.  549 ;  CommonwedUk 
v.  Teel,  33  Ky.  Law  Rep.  741,  111  S.  W.  340 ;  State  v.  Frentrtss, 
37  Ind.  App.  245,  76  N.  B.  821;  29  Cyc.  1452.) 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 

court. 

At  the  general  election  held  in  1904  E.  J.  Nadean  was  elected 
county  treasurer  of  Deer  Lodge  county,  and  at  the  election  held 
in  November,  1906,  he  was  re-elected  to  the  same  office.  In  each 
instance  he  qualified  by  taking  and  filing  the  official  oath  and 
giving  bond.  The  bond  in  each  instance  was  furnished  by  the 
defendant  company  as  surety.  Each  bond  in  terms  followed 
the  requirements  of  the  statute.  However,  the  bond  given  in 
1904  was  not  signed  by  Nadeau,  but  was  approved  by  the  dis- 
trict judge,  filed  and  recorded  as  required  by  law;  while  the 
bond  given  in  1906,  though  properly  executed,  was  not  approved 
by  the  district  judge  but  was  duly  filed  and  recorded.  Nadeau 
appointed  George  M.  Johnston  his  deputy  for  each  term.  This 
action  was  brought  by  Deer  Lodge  county  against  Nadean  and 
the  defendant  surety  company  to  recover  certain  sums  of  money 
alleged  to  have  been  collected  by  Johnston  and  converted  to  his 
own  use.  The  first  cause  of  action  is  upon  the  bond  given  in 
1904,  and  is  for  the  recovery  of  $6,325.  The  second  cause  of 
action  is  upon  the  bond  given  in  1906,  and  is  for  the  recovery 
of  $3,300.  A  trial  of  the  cause  resulted  in  a  judgment  in  favor 
of  the  plaintiff  for  $2,200  on  the  first  cause  of  action,  and  $3,300 
on  the  second  cause  of  action.  From  that  judgment  the  defend- 
ant surety  company  appealed.  The  contention  is  made  by  appel- 
lant that  the  complaint  does  not  state  facts  sufficient  to  constitute 
either  cause  of  action. 

1.  The  complaint  sets  forth  the  facts  fully,  including  the  fact 
that  the  bond  given  in  1904  was  not  signed  by  Nadeau,  the  prin- 
cipal. It  alleges,  in  substance,  that  the  bond  was  approved, 
filed,  recorded  and  acted  upon  by  all  the  parties  interested  as 
the  official  bond  of  Nadeau  j  that  Nadeau  entered  upon  the  dis- 
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charge  of  his  duties  as  such  treasurer,  and  thereafter  paid  to 
the  defendant  company  the  premium  for  furnishing  said  bond. 
It  is  now  insisted  by  appellant  that,  since  it  appears  affirmatively 
from  the  first  cause  of  action  that  the  bond  was  not  signed  by 
Nadeau,  the  defendant  surety  company  cannot  be  held  liable  in 
this  action  for  the  defalcation  of  his  deputy.  The  provisions 
of  the  Revised  Codes  invoked  by  both  parties  to  this  appeal  are 
section  384,  which  reads:  "All  official  bonds  must  be  signed 
and  executed  by  the  principal  and  two  or  more  sureties,  or  by 
the  principal  and  one  or  more  surety  companies. "  Section  388, 
as  follows:  "All  official  bonds  must  be  in  form  joint  and  several. 
•  •  •  "  And  section  389 :  "Every  official  bond  executed  by 
any  officer  pursuant  to  law  is  in  force  and  obligatory  upon  the 
principal  and  sureties  therein  for  any  and  all  breaches  of  the 
conditions  thereof  committed  during  the  time  such  officer  con- 
tinues to  discharge  any  of  the  duties  of  or  hold  the  office,  and 
whether  such  breaches  are  committed  or  suffered  by  the  principal 
officer,  his  deputy  or  clerk." 

As  we  understand  counsel  for  appellant,  their  contention  is 
that  the  statute  makes  the  signature  of  the  principal  necessary 
to  the  validity  of  an  official  bond.  They  cite  Ney  v.  Orr,  2  Mont. 
559,  and  Pierse  v.  Miles,  5  Mont.  549,  6  Pac.  347.  In  Ney  v.  Orr 
there  was  involved  the  validity  of  an  appeal  bond  not  signed 
by  Kay,  appellant.  The  report  does  not  set  forth  the  condition 
of  the  bond,  but  the  court  in  speaking  of  it  said:  "They  [the 
sureties]  promised  to  pay  whatever  should  be  recovered  upon  the 
bond  against  Kay  if  he  did  not  pay."  We  assume  that  this  is  a 
correct  statement  of  the  principal  term  of  the  bond,  and  upon 
this  assumption  the  correctness  of  the  court's  conclusion  is  be- 
yond question ;  for,  if  the  sureties  were  bound  to  pay  only  in  the 
event  that  recovery  was  had  against  Kay  on  the  bond,  it  follows 
as  a  matter  of  course  that,  if  Kay  was  not  a  party  to  the  bond, 
recovery  against  him  on  the  bond  could  not  be  had,  and  the 
contingent  liability  of  the  sureties  never  could  attach.  The 
correctness  of  the  court's  conclusion  was  so  apparent  upon  the 
face  of  the  opinion  that  a  citation  of  authorities  was  needless; 

42  Mont. — 21 
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but  the  court,  in  a  vain  effort  to  justify  a  self -evident  conclusion, 
cites  City  of  Sacramento  v.  Duntap,  14  Cal.  421,  but  fails  to  dis- 
tinguish between  a  joint,  and  a  joint  and  several,  bond.  Other 
cases  are  cited,  but  they  are  not  in  point  to  the  question  which 
was  before  the  court.  It  is  true  that  the  bond  in  Ney  v.  Orr 
was  in  terms  joint  and  several,  but  the  liability  of  the  sureties 
was  conditioned  upon  a  recovery  by  Ney  against  Kay  upon  a 
bond  to  which  Eay  was  not  a  party — a  contingency  which  never 
could  arise.  Much  that  is  said  in  the  opinion  is  obiter  dictum, 
and  while  we  may  concur  in  the  result  reached,  upon  the  as- 
sumption stated  above,  we  do  not  deem  the  decision  authority 
in  this  instance. 

Pierse  v.  Miles  does  not  involve  any  question  analogous  to  the 
one  before  us,  though  there  are  expressions  found  in  the  opinion 
which  might  indicate  the  contrary.  The  undertaking  consid- 
ered in  that  case  was  given  to  secure  an  attachment,  and  was 
not  conditioned  as  required  by  law.  However,  this  court  did 
not  treat  it  as  void,  but  only  defective,  for  it  reversed  the  cause 
and  remanded  it  in  order  that  the  plaintiff  might  have  an  op- 
portunity to  give  a  new  undertaking.  In  many  cases  this  court 
has  referred  to  the  distinction  between  a  statutory  undertaking 
and  a  statutory  bond.  Typical  of  these  cases  is  King  v.  EUing, 
24  Mont.  470,  62  Pac.  783,  in  which  it  is  said:  "There  is,  it  is 
true,  a  distinction  in  some  respects  between  a  statutory  bond  and 
a  statutory  undertaking,  as  was  decided  in  Pierse  v.  Miles,  5 
Mont.  549,  6  Pac.  347,  and  in  Ney  v.  Orr,  2  Mont.  559,  consisting 
chiefly  in  the  requirement  that  the  principal  must  be  a  party 
to  the  former,  while  the  person  in  whose  behalf  the  latter  is 
executed  need  not  be  a  party  to  it."  As  a  general  statement 
of  the  distinguishing  characteristic  between  the  two  classes  of 
instruments,  the  foregoing  is  clearly  correct. 

Upon  the  question  of  the  liability  of  sureties  upon  an  official 
bond  not  signed  by  the  principal,  the  authorities  are  in  conflict 
The  leading  cases  which  it  is  said  hold  the  sureties  are  not  bound 
are:  Hall  v.  Parker,  37  Mich.  590,  26  Am.  Rep.  540;  Bunn  v. 
Jetmore,  70  Mo.  228,  35  Am.  Rep.  425;  Mayo  v.  Ren f roe,  66 
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Ga.  408 ;  Board  of  Education  v.  Sweeney,  1  S.  D.  642,  36  Am. 
St.  Rep.  767,  48  N.  W.  302 ;  Martin  v.  Hornsby,  55  Minn.  187.. 

43  Am.  St.  Rep.  487,  56  N.  W.  751 ;  and  Weir  v.  Mead,  101  Cal 
125,  40  Am.  St.  Rep.  46,  35  Pac.  567. 

Hall  v.  Parker  was  decided  upon  the  evidence,  which  showed 
that  the  sureties  signed  the  bond  upon  the  express  condition 
that  it  should  be  signed  by  the  principal  before  it  was  delivered. 
The  court  did  not  go  further  than  to  say  that  the  sureties  could 
properly  interpose  as  a  defense  the  breach  of  the  condition  upon 
which  they  became  sureties.  To  the  same  effect  is  Johnston  v. 
Kimball  Township,  39  Mich.  187,  33  Am.  Rep.  372. 

In  Bunn  v.  Jetrnore,  above,  the  supreme  court  of  Missouri  did 
decide  the  question,  but  gives  no  further  reason  for  its  conclu- 
sion than  the  following:  "The  received  doctrine  is  that  securi- 
ties who  execute  a  writing  as  such  only  can  show  in  discharge 
of  their  liability  that  their  principal  never  was  bound,  and  we 
can  perceive  no  reason  why  that  principle  cannot  be  invoked 
in  this  case." 

The  decision  in  Mayo  v.  Benfroe  is  that,  since  the  bond  in 
question  was  not  drawn,  executed  or  approved  as  required  by 
statute,  there  was  not  any  execution  or  delivery  of  it,  and  conse- 
quently it  never  became  effective  even  against  the  sureties. 

In  Board  of  Education  v.  Sweeney  the  question  was  squarely 
before  the  supreme  court  of  South  Dakota,  and  the  court  said: 
*'  After  a  careful  review  of  the  authorities,  and  the  reasoning 
upon  which  they  are  based,  we  think  the  better  rule  is  that 
an  official  bond  in  which  the  officer  is  named  as  principal,  but 
which  is  not  executed  by  him,  is  prima  facie  invalid,  and  not 
binding  upon  the  sureties." 

In  Martin  v.  Hornsby  the  court  said :  "Prima  facie  the  instru- 
ment now  being  considered  was  incomplete  and  invalid,  and  was 
not  binding  upon  those  who  signed  it  as  sureties."  Reference 
is  made  to  a  prior  decision  of  the  same  court,  to  Curtis  v.  Moss, 
2  Rob.  (La.)  367,  and  to  Board  v.  Sweeney  above. 

In  Weir  v.  Mead  the  bond  sued  upon  was  joint,  and  was  held 
invalid  upon  the  authority  of  City  of  Sacramento  v.  Dunlap, 
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above,  and  People  v.  Hartley,  21  Cal.  585,  82  Am.  Dec.  758, 
but  the  court  makes  clear  the  distinction  between  a  bond  joint 
in  terms,  and  one  joint  and  several,  holding  that  a  bond  of  the 
first  class  is  invalid  without  the  signature  of  the  principal, 
whereas  fe  bond  of  the  second  class  under  like  circumstances  is 
valid  and  binding  upon  the  sureties.  (Kurtz  v.  Forquer,  94  Cal. 
91,  29  Pac.  413.)  And  the  reason  for  this  distinction  is  so  ap- 
parent that  further  comment  seems  unnecessary;  and  this  is 
true  even  though  the  Minnesota  court  in  Martin  v.  Hornsby  was 
unable  to  perceive  the  reason.  (See  Murfree  v.  Official  Bonds, 
sec.  9.)  In  St,  Louis  Brewing  Assn.  v.  Hayes,  97  Fed.  859,  38  C. 
C.  A.  449,  the  court  states  the  ground  upon  which  the  foregoing 
decisions  are  based,  as  follows:  "The  reason  underlying  the 
discharge  of  sureties  from  liability  in  cases  like  this  is  the  in- 
creased liability  of  the  surety,  caused  by  the  failure  of  the  prin- 
cipal to  sign  the  obligation  executed  by  the  surety.  It  would 
be  manifestly  unjust  to  hold  the  surety  bound,  when  the  prin- 
cipal fails  to  sign  the  instrument,  if  by  its  terms  it  was  to  be 
signed  by  him  and  his  signature  fixed  a  liability  on  him  not  other- 
wise placed  on  him  by  the  transaction,  for  in  such  case  his  signa- 
ture would  lessen  the  liability  of  the  surety.  The  same  principle 
would  govern  where  the  signature  of  the  principal  would  give  the 
sureties  some  right  or  power  tending  to  protect  them  which  was 
not  conferred  on  tb,em  otherwise  by  the  transaction  or  by  law." 
But  the  court  holds  that  such  reason  has  no  application  to  a  case 
unless  the  surety  is  prejudicially  affected  by  the  failure  of  the 
principal  to  sign. 

The  reason  which  prompted  the  legislature  to  require  that 
a  public  officer  shall  sign  his  official  bond  is  not  apparent.  The 
provisions  of  the  statute  with  reference  to  such  bonds  generally 
are  for  the  protection  of  the  public  interests  (29  Cyc.  1452),  and, 
unless  it  appears  that  the  interests  of  the  sureties  are  preju- 
diced by  the  failure  of  the  principal  to  sign  the  bond,  the 
plainest  dictates  of  reason  would  suggest  at  once  that  the  public 
should  not  suffer  by  such  technical  oversight. 

As  said  before,  the  bond  in  question  is  joint  and  several,  and, 
had  Nadeau  signed  it,  an  action  might  have  been  maintained 
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against  this  surety  without  joining  the  principal.  (Revised 
Codes,  sec.  6492.)  The  failure  of  the  principal,  then, 'to  sign  the 
bond,  did  not  in  the  least  increase  the  burden  upon  the  surety 
or  rob  it  of  any  right  or  defense  it  otherwise  might  have  had. 
Nadeau  was  bound  by  law  to  do  everything  required  in  the  bond, 
and  his  signature  to  that  instrument  would  not  have  increased 
or  otherwise  changed  his  liability.  Under  such  circumstances, 
we  think  the  decided  weight  of  authority  and  the  better  reason- 
ing favor  the  conclusion  that  the  surety  is  not  released  by  the 
failure  of  the  principal  to  sign  the  bond. 

The  decision  of  this  court  in  CockriU  v.  Davie,  14  Mont.  131, 
35  Pac.  958,  while  not  directly  in<  point  upon  the  facts,  very 
forcefully  announces  the  view  of  the  law  just  stated.  This  court 
said:  "Appellant  insists  that  the  bond  in  question  is  wholly 
void  because  Davie,  named  therein  as  principal,  did  not  sign 
it  along  with  the  sureties ;  but,  after  much  consideration  of  this 
subject  and  the  authorities,  we  cannot  sustain  that  view.  The 
same  obligation  was  fixed  upon  Davie  by  another  contract,  and 
Benner  and  Cornelius  [the  sureties]  undertook  and  promised, 
in  writing,  to  answer  for  the  default  of  Davie  in  respect  to  his 
engagements  by  virtue  of  that  contract,  which  the  sureties  de- 
scribed in  their  bond.  This  bond  was  a  collateral  ingraf tment 
upon  the  building  contract,  whereby  these  sureties  took  upon 
themselves  the  burden  of  answering  for  any  default  which  Davie 
might  make  in  respect  to  his  obligation  thereunder.  As  to  such 
obligations,  where  the  liability  of  the  principal  is  fixed  by  con- 
tract or  by  operation  of  law,  the  sureties  who  guarantee  the 
fulfillment  of  that  obligation  cannot  avoid  their  obligation  be- 
cause the  principal  did  not  sign  the  bond  with  them.  There 
is  no  reason  or  principle  of  law,  or  substantial  right  involved, 
which  should  lead  to  such  a  ruling;  and  the  same,  we  think, 
without  doubt,  would  be  against  the  contemplation,  understand- 
ing and  purpose  of  the  contracting  parties,  because  the  sureties 
in  such  a  case  neither  gain  nor  lose  any  substantial  right  by 
reason  of  the  principal  signing,  or  omitting  to  sign,  such  under* 
taking,  which  he  procured  on  his  behalf/'  (St.  Louis  Brewing 
Assn.  v.  Hayes,  above.)    Citing  the  Cockrill  Case,  the  supreme 
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court  of  Arizona,  in  Pima  County  v.  Snyder,  5  Ariz.  45,  44  Pae. 
297,  in  a  case  in  all  respects  similar  in  its  facts  to  the  one  before 
us  and  under  statutory  provisions  the  same  as  our  own,  held  that 
the  surety  is  not  released  by  reason  of  the  failure  of  the  principal 
to  sign  the  bond.  To  the  same  effect  is  Kurtz  v.  Forquer,  above; 
State  v.  McDonald,  4  Idaho,  468,  95  Am.  St.  Rep.  137,  40  Pac. 
312 ;  McKissack  v.  McClendon,  133  Ala,  558,  32  South.  486. 

In  the  following  cases  the  statutes  in  question  did  not  in 
express  terms  require  the  officer  to  sign  his  official  bond,  but  the 
courts  proceeded  upon  the  theory  that  it  was  his  duty  to  do  so, 
and  that  such  duty  was  clearly  implied  by  law,  but  nevertheless 
held  that  the  surety  was  bound  in  the  absence  of  the  principal's 
signature.  (State  v.  Bowman,  10  Ohio,  445;  Douglas  County  v. 
Bardon,  79  Wis.  641,  48  N.  W.  969 ;  MiOer  v.  Tunis,  10  U.  C.  C. 
P.  423.  See,  also,  Loew's  Admr.  v.  Stocker,  68  Pa.  226;  TtUson 
v.  State,  29  Kan.  452 ;  1  Brandt  on  Suretyship,  sec.  170.) 

In  Trustees  v.  Sheik,  119  111.  579,  8  N.  B.  189,  the  Illinois 
court,  after  reviewing  the  conflicting  decisions  at  length,  con- 
cluded its  determination  of  a  case  the  facts  of  which  are  similar 
to  the  one  before  us,  as  follows:  "We  have  given  the  authorities 
bearing  on  the  question  due  consideration,  and  we  are  not  in- 
clined to  adopt  the  view  held  by  the  courts  that  a  bond  signed 
by  the  sureties  without  the  signature  of  the  principal  may  not 
be  binding  upon  those  who  execute  it,  as  was  held  in  the  case 
cited  from  Missouri  and  other  like  cases.  If  the  sureties  saw 
proper  to  bind  themselves  without  the  principal  executing  the 
bond  and  becoming  bound,  we  think  they  might  do  so,  and  their 
undertaking  is  one  that  may  be  enforced  in  the  courts  by  an 
appropriate  action.  The  fact  that  the  principal  obligor  in  this 
case  failed  to  sign  the  bond  was  a  mere  technicality,  which 
ought  not  to  affect  the  rights  of  any  of  the  parties  concerned. 
In  what  way  are  the  sureties  injured  by  the  omission  of  the  prin- 
cipal obligor  to  sign  the  bond?  If  they  are  compelled  to  pay 
the  trustees  any  sum  of  money  on  account  of  the  default  of  the 
treasurer,  they  can  recover  the  amount  back  from  him  whether 
he  signed  the  bond  or  not.    So  far,  then,  as  they  are  concerned. 
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they  are  in  as  good  a  position  as  if  Reitz,  the  treasurer,  had 
properly  executed  the  bond.  If  Reitz  is  insolvent,  a  judgment 
in  favor  of  the  trustees  against  him  could  be  of  no  benefit  to  the 
sureties.  If,  on  the  other  hand,  he  is  solvent,  the  sureties  can 
collect  from  him  whatever  sum  they  may  be  required  to  pay 
in  consequence  of  executing  the  bond."  With  that  conclusion 
we  agree. 

2.  Did  the  failure  of  the  district  judge  to  approve  the  second 
bond  operate  to  discharge  the  surety?  Some  of  the  earlier  cases 
would  have  answered  this  query  in  the  affirmative.  (Postmaster 
General  v.  Norvell,  Gilp.  103,  19  Fed.  Cas.  1103;  Fletcher  v. 
Leight,  4  Bush  (Ky.),  303.)  But  it  may  be  fairly  said  that  the 
unanimous  opinion  of  the  courts  of  late  has  been  to  the  con- 
trary. In  Commissioners  v.  McCormick,  4  Mont.  115,  5  Pac. 
287,  this  court,  without  giving  any  reason  for  its  conclusion  and 
without  reference  to  the  authorities  upon  the  subject,  held  that 
the  date  of  the  approval  of  an  official  bond  fixes  the  date  at 
which  the  liability  of  the  sureties  begins.  But,  whatever  may  be 
said  of  that  decision  in  view  of  the  statute  then  in  force,  it 
does  not  have  any  application  to  the  present  case  in  view  of  our 
curative  statute. 

In  1850  the  state  of  California  adopted  a  statute  referring 
to  official  bonds,  as  follows:  " "Whenever  any  such  official  bond 
shall  not  contain  the  substantial  matter,  or  condition  or  condi- 
tions required  by  law,  or  there  shall  be  any  defects  in  the  ap- 
proval or  filing  thereof,  such  bond  shall  not  be  void  so  as  to  dis- 
charge such  officer  and  his  sureties,  but  they  shall  be  equitably 
bound  to  the  state  or  party  interested,  and  the  state  or  such 
party  may,  by  action  instituted  as  other  suits  on  official  bonds, 
in  any  court  of  competent  jurisdiction,  suggest  the  defect  of 
such  bond,  or  such  approval  or  filing,  and  recover  his  proper  and 
equitable  demand  or  damages  from  such  officer,  and  the  person 
or  persons  who  intended  to  become  and  were  included  as  sure- 
ties in  such  bond. ' '  This  statute  was  carried  forward  with  slight 
changes  which  did  not  affect  the  substance,  and  is  now  section 
963,  Political  Code  of  California  of  1897.    In  People  v.  Ed- 
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wards,  9  Cal.  286,  the  court  was  considering  an  action  against 
the  sureties  on  an  official  bond,  and  said:  "The  defect  in  the 
approval  of  the  bond,  if  any  existed,  could  not  avail  the  de- 
fendants. The  object  of  requiring  the  approval  is  to  insure 
greater  security  to  the  public,  and  it  does  not  lie  in  the  defend- 
ants to  object  that  their  bond  w£8  accepted  without  proper  ex- 
amination into  its  sufficiency  by  the  officers  of  the  law."  After 
quoting  the  section  of  the  stattfte  above,  it  further  observed :  "It 
is  evident  from  the  language  of  this  section  that  the  defects 
which  are  cured  upon  their  suggestion  in  the  complaint  are  omis- 
sions which,  but  for  the  statute,  would  operate  to  discharge  the 
obligors."  Citing  the  same  statute,  the  court,  in  People  v. 
Evans,  29  Cal.  430,  held  that  the  sureties  on  an  official  bond  were 
not  released  even  though  the  bond  was  approved  by  the  wrong 
officer,  which,  in  effect,  amounted  to  no  approval  at  all.  This 
was  followed  in  Mendocino  County  v.  Morris,  32  Cal.  145.  In 
People  v.  Huson,  78  Cal.  154,  20  Pac.  369,  the  court,  relying  on 
the  statute  above  and  the  three  cases  just  mentioned,  said:  "The 
settled  rule  is  that  the  failure  of  the  proper  officers  to  approve 
an  official  bond  will  not  invalidate  it  nor  release  the  sureties 
from  their  liability  upon  it."  All  of  these  California  cases  were 
decided  prior  to  the  adoption  of  our  Code  of  1895.  In  1895  our 
legislature  passed  section  1066,  Political  Code  of  1895  (Revised 
Codes,  sec.  393),  borrowing  the  language  in  terms  from  section 
963  of  the  California  Political  Code  above,  and,  upon  the 
familiar  principle  repeatedly  announced  by  this  court,  we  will 
assume  that  in  so  adopting  the  section  our  legislature  intended 
that  the  construction  theretofore  given  it  by  the  highest  court  of 
California  should  be  the  rule  for  the  guidance  of  the  courts  of 
this  state  in  applying  the  statute  (McQueeny  v.  Toomey,  36 
Mont.  282,  122  Am.  St.  Rep.  358,  92  Pac.  561;  State  Savings 
Bank  v.  Albert  son,  39  Mont.  414,  102  Pac.  692),  unless  it  ap- 
pears that  the  decision  of  the  foreign  court  was  based  on  un- 
sound reasoning  or  the  application  of  the  decision  would  lead 
to  a  denial  of  a  substantial  right.  (State  v.  Mott,  29  Mont  292, 
74  Pac.  728.)    In  the  present  instance  we  think  the 
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court  correctly  expressed  the  legislative  will  in  its  interpretation 
of  the  statute,  and  that  our  legislature  intended  that  the  statute 
should  cover  just  such  a  case  as  the  present  one.  Invoking  here 
the  rule  announced  by  the  California  court  above,  it  follows  that 
the  failure  of  the  district  judge. to  approve  the  bond  did  not 
work  a  release  of  the  surety. 

We  think  sufficient  facts  are  stated  in  each  cause  of  action  to 
sustain  the  judgment. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  COOK,  Appellant. 

(No.  2,906.) 

(Submitted  November  19,  1910.    Decided  December  6,  1910.) 

[112  Pac.  537.] 

Criminal  Law — Instructions — Bill  of  Exceptions— Necessity. 

1.  Revised  Codes,  section  9271,  paragraph  4,  prohibiting  reversal  by 
the  supreme  court  for  error  in  instructions  where  such  error  was  not 
specifically  pointed  out  and  excepted  to  at  the  settlement  of  the  in- 
structions and  the  error  and  exception  incorporated  and  settled  in  a 
bill  of  exceptions,  is  mandatory,  so  that  error  in  instructions  cannot  be 
considered  on  appeal  in  a  criminal  ease  where  the  record  does  not  con- 
tain a  bill  of  exceptions. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

John  B.  Cook  was  convicted  of  conducting  a  game  of  chance 
in  a  saloon,  and  appeals  from  the  judgment.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  J.  A.  Poore, 
for  the  State. 

Messrs.  Ayers  ds  Marshall,  for  Appellant 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

The  county  attorney  of  Fergus  county  filed  an  information 
against  the  defendant  charging  that  he  "did  wrongfully,  will- 
fully, unlawfully,  and  knowingly  play,  conduct,  and  cause  to  be 
conducted,  open,  and  cause  to  be  opened,  operate  and  run  as 
principal  and  agent,  and  knowingly  permit  in  and  about  a  cer- 
tain saloon  in  the  town  of  Kendall,  of  which  said  saloon  he  was 
then  and  there  part  owner  and  in  charge,  the  same  being  a  place 
where  drinks  were  sold  and  served,  a  certain  game  of  solo,  the 
same  being  a  game  of  chance  played  with  cards  and  which  was 
then  and  there  played  for  money,  checks,  credits  and  representa- 
tives of  value. "  The  defendant  was  convicted  by  a  jury  and 
sentenced  by  the  court  to  pay  a  fine.  He  appeals  from  the 
judgment. 

No  claim  is  made  that  the  information  does  not  state  a  public 
offense,  and  the  only  contention  of  counsel  is  that  the  court  erred 
in  giving  three  certain  instructions  to  the  jury.  Paragraph  4 
of  section  9271,  Revised  Codes,  under  the  head  of  "  Criminal 
Procedure, ' '  provides,  in  part,  as  follows :  "  •  •  •  The  court 
stenographer  shall  be  present  at  such  settlement  and  shall  take 
down  all  the  objections  and  exceptions  of  the  respective  counsel 
to  all  or  any  of  the  instructions  given  or  refused  by  the  court 
together  with  the  modifications  made  therein,  and  the  ruling  of 
the  court  thereon,  and  at  the  close  of  the  trial  such  objections 
and  exceptions  taken  during  the  settlement,  together  with  the 
ruling  of  the  court  thereon,  must  be  written  out  at  length  or 
printed  in  type  by  the  stenographer  and  filed  with  the  clerk 
forthwith,  and  thereafter  such  exceptions  may  be  settled  in  a  bill 
of  exceptions  as  provided  in  section  9340  of  the  Penal  Code  of 
Montana,  or  an  Act  of  the  Eighth  Legislative  Assembly  of  the 
State  of  Montana  entitled  'An  Act  to  Provide  for  the  Settlement 
of  Bills  of  Exception  taken  before  or  after  Trial  in  Criminal 
Cases  and  to  Provide  for  the  Review  by  the  Supreme  Court  on 
Appeal  of  Proceedings,  Evidence  and  Matters  Contained  in  Such 
Bills  of  Exceptions/  approved  February  26,  1903  [Laws  1903, 
Chap.  34].    No  motion  for  a  new  trial  on  the  ground  of  errors  in 
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the  instructions  given  shall  be  granted  by  the  district  court  unless 
the  error,  so  assigned  was  specifically  pointed  out  and  excepted 
to  at  the  settlement  of  the  instructions,  as  herein  provided ;  and 
no  cause  shall  be  reversed  by  the  supreme  court  for  any  error  in 
instructions  which  was  not  specifically  pointed  out  and  excepted 
to  at  the  settlement  of  the  instructions  herein  specified,  and  such 
error,  and  exception  incorporated  in  and  settled  in  the  bill  of 
exceptions  as  herein  provided." 

This  statute  is  mandatory.  It  declares  that  no  criminal  cause 
shall  be  reversed  by  the  supreme  court  for  any  error  in  instruc- 
tions which  was  not  incorporated  and  settled  in  a  bill  of  ex- 
ceptions. The  record  of  this  case  contains  no  bill  of  exceptions, 
and  we  are  therefore  powerless  to  consider  the  assignments  of 
error.  Section  6746,  Revised  Codes,  relating  to  civil  procedure, 
is  substantially  the  same  as  section  9271,  supra.  The  two  stat- 
utes were  passed  at  the  same  session.  That  section  was  con- 
strued by  this  court  in  Robinson  v.  Helena  Light  &  By.  Co.,  38 
Mont.  222,  99  Pac.  837,  and  it  was  there  held  that  by  its  express 
provisions  the  instructions  may  not  be  reviewed  without  a  bill 
of  exceptions  specifically  pointing  out  the  particular  objection 
made  at  the  time  of  the  settlement  of  the  instructions.  The 
statute  is  binding  upon  this  court.  (Yergy  v.  Helena  Light  & 
By.  Co.,  39  Mont.  213,  102  Pac.  310.) 

The  judgment  is  affirmed 

Affirmed. 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Hollowat 
concur. 
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BEIRNE,  Appellant,  v.  MODERN  NATIONAL  RESERVE, 

Respondent. 

(No.  2,012.) 
(Submitted  November  21,  1910.    Decided  December  7,  1910.) 

[Ill  Pac.  10S2.] 

Life  Insurance — Mutual  Benefit  Associations — Evidence — Trial 
— Reopening  Case — Discretion. 

Insurance — Action  on  Mutual  Benefit  Certificate — Sufficiency  of  Evidence. 

1.  In  an  action  on  a  mutual  benefit  certificate,  where  plaintiff 
alleged  that  insured,  at  his  death,  was  a  member  of  defendant  associa- 
tion, in  good  standing,  and  defendant  denied  such  allegations  and 
alleged  affirmatively  that  insured  had  failed  to  pay  or  tender  his 
monthly  dues  for  certain  months,  thereby  being  suspended  from  mem- 
bership, and  plaintiff  by  reply  alleged  that  the  dues  for  one  of  such 
months  were  paid,  but  admitted  that  the  dues  for  the  other  months 
in  question  were  not  paid,  alleging  that  tender  of  such  dues  was 
made  and  refused,  there  was  nothing  for  defendant  to  do  but  to  re- 
but, if  it  eould,  any  evidence  as  to  tender,  the  default  in  payment 
of  aues  under  the  by-laws  having  resulted,  ipso  facto,  in  suspension 
of  the  member,  and,  where  plaintiff  rested  her  case  without  attempt- 
ing to  prove  the  tender,  a  nonsuit  was  properly  granted. 

Trial — Reception  of  Evidence— Reopening  Case. 

2.  Where,  in  an  action  on  a  benefit  certificate,  defendant  alleged 
failure  to  pay  dues,  and  plaintiff  in  reply  alleged:  tender  and  refusal 
to  accept,  and  plaintiff  at  the  trial  rested  her  case  without  attempt- 
ing to  prove  the  tender,  whereupon  defendant  moved  for  a  nonsuit, 
the  court  on  plaintiff's  motion  should  have  allowed  her  to  reopen  her 
case  to  prove  the  affirmative  matter  in  the  reply. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Jane  Beirne  against  the  Modern  National  Reserve. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed  and 
remanded  for  a  new  trial. 

In  behalf  of  Appellant,  Messrs.  Maury  &  Templeman,  and  Mr. 
J.  0.  Davies,  submitted  a  brief.  Mr.  Templeman  argued  the 
cause  orally. 

Mr.  J.  L.  Wines,  for  Respondent,  submitted  a  brief. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  certificate  of  insurance  issued  by  the 
defendant,  a  mutual  benefit  association,  to  James  Beirne,  plain- 
tiff's husband,  upon  his  life,  for  her  benefit.  The  issues  in  the 
pleadings  are  made  substantially  as  follows:  Plaintiff  alleged  in 
her  complaint  that  Beirne  at  the  time  of  his  death  was  a  mem- 
ber of  the  defendant  association  or  order  in  good  standing, 
having  complied  with  all  the  requirements  of  the  articles  of 
association,  and  the  by-laws,  and  performed  all  of  the  agree- 
ments and  conditions  on  his  part  to  be  performed.  Defendant 
denied  this  allegation  and  alleged  affirmatively  that  Beirne  had 
neglected  to  comply  with  certain  by-laws  of  the  association,  in 
that  he  had  failed  to  pay  his  monthly  dues  for  December,  1908, 
and  January,  February  and  March,  1909,  and  was  thereby  sus- 
pended from  membership.  The  allegation  is  that  he  had  neither 
paid  nor  tendered  the  dues.  By  reply,  plaintiff  denied  that  the 
dues  for  December,  1908,  were  not  paid,  and  alleged  that  they 
were  paid.  She  admitted  that  the  dues  for  January,  February 
and  March,  1909,  were  not  paid,  and  alleged  as  a  reason  therefor 
that  "the  defendant  association  prevented  performance  on  the 
part  of  the  deceased  in  those  particulars.' '  Then,  "in  avoid- 
ance of  the  new  matter  in  the  answer/'  she  alleged  in  effect  that 
tender  of  the  dues  was  made  and  refused.  At  the  trial  the 
plaintiff  rested  her  case  without  attempting  to  prove  the  tender. 
Thereupon  the  defendant  made  a  motion  for  a  nonsuit.  The 
court  expressed  the  opinion  that  the  motion  should  be  granted, 
whereupon  counsel  for  plaintiff  asked  leave  to  prove  the  affirma- 
tive matter  set  forth  in  the  reply.  After  argument  and  with- 
out ruling  on  plaintiff's  request,  the  court  granted  the  nonsuit. 
The  plaintiff  then  asked  leave  to  reopen  her  case  and  make  the 
required  proof.  The  court  said:  "I  think  I  have  no  discretion 
in  the  matter,  and  the  motion  to  reopen  is  denied."  Judgment 
was  entered  for  the  defendant,  and  plaintiff  appeals  therefrom. 

1.  It  is  contended  by  the  appellant  that,  in  an  action  on  a  con- 
tract of  life  insurance,  it  is  not  necessary  for  the  plaintiff,  in 
the  first  instance,  to  prove  that  the  deceased  was  in  good  standing 
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at  the  time  of  death.  She  asserts,  through  her  counsel,  that  in 
order  to  make  a  prima  facie  case  it  is  only  necessary  to  produce 
the  contract,  and  prove  the  death,  notice  thereof  to  the  insurer, 
nonpayment  of  the  amount  mentioned  in  the  policy,  and  that 
plaintiff  is  the  beneficiary.  We,  however,  are  unable  to  decide 
the  question  in  this  case.  The  plaintiff  admitted  nonpayment 
of  dues  for  three  months.  Under  the  by-laws  this  default  re- 
sulted, ipso  facto,  in  suspension  of  the  member.  Plaintiff  sought 
to  excuse  the  actual  nonpayment  by  alleging  a  tender  within 
time  and  refusal  to  receive.  Under  the  issues  as  presented,  there 
was  nothing  for  the  defendant  to  do,  save  to  rebut,  if  it  could, 
any  evidence  offered  by  the  plaintiff  as  to  tender.  Until  such 
evidence  was  produced,  it  might  rest.  We  think  the  district 
court  ruled  correctly  on  this  point. 

2.  It  is  urged  that  the  court  was  in  error  in  deciding  that 
it  had  no  discretion  in  the  matter  of  allowing  plaintiff  to  reopen 
her  case  and  offer  evidence  of  tenders  made.  We  think  this 
point  is  well  taken.  Such  matters  are  always  within  the  sound 
legal  discretion  of  a  trial  court.  (1  Thompson  on  Trials,  sec. 
343 ;  State  v.  Be  Hart,  38  Mont.  211,  99  Pac.  438 ;  Dempster  v. 
Oregon  Short  Line  B.  B.  Co.,  37  Mont  335,  96  Pac.  717 ;  Butte 
Consolidated  Mining  Co.  v.  Barker,  35  Mont.  327,  89  Pac.  302, 
90  Pac.  177;  Tyler  v.  Healey,  51  Cal.  191.)  The  court  having 
held  that  it  had  no  power  to  grant  plaintiff's  request,  she  was 
of  course  precluded  from  appealing  to  its  discretion.  (Tilton  v. 
Beecher,  59  N.  Y.  176, 17  Am.  Rep.  337 ;  Heinlen  v.  Cross,  63  CaL 
44.) 

It  is  suggested  that  counsel  for  the  plaintiff  was  trifling  with 
the  court.  The  record  does  not  so  disclose,  and  we  should  hesi- 
tate to  so  believe.  We  are  inclined  to  the  opinion  that  the  court 
should  have  allowed  plaintiff  to  reopen  her  case.  (See  Roach 
v.  Butter,  40  Mont.  167,  105  Pac.  555.)  No  substantial  right 
of  the  defendant  would  have  been  prejudiced  by  such  action. 
Causes  should  be  tried  on  the  merits  whenever  it  is  possible  to 
do  so.    It  is  the  policy  of  the  law. 
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The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
triaL 

Beversed  and  remanded. 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Holloway 
concur. 


SULLIVAN,  Appellant,  v.  PRIED  et  al.,  Respondents. 

(No.  2,903.) 
(Submitted  November  19,  1910.    Decided  December  7,  1910.) 

[112  Pac.  535.] 

Claim    and   Delivery — Execution — Appeal — Stay    Bonds — Liar 
bility  of  Sureties — Complaint — Sufficiency. 

Pleadings — Complaint — Sufficiency — How  Tested. 

1.  Where  plaintiff  in  stating  his  cause  of  action  shows  a  right  in 
himself,  a  corresponding  duty  owed  him  by  the  defendant  concerning 
that  right,  and  a  breach  of  such  duty  by  the  defendant,  the  state- 
ment of  a  cause  of  action  is  complete. 

Claim    and    Delivery — Execution — Action    on    Stay    Bond — Complaint — 
Sufficiency. 

2.  The  complaint  in  an  action  on  an  undertaking  given  to  stay 
execution  pending  appeal  from  a  judgment  in  favor  of  plaintiff  in 
claim  and  delivery,  which  alleged  that  the  bond  was  given  oy  defend- 
ants to  procure  a  stay  of  execution;  that  the  judgment  appealed  from 
was  affirmed;  that  the  property  had  not  been  returned  nor  any  part 
of  its  value  paid,  and  that  execution  had  been  issued  and  returned 
wholly  unsatisfied,  was  sufficient  to  state  a  cause  of  action. 

Same — Complaint — Indefiniteness — General  Demurrer. 

3.  The  complaint  above  referred  to,  whiH  indefinite  in  that  it  failed 
to  allege  specifically  that  the  amount  of  the  stav  bond  was  fixed  by 
the  court  (Revised  Codes,  sec.  7103),  was  sufficient  to  withstand  at- 
tack by  general  demurrer,  the  undertaking  itself,  containing  such 
recital,  having  been  set  forth  in  full  in  the  complaint. 

Same — Complaint — Sufficiency. 

4.  Since  the  filing  of  the  undertaking  required  by  section  7103,  Re- 
vised Codes,  operates  ipso  facto  to  stay  execution,  the  fact  that  it 
was  stayed  need  not  be  specifically  alleged  in  the  complaint  in  an 
action  to  recover  on  such  undertaking. 

Same — Stay  Bond — Breach — What  Constitutes. 

5.  The  condition  of  the  stay  bond,  that  appellants  (defendants  in 
an  action  in  claim  and  delivery)  would  obey  the  order  of  the  su- 
preme court  on  appeal,  was  broken  when,  after  affirmance  of  the  judg- 
ment in  favor  of  plaintiff,  they  failed  to  either  deliver  up  the 
property  in  controversy  or  pay  him  the  value  thereof,  the  order  of 
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affirmance  having  been  tantamount  to  a  direction  to  them  to  submit 
to  and  satisfy  the  judgment;  hence  the  contention  of  defendant  sure- 
ties that  a  breach  of  the  condition  of  the  undertaking  had  not  been 
shown  because  the  appellate  court  had  made  no  direct  order  was  with- 
out merit. 

Same— Sufficiency  of  Undertaking — Description  of  Subject  Matter. 

6.  The  undertaking  filed  by  appellants  (defendants  in  claim  and  de- 
livery) contained  three  obligations,  the  first  in  the  form  of  the  usual 
undertaking  on  appeal,  describing  the  judgment  sought  to  have  re- 
viewed. The  third,  in  the  form  of  that  required  to  be  given  under 
section  7103,  Revised  Codes,  to  stay  execution  pending  appeal,  simply 
referred  to  "said  judgment  so  appealed  from."  Held,  in  an  action 
to  recover  on  the  last  that  the  judgment  was  sufficiently  identified 
by  the  words  quoted.     (Revised  Codes,  sec.  7107.) 

Appeal  front  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Clernan,  Judge. 

Action  by  Sophia  Sullivan  against  Max  Fried  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 


Messrs.  Nolan  &  Donovan  submitted  a  brief  in  behalf  of  Ap- 
pellant   Mr.  Nolan  argued  the  cause  orally. 

The  complaint  was  sufficient.  Every  ultimate  fact  from  the 
first  step  taken  in  SulUvan  v.  Oirson  et  al.,  when  the  plaintiff 
first  started  in  pursuit  of  the  stolen  property,  the  proceedings 
in  the  district  court,  the  execution  and  delivery  of  the  under- 
taking, the  indorsement  of  the  judgment  of  the  district  by  the 
supreme  court,  the  return  of  the  case  affirmed  to  the  district 
court,  down  to  the  exhaustion  by  execution  of  her  remedy 
against  the  principals  are  set  forth  with  "certainty  to  a  common 
intent,"  through  the  medium  of  "ordinary  and  concise  lan- 
guage/' with  due  regard  to  phraseology,  choice  of  words,  and 
selection  of  terms,  omitting,  however,  what  is  known  in  literature 
as  style,  as  being  neither  appropriate  to  the  statement  of  a  cause 
of  action  nor  within  the  capacity  of  the  pleader.  "No  greater 
particularity  is  required  than  the  nature  of  the  thing  pleaded 
will  conveniently  permit."  (Stephen's  Pleading,  367;  see,  also, 
Pieper  v.  Peers,  98  Cal.  42,  32  Pac.  700;  Shoning  v.  Coburn,  36 
Neb.  76,  54  N.  W.  84.) 
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Against  sureties  it  is  not  necessary  to  allege  a  breach  by  them. 
It  is  sufficient  if  it  be  alleged  that  the  principals  have  not  com- 
plied with  the  conditions  of  the  bond.  (Farley  v.  Moran  (Cal.), 
31  Pac.  158.) 

A  demand  before  suit  is  unnecessary  in  a  suit  on  an  appeal 
undertaking.  (Montana  M.  Co.  v.  Milling  Co.,  19  Mont  322, 
48  Pac.  305.) 

In  behalf  of  Respondents,  there  was  a  brief,  as  well  as  oral 
argument,  by  Mr.  J.  E.  HecUy. 

We  do  not  think  that  the  court  can  fairly  tie  the  undertaking 
in  question  here  to  section  7103,  Revised  Codes.  The  rule 
of  noscitur  a  sociis  should  be  applied  in  the  interpretation 
of  that  section,  and  the  association  in  which  we  find  the 
word  "delivery"  does  not  indicate  that  the  statute  is  or  was 
intended  to  cover  cases  other  than  those  which  contain  positive 
directions  concerning  the  assignment  or  delivery  of  documents 
or  personal  property,  which  is  of  such  nature  and  character  as 
will  permit  "the  things  required  to  be  assigned  or  delivered  to 
be  placed  in  the  custody  of  such  officer  or  received  as  the  court 
may  appoint,"  etc.  A  judgment  in  claim  and  delivery  does 
not  direct  the  delivery  of  personal  property  so  that  it  may  be 
said  to  be  within  the  purview  of  this  section.  No  provision  is 
made  in  law  for  the  placing  of  the  personal  property  replevined 
in  the  custody  of  the  court  or  officer  of  the  court  in  the  claim 
and  delivery  statute,  and  this  statute  is  supposed  to  be  exclusive 
in  its  terms  and  conditions. 

Besides  this,  the  judgment  in  the  claim  and  delivery  action  is 
in  the  alternative;  it  does  not  direct  the  return  of  property,  it 
gives  an  option  of  return,  or  the  payment  of  a  sum  in  the  place 
of  the  property.  A  direction  of  a  court  made  with  such  an 
option  is  hardly  a  direction  at  all.  There  was  no  money  judg- 
ment alleged  in  the  complaint,  and  there  was  no  pleading  which 
even  attempted  to  state  that  there  was  any  refusal  to  obey  any 
order  of  the  appellate  court,  relating  to  any  money  judgment. 
In  this  respect  the  complaint  herein  is  different  from  the  cases 
43  Mont.—aa 
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relied  upon  in  the  appellant's  brief,  and  the  case  of  German  Nat. 
Bank  v.  Beatrice  etc.,  69  Neb.  115,  95  N.  W.  49,  5  Ann.  Cas.  88, 
is  directly  in  point,  as  sustaining  the  action  of  the  lower  court 

The  undertaking  herein,  being  statutory  only,  must  be  re- 
covered upon  as  such,  and  cannot  be  recovered  upon  as  a  com- 
mon-law bond.  (Olsen  v.  Birch,  1  Cal.  App.  99,  81  Pac.  656; 
King  v.  Pony  etc.  Min.  Co.,  24  Mont.  470,  62  Pac.  785.)  The 
condition  of  a  bond  to  obey  the  order  of  one  court  will  not  by 
construction  be  extended  to  include  the  order  of  some  other 
court.  (Schuster  v.  Weiss,  114  Mo.  158,  21  S.  W.  438,  19  L.  R. 
A.  185.) 

While  the  courts  view  pleadings  broadly  and  the  section  of  the 
statute  requires  a  construction  of  pleadings  which  will  accord 
with  substantial  justice,  this  section  does  not  require,  or  permit, 
the  court  to  read  into  a  pleading  allegations  which  are  essential, 
but  which  are  not  pleaded.  (Revised  Codes,  sec.  6566;  Conrad 
Nat.  Bank  v.  O.  N.  B.  R.  Co.,  24  Mont.  182,  61  Pac.  3.)  A 
supersedeas  bond  must  follow  the  statute.     (2  Cyc.  897,  note  14.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  to  recover  upon  an  undertaking  to  stay  execution 
pending  appeal  from  a  judgment  recovered  by  the  plaintiff  in 
an  action  in  claim  and  delivery.  The  judgment  in  question 
was  affirmed  by  this  court  in  Sullivan  v.  Oirson  et  al.,  39  Mont 
274,  102  Pac.  320.  The  trial  in  the  district  court  resulted  in  a 
judgment  of  nonsuit  in  favor  of  defendants.  Plaintiff  has  ap- 
pealed from  the  judgment. 

The  complaint  recites  the  history  of  the  litigation  in  the 
original  action  terminating  in  the  judgment  in  favor  of  plaintiff 
declaring  her  entitled  to  recover  the  property  in  controversy, 
or,  in  case  delivery  thereof  could  not  be  had,  to  recover  the  sum 
of  $850,  with  the  costs  of  the  action.  It  alleges  that,  upon  rendi- 
tion of  the  judgment,  the  defendants  Oirson  and  Neer,  instead 
of  delivering  up  the  property  or  paying  the  plaintiff  the  value 
thereof  as  declared  by  the  judgment,  appealed  to  the  supreme 


42  Mont]  Sullivan  v.  Fried  et  al.  839 

court  and  executed  the  undertaking  with  defendants  Fried  and 
Rafish  sureties  thereon.  The  undertaking  is  set  out  in  haec 
verba,  and  contains  three  distinct  obligations:  The  first  in  the 
form  of  the  usual  undertaking  on  appeal  in  the  sum  of  $300, 
and  conditioned  to  pay  the  costs  awarded  upon  an  affirmance 
of  the  judgment  or  a  dismissal  of  the  appeals ;  the  second  in  the 
form  of  an  undertaking  on  supersedeas  to  stay  the  judgment  for 
costs  in  the  district  court  and  in  double  the  amount  thereof ;  and 
the  third,  the  one  ppon  which  recovery  is  sought  in  this  action. 
This  last  is  as  follows:  "And  whereas  the  appellant  is  desirous 
of  staying  the  execution  of  the  said  judgment  so  appealed  from, 
in  so  far  as  it  relates  to  the  delivery  of  the  possession  of  the  said 
personal  property,  we  further,  in  consideration  thereof,  and  of 
the  premises,  jointly  and  severally  undertake  and  promise  and 
do  acknowledge  ourselves  further  jointly  and  severally  bound 
in  the  further  sum  of  seventeen  hundred  dollars  (being  the 
amount  for  that  purpose  fixed  by  the  judge  of  this  court)  to  the 
effect  that  the  appellants  and  each  of  them  will  obey  the  order 
of  the  appellate  court  upon  the  appeals  or  either  of  them  herein." 
It  is  then  alleged: 

"  (4)  On  the  eleventh  day  of  June,  1909,  at  the  June  term, 
A.  D.  1909,  said  appeal  was  argued  in  the  said  supreme  court, 
and  on  the  seventeenth  day  of  June,  1909,  the  said  supreme  court 
affirmed  the  judgment  of  the  district  court  made  and  entered 
on  the  eleventh  day  of  March,  1908,  as  aforesaid,  declaring  the 
plaintiff  to  be  the  owner  of  and  entitled  to  the  possession  of 
said  personal  property. 

"  (5)  On  the  seventh  day  of  July,  1909,  the  remittitur  of  said 
supreme  court  was  received  and  filed  in  the  office  of  the  clerk  of 
said  district  court,  and  thereafter  plaintiff  served  and  filed  upon 
Girson  and  Neer  her  claim  for  costs  incurred  on  said  appeal  in 
the  sum  of  $16.55,  to  which  no  objection  was  filed  by  said  Girson 
and  Neer  within  the  time  allowed  by  law. 

"(6)  That  said  Girson  and  Neer,  nor  either  of  them,  have 
returned  or  offered  to  return  said  property. 
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it 


(7)  That  on  the  tenth  day  of  August,  1909,  an  execution 
was  issued  to  the  sheriff  of  said  county  on  said  judgment  against 
said  Girson  and  Neer,  and  returned  wholly  unsatisfied  on  the 
twenty-first  day  of  August,  1909. 

"(8)  That  the  defendants  Bafish  and  Fried  have  paid  the 
costs  of  the  supreme  court  and  of  the  district  court,  to- wit,  $45.55. 
That  they  have  not  paid  the  principal  sum  of  $850,  nor  any 
part  thereof,  nor  the  interest  due  thereon,  nor  returned  the  said 
property  to  plaintiff,  nor  has  plaintiff  now  the  said  property. 

"  (9)  That  plaintiff  has  sustained  damages  in  the  premises  in 
the  sum  of  $850,  together  with  interest  at  the  legal  rate  from  the 
eighth  day  of  December,  1908." 

The  answer  of  the  defendants  Fried  and  Bafish  admits  all  the 
allegations  of  the  complaint,  except  that  a  return,  or  an  offer  to 
return,  the  property  has  not  been  made  to  plaintiff,  and  that 
execution  has  been  issued  against  defendants  Girson  and  Neer. 
and  returned  wholly  unsatisfied.  The  answer  of  defendant  Neer 
is  substantially  a  copy  of  that  of  Fried  and  Bafish.  Girson  did 
not  appear  in  the  action.  The  trial  court  granted  a  nonsuit  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  our  view  the  ruling  was  er- 
roneous. 

It  is  alleged  that  the  undertaking  was  given  by  the  defendants 
to  procure  a  stay  of  execution ;  that  the  judgment  of  the  district 
court  was  affirmed;  that  the  property  has  not  been  returned; 
that  an  execution  has  been  issued  and  returned  wholly  unsatis- 
fied ;  and  that  no  part  of  the  sum  of  $850,  the  value  of  the  prop- 
erty, has  been  paid.  If  in  stating  his  cause  of  action  the  plaintiff 
shows  a  right  in  himself,  a  corresponding  duty  owed  to  him  by 
the  defendant  concerning  this  right,  and  a  breach  of  this  duty 
by  the  defendant,  the  statement  of  a  cause  of  action  is  complete. 
The  allegations  contained  in  the  complaint  are  sufficient  to  meet 
this  requirement. 

The  section  of  the  statute  under  which  the  undertaking  was 
given  is  the  following:  "Sec.  7108.  [Revised  Codes.]  If  the 
judgment  or  order  appealed  from  direct  the  assignment  or  de- 
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livery  of  documents  or  personal  property,  the  execution  of  the 
judgment  or  order  cannot  be  stayed  by  appeal,  unless  the  things 
required  to  be  assigned  or  delivered  be  placed  in  the  custody  of 
such  officer  or  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant,  with 
at  least  two  sureties,  and  in  such  amount  as  the  court,  or  a  judge 
thereof,  may  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court,  upon  the  appeal."  It  is  not 
specifically  alleged  that  the  amount  of  the  undertaking  was  fixed 
by  the  court,  but  the  instrument  is  set  forth  in  full  and  contains 
a  recital  that  such  was  the  fact.  This  renders  the  complaint 
indefinite  in  this  particular,  but  we  think  it  is  sufficient  to  with- 
stand attack  by  general  demurrer.  Under  the  provisions  of  the 
statute  the  filing  of  the  undertaking  after  the  amount  has  been 
fixed  by  the  court  for  that  purpose  operates  ipso  facto  to  stay 
execution,  and  that  it  was  stayed  need  not  be  specifically  alleged. 
It  is  said  by  counsel  for  respondents  that  the  judgment  should 
be  affirmed,  for  the  reason  that  the  sureties  undertook  only  to 
obey  the  order  of  the  appellate  court,  and,  that  since  no  order 
was  made  other  than  that  affirming  the  judgment  of  the  district 
court,  it  does  not  appear  that  there  has  been  a  breach  of  the 
undertaking.  There  is  no  merit  in  this  contention.  The  obli- 
gation assumed  by  the  sureties  as  the  statute  provides  was  that 
the  appellants  in  the  case  of  SuUivan  v.  Qirson  et  cd.  should 
obey  the  order  of  the  appellate  court.  The  affirmance  of  the 
judgment  was  a  direction  to  the  district  court  to  execute  the 
judgment  it  had  theretofore  rendered.  This  was  tantamount  to 
an  order  by  this  court  directing  the  appellants  to  submit  to  and 
satisfy  the  judgment,  either  by  delivering  up  the  property  or 
paying  the  value  of  it.  Any  other  view  would  defeat  the  pur- 
pose of  the  statute,  viz.,  that  the  respondent,  in  case  execution 
is  stayed,  shall  have  the  assurance  that  at  The  end  of  the  litiga- 
tion he  may  have  satisfaction  of  his  judgment,  if  not  by  the 
appellant,  then  by  those  by  whose  intervention  the  judgment 
was  stayed. 
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The  further  contention  is  made  that  the  undertaking  is  too  in* 
definite  and  uncertain  to  furnish  a  basis  of  recovery,  because  it 
contains  no  sufficient  description,  by  way  of  introductory  recital, 
to  identify  the  judgment.  This  contention  is  without  merit 
The  reference  in  the  undertaking  is  to  "said  judgment  ao  ap- 
pealed from."  The  statute  (Revised  Codes,  sec.  7107)  declares 
that  the  "undertakings  prescribed  in  the  foregoing  sections  may 
be  in  one  instrument  or  several,  at  the  option  of  the  appellant.'9 
Clearly,  the  purpose  of  this  provision  is  to  enable  an  appellant 
to  have  one  set  of  sureties  execute  one  instrument  instead  of 
several,  and  to  make  the  merely  formal  parts  of  one  of  the  obliga- 
tions assumed  by  them  answer  for  all,  and  thus  relieve  him  of 
the  necessity  of  writing  out  each  instrument  in  fulL  The  ap- 
propriate reference  to  the  description  of  the  subject  matter  set 
out  as  an  introduction  to  the  first  undertaking  is  sufficient  for 
all  purposes. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial 

Reversed  and  remanded. 
Mr.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 


YANCEY  et  al.,  Respondents,  v.  NORTHERN  PACIFIC 

RAILWAY  CO.,  Appellant. 

(No.  2,920.) 
(Submitted  November  22,  1910.     Decided  December  12,  1910.) 

[112  Pac.  533.] 

Assignment — Counterclaims — Conversion — Waiver  of  Tort — As- 
sumpsit— Nonpaymmt — Pleading  and  Proof — Variance. 

Pleading  and  Proof — Variance. 

1.  Plaintiffs  alleged  in  their  complaint  in  an  action  to  recover  on 
an  assignment  of  wages  that  such  assignment  had  been  made  to  them 
as  a  firm.  One  of  them,  in  narrating  at  the  trial  the  circumstaneea 
leading  to  the  transaction,  used  terms  which,  standing  alone,  would 
lead  to  an  inference  that  he  alone  was  concerned  in  it.  Held  that, 
viewing  the  evidence  as  a  whole,  there  was  ne  variance  between  it 
and  the  pleading  in  this  regard. 
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Conversion — Waiver  of  Tort — Jsmmpsit. 

2.  Where  one's  goods  are  taken  and  converted  by  another,  the  owner 
may,  if  the  facts  warrant  it,  proceed  either  in  claim  and  delivery  or 
for  damages  for  their  conversion,  or  he  may  waive  the  tort  and  sue 
upon  an  implied  promise  for  the  value  of  the  goods. 

Counterclaim — Nature  of  Pleading — Sufficiency — How  Determined. 

3.  A  counterclaim  is  in  effect  a  complaint  on  the  part  of  defendant 
against  plaintiff,  and  its  sufficiency  as  a  pleading  must  be  determined 
by  the  same  rules  which  are  applied  in  ascertaining  the  sufficiency 
of  a  complaint. 

Breach  of  Contract — Nonpayment— Pleading  and  Proof. 

4.  In  an  action  for  the  breach  of  a  contract,  whether  express  or  im- 
plied, where  the  failure  to  pay  constitutes  the  breach,  the  plaintiff 
must  allege,  and  thereupon  prove,  nonpayment. 

Assignment — Wages — Counterclaim — Nonpayment — Burden  of  Proof. 

5.  Plaintiffs  sued  defendant  railway  company  to  recover  on  an  as- 
signment of  wages  to  them  by  one  of  its  trainmen.  Defendant  as  a 
setoff  or  counterclaim  alleged  that  the  assignor  had  converted  goods 
belonging  to  it  and  thereby  become  indebted  to  it  in  a  certain  sum, 
and  that  such  amount  had  not  been  paid.  Held,  that  the  allegation 
of  nonpayment  in  the  counterclaim  was  a  material  one,  the  burden 
of  proving  whieh  rested  upon  defendant,  and  that  for  failure  to  sub- 
stantiate its  claim  in  this  regard,  verdict  properly  went  against  it. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  Dan  Yancey  and  another,  copartners  as  Yancey  & 
Laurens,  against  the  Northern  Pacific  Railway  Company.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Affirmed. 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  O.  Brown,  Mr.  R.  F.  Gaines, 
and  Mr.  A.  P.  Stark  filed  a  brief  in  behalf  of  Appellant.  Mr. 
Wallace  argued  the  cause  orally. 

As  the  assignment  of  the  claim  from  Malone  to  Yancey  & 
Laurens  is  the  very  foundation  of  the  plaintiffs'  cause  of  action 
as  set  forth  in  the  complaint,  and  as  there  was  no  proof  intro- 
duced tending  to  support  this  allegation,  there  is  a  total  failure 
of  proof  to  sustain  the  verdict  and  judgment. 

Where  the  plaintiffs  sue  jointly,  proof  of  a  liability  from  the 
defendant  to  one  plaintiff  alone  does  not  support  the  cause  of 
action  disclosed  in  the  declaration.  (Strickland  v.  Burns,  14 
Ala.  511.)  An  answer  alleging  a  joint  loan  to  both  plaintiffs 
is  not  sustained  by  proof  of  a  loan  to  one  of  them  individually. 
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(York  v.  Fortenbury,  15  Colo.  129,  25  Pac.  163.)  A  declare 
tion  on  a  promise  made  to  plaintiffs,  who  were  husband  and  wife, 
jointly,  and  proof  of  a  promise  to  her  before  marriage,  is  a  fatal 
rariance.  (Bunnell  v.  Taiwtor,  5  Conn.  273.)  An  allegation  of 
•*  partnership  contract  is  not  sustained  by  evidence  of  an  indi- 
ridual  contract.  (13  Ency.  of  Ev.  667;  Black  v.  Struthm, 
11  Iowa,  459 ;  Ulrkk  v.  Bagan,  11  Ala.  529 ;  Hartman  v.  Belden 
et  al.,  38  Wash.  655,  80  Pac.  806.)  Where  a  good  action  at  law 
is  brought  by  several  plaintiffs,  and  there  is  no  prayer  for  a 
several  recovery,  it  can  only  be  sustained  by  showing  a  joint 
right  of  recovery  in  all  of  the  plaintiffs.  (Glore  v.  Scroggins, 
124  Ga.  922,  53  S.  E.  690.) 

The  court  charged  that  the  defendant  could  waive  the  tort, 
and  offset  against  the  wages  earned  by  Malone  the  reasonable 
value  of  the  freight  converted  by  him  before  it  was  notified  of 
the  assignment.  This  became  the  law  of  the  case,  which  the 
jury  was  bound  to  apply  to  the  evidence.  (Murray  v.  Heinze, 
17  Mont.  353,  42  Pac.  1061,  43  Pac.  714;  McAllister  v.  Rocky 
Ford  Coal  Co.,  31  Mont.  359,  78  Pac.  595;  BUss  v.  Walcott, 
40  Mont.  491, 135  Am.  St.  Rep.  636, 107  Pac.  423.)  It  was  also  a 
correct  declaration  of  the  law.  (See  Revised  Codes,  sec.  6542, 
subd.  1;  Fountain  v.  City,  1  Cal.  App.  461,  82f  Pac.  637.)  The 
evidence  shows  that  after  deducting  the  value  of  the  goods  con- 
verted by  Malone,  there  was  a  balance  of  $11.82  due.  Where 
a  verdict  is  rendered  against  a  defendant  for  ten  times  the 
amount  to  which  the  plaintiffs  are  entitled  under  the  evidence 
and  also  in  the  face  of  a  charge  demanding  a  different  result,  it 
would  seem  to  be  self-evident  that  the  verdict  was  given  under 
the  influence  of  passion  and  prejudice  against  the  defendant 

In  behalf  of  Respondents,  Mr.  Dan  Yancey  submitted  a  brief 
and  argued  the  cause  orally. 

A  partner  is  the  trustee  of  an  express  trust  as  to  the  other 
partners,  and  even  if  he  take  an  assignment  in  his  own  name, 
it  will  be  considered  in  the  law  to  belong  to  the  partnership 
funds,  and  in  this  case,  if  appellant  should  pay  the  judgment^ 
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there  could  be  no  contention  bat  that  both  plaintiffs  would  be 
bound  by  the  receipt  of  either  partner.  Payment  to  one  part- 
ner is  sufficient;  also  settlements,  releases,  etc.  (30  Cyc.  498.) 
A  partnership  is  now  looked  upon  as  an  entity.  (30  Cyc.  423.) 
Where,  as  in  this  case,  assignment  was  by  parol,  the  issue  as  to 
whether  or  not  there  has  been  an  assignment  is  one  for  the 
jury.     (4  Cyc.  112.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  action  alleges  that  on  February  8,  1909, 
the  defendant  railway  company  was  indebted  to  W.  A.  Mai  one 
in  the  sum  of  $140  for  wages  earned  by  Malone  while  employed 
by  the  railway  company  as  a  locomotive  fireman ;  that  on  Feb- 
ruary 8,  1909,  for  a  valuable  consideration,  Malone  assigned  his 
claim  for  wages  to  the  plaintiffs;  that  plaintiffs  notified  the 
railway  company  of  the  assignment  and  demanded  payment  of 
the  amount  of  the  claim ;  and  that  this  demand  was  refused.  The 
answer  of  the  railway  company  denies  any  indebtedness  to  Ma- 
lone, denies  any  sufficient  knowledge  to  form  a  belief  as  to 
whether  Malone  made  an  assignment  to  plaintiffs,  and  whether 
plaintiffs  notified  the  defendant  or  demanded  payment.  As  a 
setoff  or  counterclaim,  it  is  alleged  that  on  February  7,  1909, 
Malone  had  earned  not  more  than  $110  by  reason  of  his  employ- 
ment by  the  railway  company,  and  "(2)  that  between  the  first 
day  of  September,  1908,  and  the  fifth  day  of  February,  1909,  the 
said  W.  A.  Malone  took  from  the  possession  of  the  defendant, 
and  converted  to  his  own  use  certain  goods,  wares  and  mer- 
chandise  belonging  to  the  defendant,  of  the  value  of  $500,  and 
thereby  became  indebted  to  the  defendant  in  the  sum  of  $500; 
that  the  said  Malone  did  not  at  any  time,  or  at  all,  pay  the 
defendant  for  said  goods,  wares,  or  merchandise,  and  that  amount 
has  never  been  paid;  and  that  on  the  seventh  day  of  February, 
1909,  the  indebtedness  of  said  Malone  to  defendant  more  than 
offset  the  amount  which  had  been  earned  by  him  as  above  set 
forth."    The  cause  originated  in  a  justice  of  the  peace  court, 
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was  appealed  to  the  district  court,  and  there  submitted  to  the 
court  sitting  with  a  jury.  A  verdict  was  returned  in  favor  of 
the  plaintiffs  for  $117.65,  and  judgment  was  rendered  and  en- 
tered thereon.  From  that  judgment  and  an  order  denying  it 
a  new  trial  the  defendant  railway  company  appealed.  In  their 
brief  counsel  for  appellant  say:  "Two  questions  arise:  Variance 
and  the  amount  of  the  verdict." 

1.  It  is  claimed  that  there  is  a  fatal  variance  between  the 
pleading  on  the  part  of  the  plaintiffs  and  the  proof  offered  by 
them  in  support  thereof,  in  this :  That,  while  the  complaint  counts 
upon  an  assignment  of  a  claim  to  Yancey  &  Laurens,  the  evidence 
shows  an  assignment  to  the  plaintiff  Yancey  alone.  The  only 
evidence  in  the  record  touching  the  assignment  is  that  furnished 
by  the  testimony  of  plaintiff  Yancey  himself,  as  follows:  "Mr. 
Malone  was  indebted  to  Mr.  Laurens  and  myself  for  services  as 
his  attorney,  and  also  for  money  advanced.  •  •  •  I  had 
several  talks  with  Mr.  Malone,  and  he  engaged  me  to  represent 
him  as  counsel,  Mr.  Laurens  and  I,  and  we  were  to  get  oar  pay 
some  way  or  other;  and  in  talking  this  matter  over  he  said  to 
me,  'I  will  give  you  my  pay  for  January  and  February.  I  have 
worked  up  until  yesterday,9  I  think  he  said,  and  I  accepted 
that  as  pay  for  my  work,  and  for  money  I  was  to  advance  him 
and  other  people ;  just  a  verbal  statement  that  he  assigned  it  to 
me,  his  time,  what  he  had  coming  from  the  Northern  Pacific 
Railway  Company  for  the  months  of  January  and  February, 
1909.  This  was  the  eighth  day  of  this  last  February  this  con- 
versation occurred."  While  there  does  not  appear  to  be  any 
excuse  for  the  witness'  use  of  the  singular  pronouns  "I,"  "my," 
and  "me,"  yet  it  does  seem  a  fair  construction  of  the  testimony 
as  a  whole  that  the  assignment  was  made  to  Yancey  &  Laurens. 
The  transaction  apparently  took  *  place  between  Malone  and 
Yancey,  but  it  was  the  firm  which  had  been  employed  by  Malone. 
and  the  language,  "I  will  give  you  my  pay  for  January  and 
February,"  is  not  only  consistent  with  the  idea  that  Malone 
employed  the  pronoun  "you"  as  plural,  but  is  really  inconsistent 
with  any  other  view.    If  this  is  correct,  and  Malone  actually 
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made  the  assignment  to  Yancey  &  Laurens,  it  is  wholly  imma- 
terial that  Yancey  may  have  given  undue  prominence  in  his 
testimony  to  one  particular  member  of  the  firm. 

2.  The  other  contention  made  is  that  the  verdict  is  so  far 
excessive  as  to  show  passion  and  prejudice  on  the  part  of  the 
jury  in  returning  it.  This  contention  is  based  upon  the  theory 
that  if  the  jury  had  allowed  the  defendant's  counterclaim  for  the 
difference  between  the  value  of  the  goods  converted  and  the 
value  of  the  goods  which  the  evidence  shows  were  returned,  the 
verdict  could  not  have  exceeded  $11.82.  In  their  briefs  both 
parties  to  this  action  treat  the  evidence  in  the  record  as  proving 
whatever  it  tends  to  prove.  Upon  that  theory  we  may  say  that 
the  evidence  proves  these  facts:  (1)  That  during  January  and 
up  to  February  8,  1909,  Malone  earned  $117.66  by  reason  of  his 
•employment  by  the  railway  company ;  (2)  that  his  claim  for  that 
amount  was  assigned  to  the  plaintiffs  on  February  8,  and  was 
not  paid;  (3)  that  between  September  1,  1908,  and  February  8, 
1909,  Malone  had  converted  goods  belonging  to  the  defendant 
company  of  the  value  of  $241.92;  and  (4)  that  of  these  goods 
so  converted  a  portion  thereof  of  the  value  of  $136.08  had  been 
reclaimed  by,  and  returned  to,  the  railway  company  before  this 
action  was  commenced.  It  must  be  conceded  at  once  that,  in  case 
the  goods  of  one  person  are  taken  and  converted  by  another, 
the  owner  may,  if  the  facts  warrant  it,  proceed  either  in  claim 
and  delivery  or  for  damages  for  the  conversion,  or  he  may  waive 
the  tort  and  sue  upon  the  implied  promise  for  the  value  of  the 
goods.  (Yore  v.  Murphy,  10  Mont.  304,  25  Pac.  1039.)  A 
counterclaim  is  in  effect  a  complaint  on  the  part  of  the  defend- 
ant against  the  plaintiff,  and  its  sufficiency  as  a  pleading  is  to  be 
determined  by  the  same  rules  which  are  applied  to  determine  the 
sufficiency  of  a  .complaint.     (Bliss  on  Code  Pleading,  sec.  367.) 

Omitting  for  the  present  any  reference  to  the  assignment  by 
Malone  to  plaintiffs,  and  the  counterclaim  pleaded  in  this  action 
is  in  effect  a  complaint  by  the  railway  company  against  Malone 
for  the  value  of  the  goods  converted  and  not  returned.  In  other 
words,  the  railway  company  waived  the  tort,  and  is  now  seeking 
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to  recover  the  value  of  the  goods  as  though  they  had  been  sold 
and  delivered  to  Malone,  who  impliedly  promised  to  pay  for 
them.  We  adopt  the  following  from  16  Encyclopedia  of  Plead- 
ing and  Practice,  178 :  "Whatever,  in  general,  it  is  necessary  for 
a  plaintiff  to  prove  to  make  out  his  cause  of  action,  it  is  neces- 
sary for  him  to  allege  in  his  complaint,  and  whatever  facts  it  is 
necessary  for  a  plaintiff  to  allege  it  'follows  as  a  logical  sequence' 
must  be  proved."  So  manifestly  just  and  sensible  is  this  rule, 
that  one  is  surprised  to  find  that  it  is  not  universally  recognized 
and  applied.  While  many  courts  refuse  to  follow  it,  we  insist 
that  any  other  rule  leads  to  the  most  absurd  results. 

To  determine  upon  whom  rests  the  burden  of  proof  in  this 
instance,  then,  it  is  only  necessary  to  determine  what  allegations 
are  necessary  to  state  a  cause  of  action  for  goods  sold  and  de- 
livered, where  the  law  implies  a  promise  to  pay.  The  action  is 
upon  the  contract,  and  therefore  the  complaint  must  allege  a 
breach.  In  Lent  v.  New  York  dk  M.  By.  Co.,  130  N.  Y.  504,  29 
N.  E.  988,  the  court  said:  "It  does  not  admit  of  controversy  that, 
upon  an  ordinary  contract  for  the  payment  of  money,  nonpay- 
ment is  the  fact  which  constitutes  the  breach  of  the.  contract 
and  is  the  essence  of  the  cause  of  action,  and,  being  such  within 
the  rule  of  the  Code,  it  must  be  alleged  in  the  complaint.'9 

In  Frisch  v.  Caler,  21  Cal.  71,  the  same  rule  is  announced  as 
follows:  "In  an  action  for  the  breach  of  a  contract,  it  is  neces- 
sary to  allege  that  the  contract  has  been  broken,  and  there  is  no 
difference  in  this  respect  between  a  promissory  note  and  other 
contracts.  The  failure  to  pay  constitutes  the  breach  and  must 
be  alleged.' '  In  Hershfield  v.  Aiken,  3  Mont.  442,  this  court 
referred  to  the  case  of  Frisch  v.  Caler,  above,  and  held  that  in 
an  action  on  a  promissory  note  the  complaint  which  did  not 
allege  nonpayment  did  not  allege  a  breach  of  the  contract.  In 
Burke  v.  Interstate  8.  db  L.  Assn.,  25  Mont.  315,  87  Am.  St. 
Rep.  416,  64  Pac.  879,  it  was  assumed  that  in  an  action  upon 
a  promissory  note  the  plaintiff  must  allege  nonpayment.  In 
Van  Horn  v.  Holt,  30  Mont.  69,  75  Pac.  680,  the  action  was  upon 
an  injunction  bond,  and  we  said:  "This  action  is  upon  the  bond. 
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and  plaintiff  sets  forth  at  length  the  damages  which  he  suffered 
by  reason  of  the  injunction,  but  does  not  say  that  such  damages 
have  not  been  paid.  The  gist  of  the  action — that  which  gives 
rise  to  the  action — is  the  failure  of  Howard  or  his  sureties  (ap- 
pellants here)  to  pay  such  damages,  or,  in  other  words,  the  gist 
of  the  action  is  the  breach  of  the  contract ;  and,  in  the  absence 
of  an  allegation  of  a  failure  to  pay,  there  is  no  allegation  of 
-any  breach  whatever,  and  consequently  nothing  which  can  give 
rise  to  an  action."  In  State  v.  Lagoni,  30  Mont.  472,  76  Pac. 
1044,  in  considering  an  action  on  a  bail  bond  or  recognizance, 
this  court  «aid:  "The  complaint  is  also  fatally  defective  because 
it  fails  to  state  that  the  amount  due  the  plaintiff  by  the  terms 
of  the  undertaking  has  not  been  paid."  Bebee  v.  Jackson,  32 
Mont.  217,  79  Pac.  1051,  was  an  action  upon  an  injunction  bond, 
and  upon  the  authority  of  the  last  two  cases* we  again  held  that 
the  allegation  of  nonpayment  is  "  necessary  to  the  sufficiency  of 
the  complaint." 

If  the  allegation  of  nonpayment  is  necessary  in  an  action  upon 
An  express  contract,  it  is  equally  necessary  upon  an  implied  con- 
tract. Our  conclusion  is  that  the  allegation  of  nonpayment  in 
this  counterclaim  is  a  material  allegation— one  necessary  to  state 
jt  cause  of  action — and,  being  deemed  denied,  must  be  proved; 
and  the  defendant,  having  the  affirmative  of  that  issue,  had  the 
burden  of  proof.  (Revised  Codes,  sec.  7886.)  Since  the  de- 
fendant failed  to  prove  nonpayment,  it  failed  to  establish  its 
counterclaim,  and  the  verdict  returned  was  fully  justified. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 
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SMITH,  Respondent,  v.  COLLIS  et  al.,  Appellants. 

(No.  2,902.) 
(Submitted  November  18,  1910.    Decided  December  12,  1910.) 

[112  Pac.  1070.] 

Default   Judgments — Vacations-Discretion — Summons — Service 
by  Publication — Affidavit  of  Merits — Contents. 

Summons  by  Publication — Statutory  Construction. 

1.  Held,  that  the  requirement  of  section  6521,  Revised  Codes,  that 
where  publication  of  summons  is  necessary  it  must  be  made  "once 
a  week  for  four  successive  weeks,"  is  satisfied  by  publication  thereof 
once  in  each  of  four  successive  weeks,  and  that  such  provision  does 
not  mean  that  the  period  of  publication  must  cover  four  full  weeks, 
or  twenty-eight  days. 

Affidavits — Information  and  Belief — Sufficiency. 

2.  Where  the  statute,  either  in  express  terms  or  by  implication,  re- 
quires a  sworn  statement  as  to  facts  which  it  is  impossible  to  make 
in  any  other  manner  than  on  information  and  belief,  an  affidavit  in 
that  form  meets  the  demands  of  such  statute. 

Summons  by  Publication — Affidavit — Information  and  Belief — Sufficiency. 

3.  Held,  under  the  rule  declared  in  paragraph  2  above,  that  the 
statements  required  by  section  6520,  Bevised  Codes,  of  one  who  de- 
sires an  order  for  the  publication  of  summons  on  a  nonresident 
defendant,  vis.,  that  the  plaintiff  has  a  cause  of  action  against  de- 
fendant and  that  the  latter  is  a  necessary  or  proper  party  to  the 
action,  may  properly  be  made  on  information  and  belief. 

Default  Judgments — Vacation — Affidavit  of  Merits — Conclusiveness. 

4.  In  passing  upon  the  sufficiency  of  an  affidavit  of  merits  filed  in 
support  of  a  motion  to  set  aside  a  default  judgment,  the  district 
court  will  confine  itself  to  an  investigation  thereof  with  a  view  to 
determining  whether  a  prima  facie  defense  is  made  out,  and  will  not 
examine  it  to  ascertain  whether;  taking  the  statements  therein  con- 
tained as  true,  plaintiff  in  alleging  certain  matters  in  his  complaint 
and  affidavit  for  publication  of  summons  practiced  deceit  upon  the 
court  in  procuring  the  order  for  publication. 

Same — Vacation — Summons — Constructive  Service — Discretion. 

5.  Held,  that  the  application  of  a  defaulting  nonresident  defendant 
not  personally  served  with  summons,  like  that  of  one  who  has  been 
personally  served  but  who,  through  mistake,  inadvertence,  surprise 
or  excusable  neglect  suffered  default  to  be  taken  against  him.  to 
have  the'  judgment  set  aside,  is  addressed  to  the  sound  legal  discretion 
of  the  district  court,  and  that  the  movant  must  show  (1)  that  he  did 
not  have  actual  notice  of  the  pendency  of  the  action  in  time  to  make 
a  defense,  (2)  that  he  proceeded  promptly  to  have  the  default  set 
aside,  (3)  that  he  has  prima  facie  a  defense  upon  the  merits,  and  (4) 
that  the  judgment,  if  permitted  to  stand,  will  affect  him  injuriously. 

Same — Summons — Constructive  Service — Mail — Presumptions. 

6.  Defendants,  to  each  of  whom  copies  of  the  summons  and  com- 
plaint were  mailed  at  their  known  places  of  residence,  are  presumed, 
under  section  7962,  Bevised  Codes,  to  have  had  actual  notice  of  the 
pendency  of  the  action. 
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Same — Vacation — Insufficient  Showing. 

7.  Where  nonresident  defendants,  upon  whom  constructive  service 
of  summons  had  been  had,  after  default  moved  the  court  to  set 
aside  the  judgment  but  failed  to  make  a  showing  that  they  proceeded 
promptly  for  vacation  of  the  default,  and  as  proof  of  the  fact  that 
they  did  not  have  actual  notice  of  the  pendency  of  the  action  in  time 
to  make  a  defense  offered  the  affidavit  of  a  resident  who  could  speak 
only  from  information  and  belief,  the  court  held  not  to  have  abused 
its  discretion  in  refusing  to  set  aside  the  judgment. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Mil- 
ler Smith,  Judge. 

Action  by  A.  L.  Smith  against  Rosell  C.  Collis  and  others. 
From  an  order  refusing  to  set  aside  a  default  judgment,  de- 
fendants appeal.     Affirmed. 

Messrs.  H.  G.  dt  S.  H.  Mclntire  submitted  a  brief  in  behalf 
of  Appellants,  and  one  in  reply  to  that  filed  by  respondent.  Mr. 
H.  G.  Mclntire  argued  the  cause  orally. 

The  motion  in  this  case  was  a  direct  and  not  a  collateral  at- 
tack on  the  judgment  herein.  (People  v.  Greene,  74  Cal.  400, 
5  Am.  St.  Rep.  448,  16  Pac.  197 ;  People  v.  Davis,  143  Cal.  673, 
77  Pac.  651.)  This  being  so,  any  infirmity  in  the  steps  taken 
which  led  up  to  the  judgment,  whether  the  same  appears  from 
the  statutory  judgment-roll  or  from  matter  appearing  of  record 
in  the  court  below  and  not  a  part  of  such  judgment-roll,  and 
even  matters  of  fact  dehors  the  record,  are  proper  to  be  con- 
sidered. (Rue  v.  Quinn,  137  Cal.  651,  66  Pac.  216,  70  Pac.  732 ; 
People  v.  Mullm,  65  Cal.  396,  4  Pac.  348 ;  Norton  v.  Atchison,  T. 
dk  S.  F.  B.  Co.,  97  Cal.  388,  33  Am.  St.  Rep.  198,  30  Pac.  585, 
32  Pac.  452;  People  ex  rel.  Schwartz  v.  Temple,  103  Cal.  447, 
37  Pac.  414;  Furman  v.  Furman,  153  N.  Y.  309,  60  Am.  St.  Rep. 
629,  47  N.  E.  577 ;  Barber  v.  Morris,  37  Minn.  194,  5  Am.  St. 
Rep.  836,  33  N.  W.  560.)  There  is  nothing  to  the  contrary  of  this 
in  Hrnpt  v.  Simington,  27  Mont.  480,  94  Am.  St.  Rep.  839,  71 
Pac.  672,  and  Burke  v.  Interstate  S.  Co.,  25  Mont.  315,  87  Am.  St. 
Bep.  416,  64  Pac.  879;  indeed,  those  casks  sustain  the  position. 

The  statutory  provisions  for  acquiring  jurisdiction  over  a  de- 
fendant by  constructive  service  of  summons  must  be  strictly 
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pursued.  (1  Black  on  Judgments,  sec.  232;  Palmer  v.  McMaster, 
8  Mont.  192,  19  Pac.  585.)  A  judgment  void  on  its  face  will  be 
set  aside,  at  any  time,  whenever  the  court's  attention  is  called 
to  its  invalidity.  (People  v.  Davis,  supra;  People  v.  Greene, 
supra;  State  v.  District  Court,  38  Mont.  166,  129  Am.  St  Rep. 
636,  99  Pac.  294.) 

The  affidavit  of  publication  of  summons  was  defective.  It 
appears  affirmatively  therefrom  that  the  publication  was  con- 
tinued for  twenty-one  days,  or  three  weeks  only.  But  the  stat- 
ute (Revised  Codes,  sec.  6521)  requires  the  publication  to  be 
made  "at  least  once  a  week  for  four  successive  weeks."  In 
McLean  v.  Moran,  38  Mont.  298,  99  Pac.  836,  this  court,  in  con- 
struing the  statutes  in  question  here,  said:  "The  person  so  served 
[by  publication  of  summons]  shall  have  the  full  period  of  four 
weeks  and  twenty  days  within  which  to  make  his  appearance." 
(See,  also,  Market  Nat.  Bank  v.  Pacific. Nat.  Sank,  89  N.  Y.  397; 
Cadman  v.  Smith,  15  Okl.  633,  85  Pac.  348 ;  Foster  v.  Vehmeyer, 
133  Cal.  459,  65  Pac.  974.) 

That  the  order  for  publication  of  summons  was  void,  see  Park 
v.  Higbee,  6  Utah,  414,  24  Pac.  525. 

As  the  foundation  of  his  authority  to  make  the  order  for  pub- 
lication the  clerk  under  Revised  Codes,  section  6520,  must  have 
before  him  an  affidavit  which  shall  state  "that  a  cause  of  action 
exists  against  the  defendant  and  that  he  is  a  necessary  or  proper 
party  to  the  action."  In  the  present  instance  the  two  ultimate 
facts  as  to  the  existence  of  a  cause  of  action  and  that  defendants 
are  necessary  parties  to  the  action  are  stated  on  information  and 
belief.  Where  a  statute  authorizing  publication  of  summons 
requires  an  affidavit  to  state  a  fact  positively,  a  statement  on 
information  and  belief  is  insufficient.  (See  32  Cyc.  480;  Colum- 
bia Screw  Co.  v.  Warner  Lock  Co.,  138  Cal.  445,  71  Pac.  498.) 
Inasmuch  as  the  statute  requires  these  facts  to  be  shown  by  the 
affidavit,  recourse  can  be  had  to  no  other  papers  or  evidence  to 
supply  its  omissions.  (Rue  v.  Quinn,  137  CaL  651,  66  Pac.  216, 
70  Pac.  732.X 
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This  attempted  judgment  should  have  been  set  aside  because 
of  deceit  practiced  in  procuring  the  order  of  publication.  It  is 
generally  held  that  in  taking  a  judgment  by  default  on  con- 
structive service  of  process,  the  utmost  candor  must  b$  shown 
on  the  part  of  the  plaintiff  to  the  court.  (Dunlap  v.  Steere, 
92  Cal.  344,  27  Am.  St.  Rep.  143,  28  Pac.  563;  see,  also,  foot- 
note  to  this  case  in  16  L.  R.  A.  361,  and  cases  there  cited.) 
For  the  purposes  of  the  motion,  the  allegations  of  the  affidavit 
in  support  thereof  are  to  be  taken  as  true,  if  they  entitle  the 
moving  parties  to  any  relief,  for  the  rule  is  universal  that  on 
an  application  to  set  aside  a  judgment  countervailing  affidavits 
are  not  competent  on  the  hearing  of  the  motion.  (23  Cyc.  953, 
958 ;  6  Ency.  of  PI.  &  Pr.  158,  159 ;  Francis  v.  Cox,  33  Cal.  323 ; 
Grader  v.  Weir,  45  Cal  54;  McLaughlin  v.  Nettleton  (OkL), 
105  Pac.  662 ;  Butte  Butchering  Co.  v.  Clarke,  19  Mont.  306,  48 
Pac.  393.)  The  right  and  duty  to  set  aside  a  judgment  obtained 
under  circumstances  like  those  presented  here  is  inherent  in  all 
courts.  It  is  dependent  on  no  statute,  and  action  can  be  invoked 
at  any  time,  even,  as  the  California  cases  hold,  ten,  eleven  and 
more  years  after  the  pretended  judgment  was  entered. 

If  the  foregoing  should  not  be  considered  sufficient  to  demon- 
strate that  the  judgment  in  question  is  void,  a  nullity,  then  re- 
course is  open  to  the  moving  parties,  appellants,  by  the  provi- 
sions of  section  6589  of  the  Revised  Codes,  having  to  do  with 
defendants  upon  whom  there  has  been  constructive  service  of 
summons  and  who  have  defaulted.  In  Gray  "V.  Lawlor,  151  Cal. 
352,  90  Pac.  691, 12  Ann.  Cas.  990,  the  decision  is  based  on  facts 
similar  to  those  here  shown.  There  it  was  held  that  appellant 
was  entitled  as  a  matter  of  absolute  right  to  have  the  judgment 
vacated  and  set  aside,  and  that  the  court  was  without  any  dis- 
cretion in  the  premises.  This  case  has  been  at  least  twice 
affirmed  and  followed  by  the  California  supreme  court,  viz.,  in 
LQly-Brackett  Co.  v.  Sonniman,  157  Cal.  192, 106  Pac.  716,  where 
the  statute  is  again  elaborately  considered;  and  in  Holiness 
Church  etc.  v.  Metropolitan  Church  Assn.  (Cal.  App.  1910),  107 
Pac.    633.     (See,    also,    1    Black    on    Judgments,    sec.    312.) 

42  Mont.— 28 
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Prom  these  authorities  it  is  clear  that  the  moving  party,  to  have 
the  benefit  of  the  statute,  has  but  to  show  in  his  affidavit  that 
he  has  a  meritorious  defense  to  the  action;  and,  second,  that  his 
application  was  made  in  time. 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Gunn 
&  Hall,  and  Mr.  E.  C.  Day.  Mr.  M.  8.  Gunn  argued  the  cause 
orally. 

Neither  the  affidavit  for  publication  of  summons  nor  the  order 
for  publication  are  a  part  of  the  judgment-roll,  and  cannot  he 
considered  in  determining  whether  or  not  a  judgment  is  void 
on  its  face.  (Revised  Codes,  sec.  6806;  People  v.  Davis,  143 
Cal.  673,  77  Pac.  651 ;  People  v.  Temple,  103  Cal.  447,  37  Pae. 
414;  Parsons  v.  Wets,  144  CaL  410,  77  Pac.  1007.)  It  is  also 
well  settled  that  a  judgment  can  be  shown  to  be  void  on  its  face 
by  the  judgment-roll  only.  (Haupt  v.  Simington,  27  Mont.  480, 
94  Am.  St.  Rep.  839, 71  Pac.  672 ;  Burke  v.  Interstate  Saving  Co., 
25  Mont.  315,  87  Am.  St.  Rep.  416,  64  Pac.  879.)  As  the  affidavit 
and  order  for  publication  are  not  a  part  of  the  judgment-roll, 
it  follows  that  the  judgment  in  this  case  is  not  void  on  its  face, 
and  can  only  be  set  aside  on  motion  under  the  circumstances 
within  the  time  provided  in  section  6589. 

Appellant's  position  is  that  service  by  publication  is  not  com- 
plete until  after  the  expiration  of  twenty-eight  days  from  the 
date  of  first  publication,  and  that  the  defendant  has  twenty  days 
thereafter  in  which  to  answer.  The  case  of  McLean  v.  Moran, 
38  Mont.  298,  99  Pac.  836,  is  cited  as  an  authority  sustaining 
appellant's  construction  of  the  statute.  There  is  nothing  in  the 
language  of  the  opinion  to  warrant  the  conclusion  that  the  court 
intended  to  disregard  the  last  sentence  of  section  6521.  which 
expressly  declares  that  "the  service  of  summons  is  complete  on 
the  day  of  the  fourth  publication."  In  fact,  the  court  in  the 
opinion  in  effect  holds  that  the  service  is  complete  on  the  day  of 
the  fourth  publication. 

If  it  were  not  for  the  last  sentence  in  section  6521,  there  might 
be  some  merit  in  appellants'  construction  of  the  phrase  "at 
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least  once  a  week  for  four  successive  weeks/'  which  appears  in 
the  section,  as  the  authorities  are  in  conflict  in  their  construc- 
tion of  statutes  containing  the  above  phrase  alone.  Several 
states  hold,  however,  that  even  under  such  a  statute  the  service 
is  complete  on  the  day  of  the  last  publication.  (See  Calvert  v. 
Calvert,  15  Colo.  390,  24  Pac.  1043 ;  Davis  v.  Huston,  15  Neb. 
28,  16  N.  W.  820;  Btrnta  v.  Wood,  32  Iowa,  469;  Knowlton  v. 
Knowlton,  155  111.  158,  39  N.  E.  595 ;  Swett  v.  Sprague,  55  Me. 
190 ;  Marling  v.  Robrecht,  13  W.  Va.  440 ;  Alexander  v.  Alexan- 
der, 26  Neb.  68,  41  N.  W.  1065 ;  Haywood  v.  Russell,  44  Mo.  252 ; 
Lowenstine  v.  Gillespie,  6  Lea  (Tenn.),  641.)  Appellants  con- 
strue the  phrase ' '  at  least  once  a  week  for  four  successive  weeks, ' ' 
as  if  it  read,  "once  a  week  for  at  least  four  successive  weeks.'9 
The  difference  in  these  two  phrases  was  clearly  pointed  out  in 
Early  v.  Doe,  16  How.  610,  14  L.  Ed.  1079. 

Appellants'  second  contention  is  that  the  order  of  publication 
fails  to  comply  with  the  statute.  If  a  summons  is  published 
four  times  and  in  successive  weeks,  it  certainly  has  been  pub- 
lished "once  a  week  for  four  successive  weeks."  It  is  impossible 
to  comply  with  such  order  without  complying  with  the  statute. 
It  is  not  necessary  that  the  publication  should  be  on  the  same 
day  of  each  week  so  long  as  it  is  published  at  least  once  each 
week  for.  four  successive  weeks.  (Raunn  v.  Leach,  53  Minn.  84, 
54  N.  W.  1058;  Wood  v.  Knapp,  100  N.  Y.  109,  2  N.  E.  632; 
State  v.  YeUow  Jacket  Min.  Co.,  5  Nev.  415 ;  Konkendorf  v.  Toy- 
lor,  4  Pet.  (U.  S.)  349,  7  L.  Ed.  882;  Savings  &  Loan  Soc.  v. 
Thompson,  32  Cal.  347;  State  v.  Superior  Court,  6  Wash.  352, 
33  Pac.  827 ;  In  re  State  of  New  Orleans,  52  La.  Ann.  1073,  27 
South.  592 ;  Leach  v.  Burr,  188  U.  S.  512,  23  Sup.  Ct.  393,  47 
L.  Ed.  567.)  While  some  of  the  above  authorities  hold  that 
the  word  "week"  means  calendar  week,  and  that  the  publication 
must  be  on  the  same  day  of  each  calendar  week  during  the  period, 
our  statute  provides  that  a  week  consists  of  seven  consecutive 
days  instead  of  a  calendar  week.  (Revised  Codes,  sec.  2030.) 
Therefore,  the  case  of  Raunn  v.  Leach,  and  other  cases  above, 
which  hold  that  each  successive  week  begins  on  the  day  of  the 
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week  of  the  first  publication,  are  directly  in  point  under  our 
statute. 

It  is  contended  in  support  of  the  motion  that  the  affidavit  for 
publication  of  summons  was  insufficient,  for  the  reason  that  it 
was  not  stated  therein  that  a  cause  of  action  existed  against  the 
defendants  nor  that  the  defendants  were  necessary  or  proper 
parties  to  the  action.  The  form  of  statement  used  was  the  form 
adopted  and  approved  by  Mr.  Estee  in  his  work  on  Pleadings, 
fourth  edition  (Volume  2,  page  915).  The  same  form  of  af- 
fidavit is  approved  in  Mr.  Sutherland's  new  work  on  Code  Plead- 
ing, adapted  to  the  practice  in  Montana  and  other  western  states. 
(See,  also,  Leigh  v.  Green,  62  Neb.  344,  89  Am.  St.  Rep.  751, 
86  N.  W.  1093,  s.  c,  64  Neb.  533, 101  Am.  St.  Rep.  592,  90  N.  W. 
255 ;  Woodward  v.  Brown,  119  Cal.  283,  63  Am.  St.  Rep.  108,  51 
Pac.  2,  542;  In  re  Keller,  36  Fed.  681.)  Where  a  person  gives 
the  sources  of  his  information  and  refers  to  documents  setting 
forth  the  facts  upon  which  he  bases  his  information,  as  was  done 
in  the  affidavit  in  the  case  at  bar,  so  that  the  officer  to  whom  the 
affidavit  was  presented  may  judge  whether  his  information  and 
belief  have  a  proper  basis  to  rest  on,  the  affidavit  is  sufficient. 
(BueU  v.  Vm  Camp,  119  N.  Y.  165,  23  N.  E.  538;  Bennett  v. 
Edwards,  27  Hun,  352 ;  De  Weerth  v.  FeULner,  16  Abb.  Pr.  295 ; 
Simpkins  v.  Malatt,  9  Ind.  543.)  In  Champ  v.  Kendrick,  130 
Ind.  549,  30  N.  E.  787,  the  court  said:  "An  affidavit  sworn  to 
upon  the  belief  of  a  party  is  equivalent  to  swearing  that  it  is 
true."  An  affidavit  in  the  language  of  the  statute  is  but  the 
statement  of  an  opinion.  Such  an  affidavit  is  not  as  strong  as 
one  stating  the  facts  and  sources  of  information  from  which  the 
opinion  is  formed.  (Kennedy  v.  Lamb,  182  N.  Y.  228,  108  Am. 
St.  Rep.  800,  74  N.  E.  834.) 

Where  it  is  sought  to  take  advantage  of  the  last  provision  of 
section  6589,  Revised  Codes,  and  obtain  relief  against  a  judg- 
ment upon  the  ground  that  there  has  not  been  personal  service 
of  summons,  the  power  conferred  upon  the  court  must  be  exer- 
cised within  the  year.  (Knox  v.  Clifford,  41  Wis.  458;  tficklin 
v.  Robertson,  28  Or.  278,  52  Am.  St  Rep.  790,  42  Pac.  993; 
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Holmes  v.  Campbell,  13  Minn.  66 ;  Underwood  v.  Dollins,  47  Mo. 
259.)  In  Woolley  v.  Woolley,  12  Ind.  663,  the  application  was 
filed  the  day  before  the  year  expired.  The  lower  court  set  aside 
the  judgment  the  day  after  the  year  expired,  and  the  supreme 
court  reversed  the  holding.  In  the  case  at  bar,  notice  was  given 
that  a  motion  to  vacate  the  judgment  would  be  made  on  the 
14th  of  June,  one  day  before  the  year  expired.  As  a  matter  of 
fact,  the  motion  was  not  made  on  that  day  but  was  made  several 
days  after  the  expiration  of  the  year.  Under  these  circum- 
stances the  application  was  properly  denied,  for  the  reasons,  first, 
because  not  submitted  within  a  year,  and,  second,  because  the 
jurisdiction  of  the  court  to  grant  the  relief  asked  for  had  expired. 
If  the  defendants  had  actual  notice  of  the  pendency  of  the 
action  in  the  early  part  of  the  month  of  May,  1909,  then  there 
has  been  such  laches  that  the  court  properly  exercised  its  dis- 
cretion in  denying  the  application,  even  though  the  provision 
of  the  statute  authorizing  the  vacation  of  a  judgment  within  one 
year  applies.  (Cutler  v.  Button,  51  Minn.  550,  53  N.  W.  872; 
Bogart  v.  Kiene,  85  Minn.  261,  88  N.  W.  748;  Mueller  v.  Mc- 
Cvlloch,  59  Minn.  409,  61  N.  W.  455;  Roller  v.  Ried  (Tex.  Civ. 
App.)  24S.W.655.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  April  30,  1909,  A.  L.  Smith  commenced  an  action  in  the 
district  court  of  Lewis  and  Clark  county  against  Bosell  C.  Col- 
lis  and  Mary  Collis  to  quiet  title  to  certain  real  estate  situate 
in  the  city  of  Helena.  On  May  1,  Smith  made  and  filed  an  affi- 
davit for  publication  of  summons,  in  which,  among  other  things, 
it  is  alleged  that  the  defendants  are  nonresidents  of  Montana 
and  reside  at  Canastota,  Oneida  county,  New  York.  On  the 
same  day  the  clerk  of  the  court  issued  an  order  for  publication, 
which  directs  that  summons  be  published  in  the  "Montana  Daily 
Record"  "at  least  in  four  numbers  of  said  paper,  which  shall 
be  published  in  successive  weeks.' '  Proof  of  publication  was 
made  by  the  foreman  of  the  paper  by  affidavit,  in  which  it  is 
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stated  that  a  copy  of  the  summons  was  published  in  "the  regu- 
lar and  entire  issue  of  said  paper  for  a  period  of  four  consecu- 
tive weeks,  commencing  on  the  third  day  of  May,  1909,  and  end- 
ing on  the  twenty-fourth  day  of  May,  1909."  The  clerk  of  the 
court  also  made  affidavit  that  on  May  1  he  "deposited  in  the 
United  States  postoffice  at  Helena,  Lewis  and  Clark  county,  Mon- 
tana, in  separate  envelopes  securely  sealed,  with  the  postage  pre- 
paid, a  copy  of  the  complaint  and  summons  thereto  annexed,  one 
directed  to  Bosell  C.  Collis,  Canastota,  Oneida  county,  New  York, 
and  one  directed  to  Mary  Collis,  Canastota,  Oneida  county,  New 
York."  On  June  15  the  default  of  defendants  was  entered  for 
want  of  any  appearance,  and  a  decree  in  conformity  with  the 
prayer  of  the  complaint  was  rendered  and  entered.  On  June 
10,  1910,  the  defendants  and  W.  B.  Church,  who  claims  to  be  a 
grantee  of  defendants,  filed  in  court  their  motion  to  set  aside 
the  decree,  open  the  default,  and  permit  defendants  to  answer, 
and  gave  notice  of  such  motion  to  plaintiff.  On  the  same  day 
the  court  fixed  June  14  as  the  date  for  hearing  the  motion.  On 
this  last  day  the  court  was  engaged  in  the  trial  of  jury  cases, 
and  for  that  reason  the  hearing  was  continued  by  consent  of 
the  parties  to  July  2.  On  June  14  plaintiff  filed  a  counter-affi- 
davit in  opposition  to  the  motion.  On  July  2  the  motion  was 
submitted  and  on  July  15  denied  by  the  court.  From  the  order 
denying  the  motion,  the  defendants  and  Church  appealed.  We 
agree  with  counsel  for  appellants  that  in  this  proceeding  they 
are  making  a  direct  attack  upon  the  validity  of  the  judgment  of 
the  lower  court. 

1.  The  first  ground  of  attack  is  that  the  summons  was  not  pub- 
lished for  the  period  required  by  law.  As  we  understand  coun- 
sel for  appellants,  their  contention  is  that  the  period  of  publica- 
tion must  cover  four  full  weeks,  or  twenty-eight  days.  Section 
6521,  Revised  Codes,  provides  that  the  summons  shall  be  pub- 
lished "once  a  week  for  four  successive  weeks. "  In  construing 
statutes  containing  similar  provisions,  different  courts  have 
reached  different  conclusions.  Market  National  Bank  v.  Pacific 
National  Bank,  89  N.  Y.  397,  and  Calvert  v.  Calvert,  15  Colo.  390, 
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24  Pac.  1043,  represent  the  extremes  of  these  views.  In  New 
York  it  is  held  that  a  provision  of  the  statute  for  publication 
*  'once  a  week  for  six  successive  weeks"  contemplates  "a  full  six 
weeks'  publication,  and  not  six  times  in  six  different  weeks."  In 
Colorado  the  court  held  that  the  provision  of  the  Code  of  Civil 
Procedure  of  that  state  of  1877  (section  42),  for  a  service  of  sum- 
mons by  publishing  it  "once  a  week  for  four  successive  weeks," 
does  not  mean  four  weeks  of  seven  days  each,  and  that  the  publi- 
cation is  completed  on  the  day  on  which  the  summons  is  pub- 
lished in  the  fourth  successive  week,  although  less  than  twenty- 
eight  days  have  elapsed  since  it  was  first  published. 

If  our  Code  section,  above,  contained  no  other  provision  than 
the  one  quoted,  we  might  experience  some  difficulty  in  deter- 
mining its  meaning.  But  to  our  minds  the  section  itself  fur- 
nishes the  key  to  its  own  proper  interpretation,  in  the  last  sen- 
tence which  reads:  "The  service  of  summons  is  complete  on  the 
day  of  the  fourth  publication."  This  is  a  legislative  declaration 
that  only  four  publications  are  required,  if  there  is  one  in  each 
of  four  successive  weeks.  "A  week  consists  of  seven  consecutive 
days."  (Revised  Codes,  sec.  2030.)  "The  time  in  which  any 
act  provided  by  law  is  to  be  done  is  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  is  a  holiday,  and 
then  it  is  also  excluded."  (Sections  6219,  8067.)  Every  Sun- 
day is  a  holiday.  (Section  8065.)  For  the  purpose  of  illustrat- 
ing our  view,  let  us  assume  that  publication  is  made  on  the  same 
day  in  each  of  four  successive  weeks,  as,  for  instance,  on  the 
3d,  10th,  17th  and  24th.  The  greatest  period  of  time  which  can 
elapse  between  the  first  and  fourth  publications  is  twenty-one 
days,  under  the  rule  of  computation  prescribed  by  the  Code 
above.  Or  assume  the  most  extreme  case  which  we  can  imagine: 
That  the  publication  occurred  on  the  4th  (although  that  day  is 
Sunday) ,  13th,  22d,  and  31st  of  the  present  month  of  December, 
1910.  The  greatest  period  of  time  which  can  elapse  between  the 
first  and  fourth  publications  is  twenty-seven  days,  according  to 
the  same  rule.  Since  section  6521  requires  only  four  publica- 
tions, and  requires  that  there  shall  be  at  least  one  in  each  of 
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four  successive  weeks,  it  is  self-evident  that  the  statute  does 
not  contemplate  that  there  shall  be  a  period  of  four  weeks  or 
twenty-eight  days,  elapse  between  the  first  and  fourth  publica- 
tions, as  such  a  thing  is  absolutely  impossible.  Since,  then,  the 
statute  cannot  mean  that  a  full  period  of  four  weeks,  or  twenty- 
eight  days,  must  be  covered  by  the  publication,  there  remains 
but  one  other  interpretation  to  be  given  to  the  language  em- 
ployed, viz.,  the  publication  must  occur  four  times,  once  in  each 
of  four  successive  weeks,  using  the  term  "week"  as  defined  in 
the  Code.  The  proof  of  publication  in  this  instance  shows  a  com- 
pliance with  the  law  as  thus  construed. 

Appellants  refer  to  McLean  v.  Moran,  38  Mont.  298,  99 
Pac.  836,  as  supporting  their  contention.  In  that  case  the  ques- 
tion now  before  us  was  not  involved  or  considered.  The  con- 
troversy there  arose  over  the  meaning  to  be  given  to  the  sen- 
tence in  section  6521  above,  which  reads:  "When  publication  is 
ordered,  personal  service  of  a  copy  of  the  summons  and  com- 
plaint out  of  the  state  is  equivalent  to  publication  and  deposit 
in  the  postoffice."  That  a  construction  of  this  language  was 
the  only  matter  for  determination  will  appear  conclusively  from 
the  opinion.  j(Page  299.)  The  defendants  in  that  case  were  non- 
residents. An  order  for  the  publication  of  summons  was  regu- 
larly made,  but  personal  service  was  had  upon  the  defendants  in 
Pennsylvania,  under  the  sentence  of  the  section  just  quoted.  The 
plaintiff  had  a  copy  of  the  summons  and  complaint  delivered  to 
defendants  on  April  16,  1908,  and  their  default  was  entered  on 
May  8.  The  lower  court  held  that  the  default  was  entered  pre- 
maturely, and  this  view  we  adopted;  in  doing  so,  however,  we 
inadvertently  said:  "The  person  so  served  shall  have  the  full 
period  of  four  weeks  and  twenty  days  within  which  to  make  his 
appearance."  We  should  have  said:  "The  person  so  served 
shall  have  the  full  period  of  publication  and  twenty  days  within 
which  to  make  his  appearance."  If  in  view  of  the  one  question 
considered  in  that  case  a  modification  of  our  holding  is  necessary, 
it  is  now  made  to  conform  to  the  suggestion  above. 
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2.  What  we  have  said  disposes  of  the  contention  made  that 
the  order  for  publication  is  not  sufficient.  While  the  order  does 
not  follow  the  exact  language  of  the  statute,  its  meaning  is  the 
same.  If  the  summons  was  published  four  times,  once  in  each 
of  four  successive  statutory  weeks,  it  was  sufficient,  and  this  is 
what  the  order  directed  should  be  done. 

3.  Objection  is  made  to  the  affidavit  for  publication  upon  the 
ground  that  the  statements  (1)  that  the  plaintiff  has  a  cause 
of  action  against  the  defendants,  and  (2)  that  defendants  are 
necessary  or  proper  parties  to  the  action,  are  made  upon  infor- 
mation and  belief.  Paraphrased,  section  6520  of  the  Revised 
Codes  reads:  "When  the  person  on  whom  the  service  of  a  sum- 
mons is  to  be  made  resides  out  of  the  state,  and  an  affidavit  N 
stating  this  fact  is  filed  with  the  clerk,  and  such  affidavit  also 
states  that  a  cause  of  action  exists  against  such  nonresident  de- 
fendant, and  that  he  is  a  necessary  or  proper  party  to  the  action, 
the  clerk  shall  cause  the  service  to  be  made  by  publication."  It 
is  insisted  that  the  statute  requires  each  of  the  statements  above 
to  be  made  positively,  or,  in  other  words,  as  we  understand  this 
contention,  it  is  that  the  party  making  the  affidavit  must  make 
each  of  these  statements  as  a  fact  of  his  own  knowledge,  and  in 
this  view  counsel  for  appellants  are  not  altogether  without  au- 
thority to  support  them.  (Columbia  Screw  Co.  v.  Warner  Lock 
Co.,  138  Cal.  445,  71  Pac.  498.)  The  reasoning  of  that  case, 
however,  does  not  appeal  to  us.  To  illustrate  our  view  further : 
Let  us  assume  that  Smith,  the  plaintiff  in  this  action,  had  stated 
positively  in  his  affidavit  for  publication  that  a  cause  of  action 
exists  against  the  defendants  Rosell  C.  Collis  and  Mary  Collis, 
and  that  each  is  a  necessary  or  proper  party  to  this  action. 
Assume,  then,  that  the  defendants  had  appeared  and  raised  the 
question  of  the  sufficiency  of  the  complaint  (which  we  will  as- 
sume stated  all  the  facts  correctly)  and  also  the  question  of 
proper  or  necessary  parties  defendant,  and  the  court  had  de- 
cided, first,  that  the  complaint  did  not  state  a  cause  of  action,  and, 
second,  that  neither  defendant  was  a  necessary  or  proper  party 
to  the  action,  and  this  decision  became  final,  could  anyone  claim 
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that  Smith  had  committed  perjury  t  If  bo,  and  if  the  statute 
does  in  fact  require  such  statements  to  be  made  positively,  then 
we  may  confidently  assert  that  nearly  every  person  who  makes 
such  an  affidavit  commits  perjury,  because  "an  unqualified  state- 
ment of  that  which  one  does  not  know  to  be  true  is  equivalent  to  a 
statement  of  that  which  one  knows  to  be  false. "  (Revised  Codes, 
sec.  8241.)  From  the  very  nature  of  things,  one  cannot  know 
in  advance  absolutely  that  a  cause  of  action  exists  against  a  par- 
ticular person,  or  that  a  named  person  is  a  necessary  or  proper 
party  to  a  certain  action.  The  questions  whether  a  given  state- 
ment of  facts  constitutes  a  cause  of  action,  or  a  particular  per- 
son is  a  necessary  or  proper  party  to  the  action,  are  questions 
of  law  pure  and  simple ;  and  we  have  not  yet  reached  that  stage 
of  perfection  where  any  person,  layman  or  lawyer,  is  so  far 
infallible  that  he  may  not  be  mistaken  upon  a  question  of  law. 
It  is  doubtless  true  that  the  plaintiff  in  an  action  to  enforce 
payment  of  a  plain,  overdue  promissory  note,  may  assert  con- 
fidently that  a  cause  of  action  exists  and  that  the  maker  is  a  nec- 
essary or  proper  party  defendant ;  but  the  statute  is  not  confined 
in  its  operations  to  simple  actions  of  that  kind.  It  extends  to 
a  variety  of  actions,  some  of  which  are  of  the  most  complicated 
known  to  the  law.  We  do  not  believe  the  legislature  intended 
to  say  to  the  litigant:  "You  are  denied  any  relief  in  the  courts 
against  a  nonresident,  unless  you  are  willing  to  swear  to  a  state- 
ment you  do  not  know  to  be  true,  which  is  equivalent  to  a  state- 
ment of  that  which  you  know  is  not  true."  Considering  this 
same  question,  the  supreme  court  of  Nebraska,  in  Leigh  v.  Oree%y 
64  Neb.  533,  101  Am.  St.  Rep.  592,  90  N.  W.  255,  on  rehearing 
said:  "The  statute  should  receive  a  construction  in  accordance1 
with  common  sense.  It  was  not  intended  to  require  perjury, 
and,  as  it  requires  affidavit  to  matters  involving  legal  opinion 
and  conclusions  of  law  and  fact,  it  must  contemplate  that  such 
affidavit  will  be  made  upon  the  only  basis  on  which  such  opin- 
ions and  conclusions  can  be  reached.  •  •  •  In  a  trial  where 
numerous  witnesses  are  successively  examined,  the  several  facts 
and  circumstances  may  be  made  to  appear  by  competent  proof, 
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and  the  trier  of  fact  may  draw  the  proper  inference  therefrom. 
But  where  one  man  is  to  make  affidavit  to  the  conclusion,  he 
must  in  fact  state  the  belief  which  the  information  in  his  pos- 
session gives  rise  to,  whether  he  expressly  says  so  or  not;  other- 
wise, the  required  affidavit  could  never  be  made." 

"Whenever  the  statute,  either  in  express  terms  or  by  implica- 
tion, requires  a  person  to  make  a  statement  which  from  the 
very  nature  of  things  can  only  be  made  on  information  and 
belief,  an  affidavit  in  that  form  meets  the  demands  of  the  stat- 
ute. It  is  impossible  for  anyone  to  swear  positively  that  a  par- 
ticular person  is  a  nonresident  of  this  state,  or  to  say  that  a 
nonresident  resides  at  a  particular  place.  In  requiring  these 
facts  to  be  stated,  the  statute  does  not  demand  the  impossible, 
and  certainly  does  not  contemplate  that  a  false  statement  shall 
be  made.  It  does  intend  that  the  person  making  the  affi- 
davit for  publication  shall  state  these  facts  upon  information 
and  belief — the  only  possible  ground  upon  which  they  can  be 
made.  In  this  present  case  the  plaintiff  in  his  affidavit  refers 
to  his  complaint  on  file,  and  says:  "  (3)  I  have  fully  and  fairly 
stated  the  facts  of  the  case  to  Messrs.  Carpenter,  Day  &  Car- 
penter, attorneys  of  this  court  in  the  city  of  Helena,  Montana, 
my  attorneys,  and  I  am  by  them  informed,  and  I  verily  believe, 
that  I  have  a  good  cause  of  action  in  this  suit  against  the  said 
defendants,  as  will  fully  appear  by  my  verified  complaint  herein, 
to  which  reference  is  hereby  made,  and  the  said  defendants 
Rosell  C.  Collis  and  Mary  Collis  are  necessary  and  proper  par- 
ties defendant  thereto,  as  I  am  advised  by  my  said  counsel  after 
such  statement  made  as  aforesaid,  and  as  I  verily  believe." 

We  hold  that  the  affidavit  is  sufficient,  and  the  authorities  sus- 
taining this  conclusion  will  be  found  in  note  to  17  Encyclopedia 
of  Pleading  and  Practice,  61. 

4.  Appellants  contend  that  the  district  court  should  have 
vacated  the  judgment,  opened  the  default  and  permitted  the  de- 
fendants to  answer,  for  the  reason,  as  it  is  claimed,  the  record 
discloses  that  the  plaintiff  practiced  deceit  in  procuring  the 
order  for  publication.    If  we  understand  counsel  for  appellants 
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correctly,  their  contention  is  that  in  his  complaint  and  affidavit 
for  publication,  plaintiff  Smith  made  allegations  as  to  his  owner- 
ship of  the  land  involved  which  were  not  true  and  which  he 
could  not  have  believed  were  true,  and  purposely  omitted  the 
statement  of  facts  which  he  knew  to  be  true,  and  which,  if  stated, 
would  have  shown  that  he  did  not  have  a  cause  of  action,  and 
that  these  facts  appear  from  the  affidavit  filed  by  Church,  for  the 
defendants  in  support  of  their  motion  to  vacate  the  judgment, 
and  that  for  the  purposes  of  this  motion  such  affidavit  is  to  be 
taken  as  true.  If  in  a  suit  in  equity  to  set  aside  a  default  judg- 
ment for  fraud,  it  appeared  from  the  evidence  that  plaintiff 
had  knowingly  misrepresented  the  facts,  either  by  stating  that 
which  was  known  to  be  false  or  by  suppressing  a  known  truth, 
and  by  such  misrepresentation  had  imposed  upon  the  court  or 
clerk  in  procuring  the  order  for  publication,  the  court  would 
set  aside  the  judgment.  This  is  in  effect  the  holding  in  Dunlap 
v.  Steere,  92  Cal.  344,  27  Am.  St.  Rep.  143,  28  Pac.  563,  16  L.  B. 
A.  361;  but  we  do  not  understand  the  rule  to  be  as  stated  by 
counsel  for  appellants  that,  on  motion  to  set  aside  a  default, 
the  affidavit  in  support  of  the  motion  will  be  treated  as  true,  in 
the  sense  that  it  demonstrates  the  falsity  of  plaintiff's  com- 
plaint or  affidavit  for  publication,  or  both,  in  so  far  as  the  alle- 
gations conflict.  If  that  was  true,  then  in  every  instance  wherein 
defendant's  affidavit  conflicted  with  the  affidavit  for  publication 
. — and  this  would  occur  in  practically  every  case — fraud  on  the 
part  of  the  plaintiff  in  procuring  the  order  would  be  established 
by  an  ex  parte  affidavit,  even  though  a  subsequent  trial  might 
demonstrate  that  the  allegations  in  defendant's  affidavit  were 
not  supported  by  the  proof — were  in  fact  untrue.  It  is  the 
rule  that  upon  a  motion  to  set  aside  a  default,  the  facts  stated 
in  the  affidavit  of  merits  as  the  defense  intended  to  be  interposed. 
cannot  be  controverted  by  a  counter-affidavit,  and  this  for  the 
reason  that  on  the  hearing  of  the  motion  the  court  will  not  try 
the  right  of  defendant  upon  the  merits  by  ex  parte  affidavits, 
but  will  confine  itself  to  an  investigation  of  the  affidavit  of  merits 
to  see  whether  a  prima  facie  defense  is  made  out.     (23  Cyc.  958; 
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Butte  Butchering  Co.  v.  Clarke,  19  Mont.  306,  48  Pac.  303.) 
Beyond  this  the  rule  does  not  go;  and  neither  the  trial  court 
nor  this  court  will  convict  the  plaintiff  of  fraud  or  deceit  in 
advance  of  a  judicial  determination  as  to  whether  the  allega- 
tions of  his  complaint  and  affidavit  for  publication  are  true,  or 
whether  the  allegations  in  the  affidavit  made  on  behalf  of  de- 
fendants are  true. 

5.  It  is  insisted  that  the  application  to  set  aside  the  default 
was  not  addressed  to  the  discretion  of  the  trial  court,  but  should 

have  been  granted  as  a  matter  of  right.     Section  6589,  Revise^ 

» 

Codes,  provides:  "(1)  The  court  may  likewise  in  its  discretion 
#  •  *  relieve  a  party  •  •  •  from  a  judgment  *  •  • 
taken  against  him  through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect.  •  •  •  (2)  When  from  any  cause  the 
summons  in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow  on  such  terms  as  may  be  just, 
such  defendant  or  his  legal  representative,  at  any  time  within 
one  year  after  the  rendition  of  any  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action."  This  section 
deals  with  two  classes  of  persons ;  the  first  comprises  defendants 
who  have  been  personally  served  with  summons  but  through  mis- 
take, inadvertence,  surprise  or  excusable  neglect  have  defaulted. 
As  to  this  class  the  rule  is  uniform  that  a  motion  to  set  aside 
the  default  is  addressed  to  the  sound,  legal  discretion  of  the  trial 
court,  and  to  move  such  discretion  in  favor  of  the  defaulted 
party,  he  must  present  a  valid  excuse  for  his  mistake,  inadver- 
tence or  neglect;  must  show  that  he  has  moved  promptly  to  set 
aside  the  default ;  that  he  has  prima  facie  a  good  defense  on  the 
merits;  and  that  the  judgment  against  him,  if  permitted  to 
stand,  will  affect  him  injuriously.  (Bowen  v.  Webb,  34  Mont. 
61,  85  Pac.  739.)  The  second  class  of  persons  dealt  with  by  the 
section  above  comprises  those  defendants  upon  whom  there  has 
been  constructive  service  of  summons  and  who  have  defaulted. 
May  a  person  belonging  to  this  class  have  the  default  set  aside 
as  a  matter  of  right  if  he  applies  within  one  year  from  the  date 
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of  judgment,  or  is  his  application  also  addressed  to  the  discre- 
tion of  the  court? 

There  are  very  few  states  which  have  statutes  similar  to  our 
own.    There  are,  therefore,  few  decided  cases  upon  the  question 
propounded.    The  statutes  of  Kansas,  Nebraska  and  Iowa  in 
terms  confer  the  right  upon  defaulting  defendants  who  bring 
themselves  within  the  law.    The  statute  of  Tennessee  presents 
some  resemblance  to  the  statutes  of  the  states  just  named,  but 
little,  if  any,  to  our  own  Code  provision.    The  North  Carolina 
statute  is  similar  to  the  first  portion  of  ours,  but  so  far  as  our 
investigation  discloses,  it  does  not  contain  any  provision  cor- 
responding to  that  portion  of  our  Code  section  now  under  con- 
sideration.   Minnesota  has  a  provision  somewhat  similar  to  ours, 
and  California  a  statute  the  same  as  our  own.    The  Minnesota 
court  first  inclined  to  the  view  that  an  application  under  this 
provision  of  the  law  was  addressed  to  the    discretion  of  the 
court ;  but  later,  in  Lord  v.  Hawkins,  39  Minn.  73,  38  N.  W.  689. 
said:  "The  construction  we  place  on  section  66  is  that  it  pro- 
vides to  the  defendant  who  comes  within  its  terms,  and  who  shows 
that  he  has  a  good  defense,  and  who  has  not  lost  his  right  by 
laches,  an  opportunity  to  defend  as  a  matter  of  right,  and  not  of 
discretion."    In  Mueller  v.  McCuUoch,  59  Minn.  409,  61  N.  W. 
455,  that  court  said:  "  Although  an  application  of  this  character, 
made  under  the  provisions  of  1878,  O.  S.,  Chapter  66,  section 
66,   is  largely   addressed   to  the   discretion   of  the   court,  it 
ought  not  to  be  favorably  considered  when  the  presumption 
that  the  party  in  default  has  been  diligent  after  receiving  notice 
of  the  pendency  of  the  action  is  expressly  and  conclusively  re- 
butted, as  it  was  in  this  instance."    In  Bogart  v.  Kiene,  85  Minn. 
261,  88  N.  W.  748,  the  court  said:  "The  motion  was  made  under 
the  provisions  of  Q.  S.  1894,  section  5206    [same  as  section 
66  referred  to  in  the  last  case] ;  and  defendant  insists  that 
he  was  entitled  to  the  relief  asked  for  as  a  matter  of  right, 
and  that  the  court  erred  in   denying  his  motion.    There  is  no 
question,  under  the  decisions  of  this  court,  that  an  application 
for  leave  to  defend,  where  default  judgment  has  been  entered 


42  Mont]  Smith  v.  Collis  et  al.  367 

on  service  of  the  summons  by  publication,  is  not  addressed  to 
the  discretion  of  the  court;  but  the  relief  is  granted  as  a  matter 
of  right  where  the  application  is  seasonably  made.  If  defendant 
makes  a  proper  motion  to  set  aside  the  judgment,  is  not  guilty  of 
laches  in  doing  so,  and  presents  an  answer  setting  forth  a  good 
defense  to  the  action,  the  judgment  is  set  aside,  and  defendant 
let  in  to  defend,  as  a  matter  of  right,  and  not  of  discretion; 
but  if  he  be  guilty  of  laches  and  unnecessary  delay  in  making  his 
application,  he  loses  his  absolute  right  to  be  relieved  from  his 
default,  and  can  be  relieved  only  by  excusing  his  default,  and 
addressing  his  application  to  the  discretion  of  the  court  under 
section  5267. ' '  To  the  same  effect  is  Cutler  v.  Button,  51  Minn. 
550,  53  N.  W.  872.  In  each  of  these  last  three  cases  relief  was 
denied  the  defaulting  defendant  on  account  of  unreasonable 
delay  in  making  his  motion,  even  though  the  motion  was  sub- 
mitted within  the  year  allowed  by  the  statute ;  in  fact,  in  Mueller 
v.  McCuUoch  the  motion  was  made  only  twenty-seven  days  after 
judgment,  while  in  Bogart  v.  Kiene,  the  motion  was  made  thirty- 
four  days  after  entry  of  judgment. 

After  considering  the  decided  cases  from  Kansas,  Kentucky, 
Minnesota,  Nebraska  and  North  Carolina,  Mr.  Freeman  in  his 
work  on  Judgments  says:  "Notice  of  the  defendant's  applica- 
tion must  be  given  to  the  adverse  party,  and  the  defendant  must 
show  that  he  had  no  actual  notice  of  the  pendency  of  the  action 
in  time  to  appear  and  make  his  defense.  On  complying  with  the 
conditions  of  the  statute,  the  moving  party  secures  an  absolute 
right  to  have  the  judgment  opened,  which  the  court  has  no  dis- 
cretion to  deny."  (1  Freeman  on  Judgments,  4th  ed.,  sec.  105.) 
In  California  the  same  doctrine  is  announced,  except  that  the 
burden  is  placed  upon  the  plaintiff  to  show  laches  on  the  part  of 
defendant  (Gray  v.  Lawlor,  151  Cal.  352,  90  Pac.  691,  12  Ann. 
Cas.  990.)  The  practical  effect  of  the  California  court's  holding 
is  that  the  defendant,  who  lias  not  been  personally  served  with 
summons,  shall  have  at  least  one  year  more  time  within  which 
to  answer  to  the  merits  than  is  given  to  a  defendant  personally 
served,  although  the  statute  prescribes  that  in  either  case  the 
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defendant  shall  have  only  twenty  days  after  service  of  the  sum* 
mons  within  which  to  appear.  We  do  not  think  that  such  mean- 
ing can  be  given  to  the  language  of  the  statute.  Section  6589 
refers  to  every  defendant  who  may  have  been  served  by  pub- 
lication or  its  equivalent;  and  if  any  one  of  those  thus  in- 
cluded may  assert  his  right  to  answer  after  judgment  as  a  mat- 
ter of  right,  then  everyone  who  may  thus  be  served  may  likewise 
make  the  same  claim.  A  defendant  residing  in  this  state  who 
conceals  himself  to  avoid  personal  service  of  summons  may  be 
served  by  publication.  (Section  6520.)  Would  anyone  say  that 
a  defendant  resident  of  this  state,  who  has  actual  knowledge  of 
the  pendency  of  an  action  against  him,  and  who  willfully  con- 
ceals himself  to  avoid  personal  service  of  summons,  can  come 
into  court  after  he  defaults,  and  assert  as  a  matter  of  right  his 
application  to  have  the  default  set  aside  f  We  think  not.  We 
decline  to  place  an  interpretation  upon  the  statute  which  will 
lead  to  a  result  so  ridiculous.-  This  illustration  is  used  to  show 
the  far-reaching  effect  of  the  contention  made  by  counsel  for  ap- 
pellants; for  the  nonresident  defendant  not  personally  served 
stands  upon  the  same  footing,  under  the  statute,  as  the  resident 
defendant  who  has  willfully  concealed  himself  to  avoid  service 
of  summons,  so  far  as  the  right  to  appear  and  answer  after 
judgment  by  default  is  concerned ;  that  is  to  say,  if  the  statute 
grants  the  relief  as  a  matter  of  right  to  the  one,  it  grants  it  to 
the  other  as  well.  Section  6589  does  not  provide  that  the  de- 
faulting defendant  shall  be  permitted  to  answer,  but  only  that 
the  court  may  allow  him  to  answer.  We  do  not  think  there  is 
any  substantial  difference  between  the  two  provisions  of  this 
section ;  certainly  not  such  a  difference  as  to  call  for  a  different 
rule  as  to  the  character  of  application  or  the  burden  of  proof. 
We  think  in  either  instance  the  application  is  addressed  to  the 
sound,  legal  discretion  of  the  trial  court.  If  personal  service 
was  had,  the  defaulting  defendant  may  excuse  his  default  by 
showing  that  it  was  taken  through  mistake,  inadvertence,  sur- 
prise or  excusable  neglect.  If  service  was  had  by  publication  or 
its  equivalent,  the  defaulting  party  ought  to  show  that  he  did 
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not  have  actual  notice  of  the  pendency  of  the  action  in  time  to 
defend.  This  does  not  impose  any  hardship  upon  him.  In 
either  case  the  defaulting  party  ought  to  show  that  he  moved 
promptly  upon  discovering  that  default  had  been  taken  against 
him;  that  he  has  a  good  defense  upon  the  merits,  and  that  the 
judgment,  if  allowed  to  stand,  will  prejudicially  affect  him. 
We  do  not  see  any  reason  for  making  the  distinction  between 
the  two  classes  of  persons  which  is  made  by  some  of  the  courts. 

In  justification  of  its  position,  the  California  court  in  the 
case  above  said:  "Where  he  [nonresident  defendant]  has  had 
no  personal  service,  there  is,  with  respect  to  his  right  to  relief 
in  such  cases,  no  presumption  of  knowledge,  or  of  inexcusable 
negligence,  on  his  part,  and  he  is  only  required  to  show  the 
lack  of  personal  service.' '  That  may  or  may  not  be  true.  Sec- 
tion 6521  above  provides:  "In  case  of  publication,  where  the 
residence  of  a  nonresident  or  absent  defendant  is  known,  the 
clerk  must  forthwith  deposit  a  copy  of  the  summons  and  com- 
plaint in  the  postoffice,  directed  to  the  person  to  be  served  at 
his  place  of  residence."  Section  7962  provides  that  it  will  be 
presumed  "that  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail."  The  record  in  this  case 
discloses  that  on  the  day  after  this  action  was  commenced,  the 
clerk  of  the  court  in  Helena  mailed  to  each  of  the  defendants 
at  his  known  place  of  residence  a  copy  of  the  summons  and  com- 
plaint, and  the  presumption,  therefore,  must  be  indulged  that 
defendants  had  actual  notice  of  the  pendency  of  this  action  a 
considerable  time  before  their  default  was  entered.  In  a  case 
of  this  character,  then,  the  rule  announced  by  the  California 
court  does  not  have  application ;  while  in  Minnesota,  Iowa,  Kan- 
sas, Nebraska  and  Texas  actual  knowledge  on  the  part  of  the 
nonresident  defendant  has  been  quite  uniformly  held  to  be  suffi- 
cient to  defeat  an  application  to  set  aside  a  default  after  judg- 
ment. (Clark  v.  Tull,  113  Iowa,  143,  84  N.  W.  1030;  Stover  v. 
Hough,  47  Neb.  789,  66  N.  W.  825;  Bogart  v.  Kiene,  above; 
Cutler  v.  Button,  above ;  Satterlee  v.  Orubb,  38  Kan.  234, 16  Pac. 
475;  23  Cyc.  915;  1  Black  on  Judgments,  sec.  313.) 

42  Mont.— 24 
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Assuming,  then,  that  this  application  was  addressed  to  the 
discretion  of  the  trial  court,  does  the  record  disclose  an  abuse 
of  such  discretion  f  The  affidavit  in  support  of  the  motion  is 
made  by  W.  B.  Church,  who  asserts,  among  other  things,  that 
neither  defendant  received  a  copy  of  the  summons  and  com- 
plaint, and  that  neither  knew  of  the  pendency  of  the  action  until 
long  after  the  judgment  was  rendered;  but  he  does  not  state 
how  long  after.  He  does  not  assufne  to  state  when  defendants 
first  learned  of  the  default  and  judgment,  and  it  is  therefore 
impossible  to  know  whether  this  motion  was  made  immediately 
after  such  knowledge  was  acquired,  or  whether  defendants  de- 
layed several  months  in  making  their  application  or  in  having  it 
made.  Furthermore,  the  assertion  of  Church  that  neither  de- 
fendant received  a  copy  of  the  summons  and  complaint  must 
have  been  made  only  on  information  and  belief.  There  is  not 
any  affidavit  by  either  defendant — the  only  persons  who  could 
have  known  the  facts — and  there  is  not  any  excuse  offered  for 
their  failure  to  disclose  the  facts  as  they  are.  In  weighing  the 
evidence  before  it,  the  court  must  have  deemed  this  hearsay 
statement  insufficient  to  overcome  the  evidence  furnished  by  the 
clerk's  affidavit  and  the  presumption  declared  by  the  statute. 
Certainly,  we  cannot  say  that  such  a  determination  would  not  be 
justified ;  and  since  this  court  enters  upon  its  investigation  with 
a  presumption  that  the  trial  court's  ruling  was  correct,  it  will 
be  upheld  if  it  can  be  done  upon  any  reasonable  hypothesis. 

Upon  the  theory  of  the  statute  which  we  adopt,  a  defaulting 
nonresident  defendant  not  personally  served  must  show  (1)  that 
he  did  not  have  actual  notice  of  the  pendency  of  the  action  in 
time  to  make  a  defense;  (2)  that  he  proceeded  promptly  to 
have  the  default  set  aside;  (3)  that  he  has  a  prima  facte  defense 
upon  the  merits;  and  (4)  that  the  judgment,  if  permitted  to 
stand,  will  affect  him  injuriously.  In  this  view  of  the  law,  the 
appellants  here  failed  to  meet  the  second  requirement  altogether, 
and  seek  to  show  compliance  with  the  first,  by  what,  in  the  very 
nature  of  things,  was  hearsay  evidence.    We  cannot  say  that 
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the  trial  court  abused  its  discretion,  and  the  order  is  therefore 
affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 
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Mining  Claims — Location — Declaratory  Statement — Sufficiency — 
Adverse  Suits — Abandonment — Forfeiture — Presumptions — 
Rights  of  Senior  and  Junior  Locators — Equity — Findings — 
Conclusiveness, 

Equity  Gases — Findings — Conclusiveness. 

1.  A  finding  of  the  district  court  in  an  equity  case,  against  which 
the  evidence  does  not  preponderate,  will  be  deemed  conclusive  on 
appeal  when  attacked  on  the  ground  that  the  evidence  is  insufficient 
to  justify  it. 

Mining  Claims — Declaratory  Statements— Sufficiency. 

2.  Under  the  rule  that  a  declaratory  statement  of  the  location  of  a 
lode  claim  sufficiently  identifies  the  claim  if  by  any  reasonable 
construction,  in  view  of  the  surrounding  circumstances,  notice  is 
imparted  by  it  to  subsequent  locators  that  the  particular  portion 
of  the  publie  domain  has  been  located,  a  statement  which  referred 
in  its  descriptive  part  to  a  well-known  patented  claim  (naming  it), 
lying  in  the  direction  indicated  and  at  about  the  distance  given 
in  the  document,  satisfied  the  requirement  of  the  statute  in  this 
resDect. 

Same — Validity  of  Location — Presumptions. 

3.  A  location  of  a  mining  claim  once  shown  to  be  a  valid  and  sub- 
sisting one  will  be  presumed  to  remain  so,  until  the  time  for  doing 
the  annual  representation  work  shall  have  expired,  in  the  absence 
of  proof  of  some  act  or  declaration  evincing  a  present  intention 
on  the  part  of  the  locator  to  abandon  the  claim. 

Same — Bights  of  Senior  and  Junior  Locators. 

4.  A  location  based  upon  a  discovery  made  within  the  boundaries 
of  a  valid  and  subsisting  claim  is  void  db  initio,  and  the  subsequent 
abandonment  or  forfeiture  of  the  senior  location  does  not  inure  to 
the  benefit  of  the  junior  one. 
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Appeal  from  District  Court,  Jefferson  County;  Lett.  L. 
Callaway,  Judge. 

Action  by  Alexander  S.  Street  and  others  against  the  Delta 
Mining  Company.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

For  Appellants,  there  was  a  brief  by  Messrs.  Roote  &  Murray, 
Messrs.  Breen  dk  HogevoU,  Mr.  T.  O'Leary,  and  Mr.  A.  C.  Mtr 
Daniel.    Oral  argument  by  Mr.  McDaniel. 

The  Rolf  declaratory  statement  is  fatally  defective,  for  the 
reason  that  it  does  not  state  that  the  vein  is  cut  ten  feet  below  the 
surface.  (Dolan  v.  Passmore,  34  Mont.  277,  85  Pac.  1034) 
The  respondent  is  bound  by  the  description  of  the  discovery  work 
in  the  declaratory  statement,  and  can  prove  no  other  than  that 
in  the  declaratory  statement;  in  other  words,  respondent  is 
bound  by  its  record.  (Sickles'  Mining  Law  and  Decisions,  p. 
47.) 

The  Wickes  (Heuer  location)  declaratory  statement  is  invalid, 
for  the  reason  that  the  dimensions  of  the  discovery  cut  are  not 
given.  (Hahn  v.  James,  29  Mont.  1,  73  Pac.  965;  Helena  etc.  Co. 
v.  Baggaley,  34  Mont.  464,  87  Pac.  455.) 

The  Wickes  (McCabe  and  King  location)  declaratory  state- 
ment is  invalid,  for  the  reason  that  it  is  not  stated  therein  that  a 
well-defined  crevice  or  valuable  deposit  is  disclosed  in  the  dis- 
covery cut.  The  description  of  the  cut  is  as  follows:  " Since 
and  within  sixty  days  from  the  date  of  this  location,  the  follow- 
ing work  has  been  performed  upon  said  lead,  viz. :  At  the  point 
of  discovery  a  cut  the  dimensions  of  which  are  ten  by  four  feet 
and  ten  feet  in  depth  is  run."  Such  a  cut  as  here  described  is 
not  the  equivalent  of  a  shaft,  wherein  a  well-defined  crevice  or 
valuable  deposit  must  be  disclosed.  (Terrible  M.  Co.  v.  Argen- 
tine M.  Co.,  89  Fed.  583 ;  Argentine  M.  Co.  v.  Terrible  M.  Co., 
122  U.  S.  478,  7  Sup.  Ct.  1356,  30  L.  Ed.  1140.)  In  Van  Zandt 
v.  Argentine  M.  Co.,  8  Fed.  725,  728,  2  McCrary,  159,  it  is  said: 
"  A  location-  rests  on  what  may  be  found  in  the  discovery  shaft; 
and  if  nothing  is  found  there,  or  if  what  is  found  there  does  not 
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extend  beyond  the  limits  of  the  shaft,  the  discovery  of  a  body  of 
ore  elsewhere  in  the  claim  will  not  avail.' '  (Lindley  on  Mines, 
sec.  345 ;  Seals  v.  Cone,  27  Colo.  473,  83  Am.  St.  Rep.  92,  62  Pac. 
948 ;  McMillan  v.  Ferrum  M.  Co.,  32  Colo.  38,  105  Am.  St.  Rep. 
64,  74  Pac.  461.)  Since  a  vein  must  be  disclosed  in  the  discovery 
cut,  it  must  appear  from  the  record  that  a  vein  has  been  dis- 
closed in  the  cut,  for  the«reoord  cannot  be  supplemented  by  oral 
proof  of  what  has  been  done.  (Dolan  v.  Passmore,  34  Mont.  277, 
85  Pac.  1034.)  While  on  the  subject  of  this  declaratory  state- 
ment, the  insufficiency  of  the  evidence  to  support  it  may  be 
pointed  out.  Mr.  Pennington  was  the  only  witness  who  testified 
concerning  the  location  of  this  claim.  His  testimony  is  entirely 
void  of  any  evidence  of  discovery  work,  if  any,  done  on  this 
claim.  The  discovery  is  barely  mentioned.  A  court  cannot  pre- 
sume the  performance  of  statutory  requirements  which  are  con- 
ditions precedent  to  the  acquiring  of  title  to  mineral  lands. 
(Zeckendorf  v.  Hutchinson,  1  N.  M.  476.)  The  declaratory 
statement  is  not  prima  facie  evidence  of  due  location  of  respond- 
ent's lode.  {Uinta  etc.  Co.  v.  Creede  etc.  Co.,  119  Fed.v  164.) 
And  all  the  necessary  steps  to  make  a  location  must  be  proved 
at  trial.  (Mutchmor  v.  McCarty,  149.  CaL  603,  87  Pac.  85; 
Bryan  v.  McCaig,  10  Colo.  309,  15  Pac.  413.) 

The  next  question  is  whether  the  abandonment  of  a  prior  loca- 
tion will  inure  to  the  benefit  of  a  later  location  on  the  same 
ground — supposing  for  the  purpose  of  this  that  Heuer's  loca- 
tions of  the  Wickes  and  the  Rolf  were  valid  locations  at  the 
time  of  the  location  of  the  June  Bug.  It  has  been  decided  by  the 
supreme  court  of  Montana,  in  Helena  etc.  Co.  v.  Baggaley,  34 
Mont.  464,  87  Pac.  455,  following  Lavagnino  v.  Vhlig,  198  U.  S. 
443,  25  Sup.  Ct.  716,  49  L.  Ed.  1119,  that  the  abandonment  of 
the  prior  location  inures  to  the  benefit  of  a  later  location.  We 
are  aware  that  the  supreme  court  of  the  United  States  in  Far- 
reU  v.  Lockhart,  210  U.  S.  142,  28  Sup.  Ct.  681,  52  L.  Ed.  994, 
16  L.  R.  A.,  n.  s.,  162,  has  modified  the  case  of  Lavagnino  v. 
Vhlig  in  respect  to  abandonment.  The  facts  in  the  Baggaley  and 
Lavagnino  Cases  are  different  from  the  facts  in  the  Farrell  Case 
and  the  case  here.    In  the  former  cases  the  time  for  the  com- 
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pletion  of  the  first  locations  had  not  expired  when  the  second 
locations  were  made,  and  the  prior  locations  were  never  com- 
pleted* In  the  latter  cases  the  first  locations  had  been  completed 
before  the  second  locations  were  made — all  the  time  ^Miming 
but  not  admitting,  that  the  Wickes  and  the  Rolf  claims  were 
valid.  There  would  seem  to  be  no  difference  in  principle  be- 
tween the  abandonment  of  an  incomplete  location  after  second 
location  and  the  abandonment  of  a  complete  location  after  second 
location,  for  both  operate  equally  to  devest  the  first  locator  of 
all  his  rights.  And  on  the  authority  of  the  BaggdUy  Case  it  is 
submitted  that  the  right,  if  any,  of  the  locator  of  the  Wickes  and 
Rolf  inured  to  the  benefit  of  the  locators  of  the  June  Bug.  (See, 
also,  Morrison's  Mining  Rights,  14th  ecL,  99,  where  the  Baggaiey 
Case  is  cited  with  approval) 

The  testimony  of  Street  is  to  the  effect  that  Heuer  had  in 
November,  1902,  expressed  his  intention  to  abandon  and  had 
abandoned  his  ground.    A  mining  claim  may  be  abandoned 
either  expressly  or  impliedly.    It  may  be  effected  by  a  plain 
declaration  of  an  intention  to  abandon.     (North  A.  E.  Co.  v. 
Adams,  104  Fed.  404, 45  G.  C.  A.  185.)    A  mining  claim  may  also 
be  abandoned  by  the  locator  giving  others  permission  to  enter 
and  locate.     (Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369;  Oberio 
v.  Smith,  37  Colo.  21,  86  Pac.  86.)     Now,  if  a  locator  can  give 
permission  to  others  to  enter  and  locate,  and  such  permission 
operates  as  an  abandonment  of  the  prior  location,  why  cannot  a 
prior  locator,  after  entry  and  location  by  a  second  locator,  ratify 
the  entry  and  location  of  the  second  locator,  and  by  such  ratifica- 
tion the  rights  of  the  second  locator  attach  as  if  permission  to 
enter  had  been  given  before  the  second  location!    In  the  case  of 
Oberto  v.  Smith,  37  Colo.  21,  86  Pac.  86,  three-fourths  of  the 
prior  locators  gave  Oberto  permission  to  enter  and  locate.    Oberto 
did  enter  and  locate  before  the  fourth  prior  locator  gave  permis- 
sion.    The  fourth  prior  locator,  after  Oberto 's  location,  ratified 
the  acts  of  the  other  prior  locators,  and  the  court  held  Oberto 's 
location  good  and  that  the  ratification  related  back  to  the  date 
of  the  first  permission  to  locate. 
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The  evidence  is  insufficient  to  show  that  veins  are  disclosed  in 
the  discoveries  made  by  McCabe  and  King,  namely  the  Wickes, 
the  Covelite,  the  Mammoth,  the  Daisy,  the  Song  Bird  and  the 
Ruby.  The  statute  requires  "a  well-defined  crevice  or  valuable 
deposit."  (Laws  1901,  p.  140.)  A  well-defined  "crevice" 
means  a  mineral-bearing  vein.  (Beats  v.  Cone,  27  Colo.  473,  83 
Am.  St.  Rep.  92,  62  Pac.  948,  958.)  "To  constitute  a  vein  it  is 
not  absolutely  necessary  that  there  should  be  a  clean  fissure  filled 
with  mineral,  but  it  may  and  does  exist  when  filled  in  places  with 
other  matter.  The  fissure  should,  of  course,  have  form,  and  be 
well  defined  with  hanging  and  foot  walls/'  (Consolidated  etc. 
Co.  v.  Champion  M.  Co.,  63  Fed.  540;  Van  Zandt  v.  Argentine 
M.  Co.,  8  Fed.  725,  2  McCrary,  159 ;  Terrible  M.  Co.  v.  Argentine 
M.  Co.,  89  Fed.  583.) 

In  behalf  of  Respondent,  Mr.  L.  P.  Forestett  and  Mr.  I.  A. 
Cohen  submitted  a  brief.    Mr.  ForesteU  argued  the  cause  orally. 

It  is  claimed  by  appellants  that  the  declaratory  statement  of 
the  Eolf  is  fatally  defective,  for  the  reason  that  it  does  not 
contain  the  statement  that  the  vein  is  cut  ten  feet  below  the  sur- 
face. This  question  was  not  raised  upon  the  trial  of  the  case, 
and  is  not  now  before  this  court.  The  objection  to  its  introduc- 
tion was  that  in  referring  to  the  Altar  California  (patented) 
claim,  it  was  too  indefinite  in  its  description  of  natural  objects  or 
monuments  whereby  to  identify  the  claim.  The  statement  also 
refers  to  the  adjoining  claim  on  the  north  as  the  "Wickes"  claim. 
The  Wickes  location  had  been  previously  made,  and  the  de- 
claratory statement  filed  a  month  before.  Under  the  circum- 
stances, we  respectfully  submit  that  a  reference  to  these  claims, 
they  both  being  of  record,  and  one  of  them  patented,  was  a  suffi- 
cient reference  to  a  natural  object  within  the  provisions  of  the 
statute.     (Tiggemm  v.  Mrzlak,  40  Mont.  19,  105  Pac.  77.) 

It  is  contended  that  the  declaratory  statement  as  filed  should 
show  that  the  vein  was  cut  ten  feet  deep.  The  cut  made  on  the 
Bolf  was  an  open  cut.  And  under  the  statute  (Pol.  Code,  1895, 
sec  3611),  the  cut  need  not  have  been  ten  feet  deep,  and  con- 
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sequently  need  not  have  cut  the  .vein  at  that  depth.  All  that 
was  required  was  a  cut  ten  feet  in  length  along  the  lode  from 
the  point  of  discovery.  The  declaratory  statement  recites  that 
the  locator  dug  a  cut  at  the  point  of  discovery  of  the  following 
dimensions:  Fifteen  feet  long,  four  feet  wide  and  ten  feet  deep, 
wherein  is  disclosed  a  well-defined  crevice  and  valuable  deposit 
of  ore.  Within  the  rule  declared  in  Giberson  v.  Tuolumne  Cop- 
per  Min.  Co.,  41  Mont.  396,  109  Pac.  974,  the  declaratory  state- 
ment of  the  Rolf  in  this  respect  was  sufficient. 

It  is  said  that  the  declaratory  statement  of  the  Rolf  does  not 
show  where  the  lead  was  discovered,  and  does  not  state  that  the 
discovery  work  was  ten  feet  along  the  vein.  In  the  case  of  Giber- 
son  v.  Tuolumne  Copper  Min.  Co.,  supra,  with  reference  to  this 
point,  it  was  held  that  a  substantial  compliance  with  the  statute 
in  this  regard  is  all  that  is  required.  However,  before  appellants 
can  complain,  they  must  have  then  completed  a  proper  location. 
{Thornton  v.  Kaufman,  40  Mont.  282,  135  Am.  St.  Rep.  618,  106 
Pac.  361.) 

No  better  statement  of  the  location  of  the  appellants'  alleged 
discovery  of  the  June  Bug  is  contained  in  their  declaratory 
statement.  So  if  full  rein  be  given  to  the  argument  advanced 
by  appellants,  they  have  hoisted  themselves  on  their  own  petard, 
and  have  no  valid  location  themselves,  and  therefore  will  not  be 
heard  to  complain  of  respondents.  "A  subsequent  locator  is  not 
in  a  position  to  complain  until  he  has  completed  a  valid  location. 
A  party  not  interested  in  the  ground  in  controversy  and  having 
no  right  therein  cannot  object  to  the  acts  of  defendants. ' '  (  Wil- 
son v.  Freeman,  29  Mont.  470,  75  Pac.  84,  68  L.  R.  A.  833 ;  If  0- 
waukee  Gold  Extraction  Co.  v.  Gordon,  37  Mont.  209,  95  Pac 
995;  Thornton  v.  Kaufman,  supra.)  "The  filing  of  a  defective 
certificate  of  location  of  a  mining  claim  or  failure  to  file  any  cer- 
tificate does  not  invalidate  the  claim,  and  this  is  so  even  where 
the  certificate  is  void."  (Gibson  v.  Hjul  (Nev.),  108  Pac.  759; 
Ford  v.  Campbell,  29  Nev.  578,  92  Pac.  206,  208,  and  cases  cited.) 
Both  statements  being  in  pari  materia,  and  respondent 's  location 
being  the  senior,  appellants  would  have  no  right  as  against  it. 
"Location  notices  must  receive  a  liberal  construction  to  the  end 
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of  upholding  them  when  in  good  faith."  (Bismarck  Mountain 
O.  M.  Co.  v.  North  Sunbeam  G.  M.  Co.,  14  Idaho,  516,  95  Pac. 
14;  Farmington  G.  M.  Co.  v.  Rhymney  G.  &  C.  Co.,  20  Utah,  363, 
77  Am.  St.  Eep.  913,  58  Pae.  832 ;  EUers  v.  Boatman,  111  U.  S. 
356,  4  Sup.  Gt.  432,  28  L.  Ed.  454.) 

It  is  said  by  appellants  that  the  declaratory  statement  is  not 
prima  facie  evidence  of  the  due  location  of  respondent's  lode. 
"A  declaratory  statement  is  prima  facie  evidence  of  the  facts 
required  by  law  to  be  stated  therein."  (Lindley  on  Mines,  sec. 
392,  and  cases  cited;  O'Reilly  v.  Campbell,  116  U.  S.  418,  6  Sup. 
Ct.  421,  29  L.  Ed.  669 ;  Garfield  M.  &  M.  Co.  v.  Hammer,  6  Mont. 
53,  8  Pac.  153;  Hammer  v.  Garfield  etc.  M.  Co.,  130  U.  S.  291, 
9  Sup.  Ct.  548,  32  L.  Ed.  964;  27  Cyc.  577  (B).)  It  should  be 
liberally  construed,  and  substantial  compliance  with  the  statute 
is  all  that  is  required.  (Bismarck  etc.  M.  Co.  v.  North  Sunbeam 
O.  M.  Co.,  supra.) 

It  is  said  that  the  next  question  is  whether  the  abandonment 
of  &  prior  location  will  inure  to  the  benefit  of  a  later  location  on 
the  same  ground.  That  a  location,  to  be  good,  must  be  good 
when  made,  and  that  each  claimant  must  stand  upon  his  own 
location  and  take  only  what  it  will  give  him  under  the  law,  see 
Lockhart  v.  FarreU,  31  Utah,  155,  86  Pac.  1077.  The  case  of 
Helena  etc.  Co.  v.  Baggaley,  34  Mont.  464,  87  Pac.  455,  relied 
upon  by  the  appellants,  simply  followed  the  case  of  Lavagnino  v. 
Vhlig,  198  U.  S.  443,  25  Sup.  Ct.  716,  49  L.  Ed.  1119,  which  case 
has  been  modified  by  the  United  States  supreme  court  in  the  case 
of  FarreU  v.  Lockhart,  210  U.  S.  142,  28  Sup.  Ct.  681,  52  L.  Ed. 
994,  997,  as  is  admitted  by  the  appellants.  The  case  of  Farrell 
v.  Lockhart  is  also  thoroughly  exploited  by  the  supreme  court  of 
Utah,  in  which  it  was  origin-ally  decided,  in  the  case  of  Lockhart 
v.  FarreU,  supra. 

In  FarreU  v.  Lockhart,  210  U.  S.  142,  28  Sup.  Ct.  681,  52  L. 
Ed.  994,  997,  the  supreme  court  said :  "We  are  of  the  opinion,  and 
so  hold,  that  ground  embraced  in  a  mining  location  may  become 
a  part  of  the  public  domain  so  as  to  be  subject  to  another  loca- 
tion before  the  expiration  of  the  statutory  period  for  performing 
annual  labor,  if,  at  the  time  when  the  second  location  was  made, 
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there  had  been  an  actual  abandonment  of  the  claim  by  the  first 
locator."  We  also  refer  the  court  to  the  case  of  Lozar  v.  NeSL, 
37  Mont.  287,  96  Pac.  343,  in  which  this  court  held  that  in  an 
adverse  suit,  in  order  to  establish  a  prima  facie  case,  plaintiff 
must  show  that  the  ground  was  not  covered'  by  a  prior  location, 
or  if  so,  that  such  location  is  invalid  or  abandoned.  "Abandon- 
ment must  be  proved  as  a  fact  It  operates  instanter.  In  order 
to  be  susceptible  of  proof,  the  intention  must  be  evidenced  by 
some  physical  act.  Because  of  this,  some  courts  have  held  that 
abandonment  consists  of  an  act  and  intent."  (27  Cyc  597-599.) 
But  abandonment  does  not  operate  retroactively.  It  has  no  re- 
lation back.  "If  one  abandons  his  location  and!  relocates  the 
ground,  suck  relocation  does  not  relate  back,  but  takes  effect  from 
its  date."     (27  Cyc.  602;  Cheesman  v.  Shreeve,  47  Fed.  787,) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court 

This  action  was  brought  by  appellants  in  aid  of  an  adverse 
claim  filed  by  them  in  the  United  States  land  office  at  Helena, 
against  an  application  for  patent  by  respondent  to  mining  ground 
situated  in  Colorado  unorganized  mining  district  of  Jefferson 
county.  The  respondent  applied  for  patent  to  a  contiguous 
group  of  six  locations,  designated  as  the  Wickes,  Mammoth, 
Covelite,  Songbird,  Ruby,  and  Daisy  lodes.  The  adverse  claim 
is  based  on  a  location  designated  as  the  June  Bug.  The  latter 
was  located  on  June  4,  1902.  It  is  so  situated  with  reference  to 
the  respondent's  locations  that  it  conflicts  with  all  of  them.  The 
original  locators  of  the  June  Bug  were  the  appellant  Street  and 
one  Hunt.  Subsequently,  Street  acquired  the  Hunt  interest  and 
thereafter  conveyed  undivided  interests  to  the  other  appellants. 
The  Wickes  location  was  made  by  Charles  Heuer  on  August  4, 
1901.  On  May  22, 1902,  he  conveyed  to  J.  H.  McCabe.  On  June 
12,  1903,  McCabe  made  an  amended  location  for  himself  and  B. 
T.  King.  In  making  the  amended  location,  McCabe  and  Bong 
readjusted  the  lines  so  as  to  make  the  claim  pursue  more  nearly 
the  course  of  the  vein.  On  June  16,  1903,  McCabe  and  King 
located  the  Mammoth,  Covelite,  Songbird,  Ruby,  and  Daisy,  as 
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•contiguous  claims  on  the  east,  west,  and  south,  and  thereafter 
conveyed  them,  with  the  Wickes,  to  the  respondent.  At  the  trial, 
the  main  contention  made  by  respondent  was  that  the  June  Bug 
location  was  void  ab  initio,  because  the  discovery  upon  which  it 
was  made  was  within  the  boundaries  of  another  location,  then 
valid  and  subsisting,  designated  as  the  Rolf.  This  latter  location 
-was  made  by  Heuer  on  October  24, 1901.  Most  of  the  area  covered 
by  it  is  now  covered  by  the  Covelite,  Ruby,  and  Daisy,  and  also 
t>y  the  June  Bug.  The  discovery  of  the  latter  was  within  the  ex- 
terior boundaries  of  the  Rolf.  No  representation  work  was  done 
upon  this  claim  in  1902,  or  afterward.  The  subjoined  plat  shows 
the  relative  situation  of  the  Wickes,  Rolf,  and  June  Bug  at  the 
time  the  location  of  the  last  was  made. 
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Upon  the  evidence  adduced,  the  court  found  in  favor  of  the 
respondent  and  directed  judgment  to  be  entered  accordingly. 
From  it,  and  an  order  denying  a  new  trial,  plaintiffs  have  ap- 
pealed. Many  questions  are  argued  in  the  briefs  of  counsel, 
but  the  only  ones  which  it  is  necessary  to  decide  are,  whether 
the  evidence  is  sufficient  to  justify  the  findings  as  to  the  validity 
of  the  Rolf  location,  and  whether  the  court  erred  in  its  con- 
clusion that  the  June  Bug  location  was  void  ab  initio. 

The  evidence  is  somewhat  conflicting  as  to  the  steps  taken  by 
Heuer  in  the  location  of  the  Rolf,  and  the  identification  of  it  by 
reference  to  permanent  monuments  in  the  recorded  declaratory 
statement  is  somewhat  vague,  but  the  trial  court  resolved  the  issue 
on  both  of  these  points  in  favor  of  respondent.  A  careful 
reading  of  the  evidence  leads  to  the  conclusion  that  the  findings 
should  not  be  disturbed.  To  say  the  least,  the  evidence  does  not 
preponderate  against  them,  and,  under  the  rule  uniformly  ob- 
served in  this  class  of  case?,  they  must  be  deemed  conclusive  upon 
this  court.  (Finleh  v.  Heinze,  32  Mont.  354,  80  Pac.  918 ;  Bar- 
deaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6;  Watkins  v.  Wat- 
kins,  39  Mont.  367,  102  Pac.  860 ;  Pope  v.  Alexander,  36  Mont. 
82,  92  Pac.  203,  565.) 

The  reference  in  the  declaratory  statement  is  to  the  "Alta- 
California  (pat.)  *  *  •  distant  1,500  feet  in  a  northerly 
direction,"  and  to  the  "Wickes  claim"  adjoining  on  the  north. 
The  evidence  discloses  that  the  Alta-California  is  a  well-known 
claim,  or  group  of  claims,  in  the  direction  and  at  about  the  dis- 
tance indicated.  The  Wickes  claim  is  the  one  by  that  name  in 
controversy  here,  which  had  been  located  some  two  months  be- 
fore. "The  rule  applicable  is  that  if,  by  any  reasonable  con- 
struction in  view  of  the  surrounding  circumstances,  the  language 
employed  in  the  description  will  impart  notice  to  subsequent 
locators  that  the  particular  portion  of  ground  in  question  has 
been  located,  it  is  sufficient."  (Tiggeman  v.  Mrzlak,  40  Mont. 
19,  105  Pac.  77,  and  illustrative  cases  cited.) 

The  court  found  specifically  that  on  June  4,  1902,  the  Rolf  was 
a  valid,  subsisting  location,  and  that  Heuer  had  not  then  aban- 
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doned  it  nor  expressed  or  evinced  any  intention  to  do  so.  The 
question  whether  the  June  Bug  location  was  void  in  its  incep- 
tion, because  the  discovery  upon  which  it  was  based  was  within 
the  exterior  boundaries  of  the  Rolf,  turns  upon  the  proper  an- 
swer to  the  inquiry :  Did  the  subsequent  abandonment  or  forfeit- 
ure of  the  latter  inure  to  the  benefit  of  the  former!  Appel- 
lants contend  that  it  did  and  rely  with  confidence  upon  the  deci- 
sion of  this  court  in  the  case  of  Helena  Gold  &  Iron  Co.  v.  Bagga- 
ley,  34  Mont.  464,  87  Pac.  455,  in  which,  it  is  said,  this  court 
adopted  the  rule  announced  in*  the  case  of  Lavagnino  v.  Uhlig, 
198  U.  S.  443,  25  Sup.  Ct.  716,  49  L.  Ed.  1119. 

In  the  Baggaley  Case,  the  court  was  considering  the  question 
whether  the  posting  of  an  initial  location  notice  effected  an  abso- 
lute withdrawal  from  exploration  of  the  whole  area  within  a 
circle  described  by  swinging  about  the  point,  of  discovery  as  a 
center,  the  longest  distance  claimed  from  the  point  of  discovery, 
over  any  part  of  which  the  completed  location  might  be  laid 
during  the  time  allowed  by  the  statute  for  its  completion.  After 
quoting,  from  the  opinion  in  Lavagnino  v.  Uhlig,  the  conclusion 
of  the  supreme  court,  to  the  effect  that  the  senior  locator  may 
abandon  or  forfeit  his  rights  under  his  location,  and  cause  them 
in  effect  to  inure  to  the  benefit  of  the  junior  locator,  this  court 
said:  "If  this  be  the  correct  view  of  the  law  as  to  the  effect 
of  the  forfeiture  of  an  older  claim  which  is  overlapped  by  a 
junior  one — and  we  deem  it  conclusive — for  a  much  stronger 
reason  must  the  failure  of  the  claimant  to  complete  his  location 
after  posting  his  preliminary  notice  inure  to  the  benefit  of  a 
junior  locator,  whose  claim  is  in  conflict  with  such  other  claim, 
when  the  inchoate  right  acquired  by  the  discovery  and  the  post- 
ing of  the  notice  never  became  fixed  by  a  completion  of  the  loca- 
tion.' '  The  conclusion  was  reached  that  none  of  the  area  sur- 
rounding the  point  of  discovery,  where  the  notice  is  posted,  is 
absolutely  withdrawn  from  exploration,  but  that  discoveries  and 
locations  made  therein  by  others  pending  the  completion  of  the 
senior  location  are  valid,  in  so  far  as  they  do  not  conflict  with  the 
senior  location  when  completed.    It  was  held  that  the  failure  of 
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the  discoverer  of  the  Wisconsin  claim  (the  senior  location)  to 
fulfill  the  conditions  subsequent,  by  a  completion  of  his  location, 
did  not  cause  the  area  covered  by  it,  which  was  in  conflict  with 
the  Success  claim  (the  junior  location),  to  revert  to  the  public 
domain,  but  that  it  inured  to  the  benefit  of  the  latter,  the  loca- 
tion of  which  had  been  perfected. 

The  rule,  as  broadly  stated  in  the  Lavagnino  Case,  was  deemed 
controlling,  even  though  it  abrogated  the  rule  theretofore  de- 
clared in  Belli  v.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735,  and  sub- 
sequent cases,  because  it  is  the  special  prerogative  of  the  su- 
preme court  of  the  United  States  to  construe  federal  statutes. 
While  not  strictly  in  point,  because  the  controversy  in  that  case 
grew  out  of  conflicting  locations  which  had  been  completed  and 
thereafter  forfeited,  yet  in  principle  the  rule  was  deemed  to 
include  cases  like  the  Baggaley  Case,  where  the  prior  locator, 
after  initiating  his  location,  had  failed  to  complete  it  during  the 
time  prescribed  by  the  statute,  and  the  junior  locator  had  com- 
pleted his  location.  And  this  is  the  correct  view ;  for  if  the  for- 
feiture or  abandonment  of  a  location  already  completed  inures 
to  the  benefit  of  a  subsequent  location  of  the  same  ground,  made 
prior  to  the  forfeiture  or  abandonment,  for  a  much  stronger 
reason,  as  we  said,  should  the  failure  of  the  prior  locator  to 
complete  his  location  inure  to  the  benefit  of  a  junior  locator  of 
the  same  ground,  who  has  actually  complied  with  the  require- 
ments of  the  statute. 

Upon  further  consideration  of  the  situation  presented  in  the 
Baggaley  Case,  we  think  the  correct  result  was  reached,  even 
though  the  rule  of  the  Lavagnino  Case  should  have  been  held 
wrong  or  inapplicable.  To  obtain  the  exclusive  right  of  posses- 
sion of  any  portion  of  the  public  domain,  there  must  be  a  location, 
completed  in  conformity  with  the  requirements  of  the  federal 
statutes  providing  the  mode  for  acquiring  title  to  mineral  lands, 
and  also  the  state  statutes  supplemental  thereto  and  not  incon- 
sistent therewith,  by  making  a  discovery,  posting  the  prelimi- 
nary notice,  marking  the  boundaries,  doing  the  preliminary 
development  work  within  the  prescribed  time,  and  making  the 
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record  of  a  declaratory  statement  tinder  oath,  containing  the  re- 
citals required  to  be  made  therein.  It  was  said  in  Belk  v» 
Meagher,  supra:  "  Mining  claims  are  not  open  to  relocation  until 
the  rights  of  a  former  locator  have  come  to  an  end.  A  relo- 
cator  seeks  to  avail  himself  of  mineral  in  the  public  lands  which 
another  has  discovered.  This  he  cannot  do  until  the  discoverer 
has,  in  law,  abandoned  his  claim  and  left  the  property  open  for 
another  to  take  up.  The  right  of  location  upon  the  mineral 
lands  of  the  United  States  is  a  privilege  granted  by  Congress, 
but  it  can  only  be  exercised  within  the  limits  prescribed  by  the 
grant.  Locations  can  only  be  made  where  the  law  allows  it  to  be 
done*  Any  attempt  to  go  beyond  that  will  be  of  no  avail. 
Hence,  a  relocation  on  lands  actually  covered  at  the  time  by 
another  valid  and  subsisting  location  is  void;  and  this  not  only 
against  the  prior  locator,  but  all  the  world,  because  the  law  al- 
lows no  such  thing  to  be  done.  *  *  *  Location  does  not  nec- 
essarily follow  from  possession,  but  possession  from  location. 
A  location  is  not  made  by  taking  possession  alone,  but  by  work- 
ing on  the  ground,  recording  and  doing  whatever  else  is  re- 
quired for  that  purpose  by  the  Acts  of  Congress  #nd  the  local 
laws  and  regulations." 

The  right  to  make  a  location  is  purely  statutory.  But  for  the 
statute,  no  exclusive  right  could  be  acquired;  and  the  extent 
of  the  right,  both  as  to  the  area  withdrawn  by  the  location  and 
the  character  of  the  title  acquired  by  it,  depending,  as  it  does, 
upon  the  fulfillment  of  conditions  subsequent,  must  be  measured 
by  the  provisions  of  the  statute.  If  this  is  so,  the  posting  of  the 
preliminary  notice  certainly  cannot  for  any  length  of  time 
establish  an  exclusive  right  to  a  greater  area  than  does  the  com- 
pleted location,  first,  because  the  statute  does  not  so  provide, 
and  second,  because  a  rule  which  would  permit  a  prospector 
by  posting  his  notice  of  intention  to  locate — which  intention  he 
is  not  bound  to  carry  out — to  bar  other  prospectors  from  ex- 
ploring the  ground  within  the  area  over  which  the  claim  may 
be  floated,  is  manifestly  in  direct  violation  of  the  spirit  of  the 
statute.    As  was  pointed  out  in  the  case  of  Sanders  v.  Noble, 
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22  Mont.  110,  55  Pac.  1037,  and  Bramlett  v.  Flick,  23  Mont  95, 
57  Pac.  869,  the  time  allowed  under  the  statute  to  mark  definitely 
the  boundaries  of  the  location,  is  intended  to  give  the  discoverer 
of  a  lode,  who  has  posted  his  notice,  time  for  exploration,  so  that 
he  may  know  how  to  lay  his  claim.  The  result  is  that  if  he 
completes  his  location  within  the  statutory  period,  it  relates  to 
the  date  of  the  notice;  but  it  can  have  no  other  result  It  is 
true  that  in  swinging  his  claim  he  may  conflict  with  junior 
locators,  but  this  cannot  destroy  their  rights,  except  so  far  as 
the  conflict  extends.  The  right  acquired  by  posting  the  notice 
is  merely  a  preference  privilege  of  making  a  location  which,  when 
completed,  will  result  in  the  appropriation  of  the  area  covered 
by  it,  to  the  exclusion  of  any  junior  location  with  which  it  con- 
flicts. This  we  held  in  the  Baggaley  Case.  But,  however  this 
may  be,  the  rule  as  stated  is  the  Lavagnino  Case  has  been  en- 
tirely discredited  by  subsequent  decisions  of  the  supreme  court 
of  the  United  States,  notably  in  Brown  v.  Ourney,  201  XT.  S.  184, 
26  Sup.  Ct.  509,  50  L.  Ed.  717,  and  in  Farrdl  v.  Lockhart,  210 
U.  S.  142,  28  Sup.  Ct.  681,  52  L.  Ed.  994,  16  L.  B.  A.,  n.  s.,  162, 
and  the  rulejdeclared  in  Belk  v.  Meagher,  supra,  reaffirmed. 

.  In  the  case  of  Brown  v.  Ourney,  the  court,  without  referring 
to  the  Lavagnino  Case,  distinctly  held  that  ground  covered  by  a 
valid  location  is  not  restored  to  the  public  domain  so  as  to  be  open 
to  relocation,  until  abandonment  or  forfeiture  by  the  original  lo- 
cator, and  that  a  location  made  prior  to  that  time  by  another 
is  void.  In  the  case  of  FarreU  v.  Lockhart,  the  court,  in  view 
of  the  practice  which  had  grown  up  in  the  mining  states  in  re- 
liance upon  the  decision  in  Belk  v.  Meagher  and  other  cases, 
felt  constrained  to  qualify  the  rule  declared  in  the  Lavagnino 
Case,  "so  as  not  to  exclude  the  right  of  a  subsequent  locator  on 
an  adverse  claim  to  test  the  lawfulness  of  a  prior  location  of  the 
same  mining  ground,  upon  the  contention  that  at  the  time  such 
prior  location  was  made,  the  ground  embraced  therein  was  cov- 
ered by  a  valid,  subsisting  mining  claim."  The  court  further 
said:  "It  is  to  be  observed  that  this  qualification  but  permits  a 
third  locator  to  offer  proof  tending  to  establish  the  existence  of 
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a  valid  and  subsisting  location  anterior  to  that  of  the  location 
which  is  being  adversed.    It  does  not  therefore  include  the  con- 
ception that  the  mere  fact  that  a  senior  location  had  been  made, 
and  that  the  statutory  period  for  performing  the  annual  labor 
had  not  expired  when  the  second  location  was  made,  would  con- 
clusively establish  that  the  location  was  a  valid  and  subsisting 
location,  preventing  the  initiation  of  rights  in  the  ground  by  an- 
other claimant,  if,  at  the  time  of  such  second  location,  there  had 
been  an  actual  abandonment  of  the  original  senior  location.    We 
say  this  because,  taking  into  view  Belk  v.  Meagher,  Lavagnino  v. 
Uhlig,  and  Brown  v.  Ourney,  we  are  of  opinion,  and  so  hold,  that 
ground  embraced  in  a  mining  location  may  become  a  part  of  the 
public  domain,  so  as  to  be  subject  to  another  location  before  the 
expiration  of  the  statutory  period  for  performing  annual  labor, 
if,  at  the  time  when  the  second  location  was  made,  there  had  been 
an  actual  abandonment  of  the  claim  by  the  first  locator."    Thus 
qualified  the  rule  does  not  in  any  wise  conflict  with  that  which 
has  controlled  the  decisions  of  all  the  courts  in  the  mining  states 
since  the  decision  in  Belk  v.  Meagher,  and  which  has  been  recog- 
nized and  applied  by  the  supreme  court  of  the  United  States  in 
like  cases  (Givillim  v.  Donellan,  115  U.  S.  45,  5  Sup.  Ct.  1110, 
29  L.  Ed.  348 ;  Clipper  Mining  Co.  v.  Eli  Mining  Co.,  194  U.  S. 
220,  24  Sup.  Ct.  632,  48  L.  Ed.  944 ;  Creede  etc.  Min.  Co.  v.  Tun- 
nel Co.,  196  U.  S.  337,  25  Sup.  Ct.  266,  49  L.  Ed.  501 ;  Brown  v. 
Ourney,  supra) ,  viz.,  that  a  valid  location  can  be  made  only  upon 
a  portion  of  the  public  domain  then  open  to  location.     (Lozar  y. 
Neill,  37  Mont.  287,  96  Pac.  343 ;  Nash  v.  McNamara,  30  Nev.  114, 
133  Am.  St.  Rep.  694,  93  Pac.  405,  16  L.  R.  A.,  ri.  s.,  168.) 

We  understand  that  it  has  always  been  the  rule  that  a  location 
may  be  abandoned  at  any  time,  even  though  the  time  for  doing 
the  annual  work  has  not  expired,  and  that  as  soon  as  the  abandon- 
ment is  complete,  it  operates  as  effectively  to  restore  the  ground 
to  the  public  domain  as  a  forfeiture  for  failure  to  do  the  annual 
representation  work.  (Black  v.  Elkhorn  Mining  Co.,  163  U.  S. 
445, 16  Sup.  Ct.  1101,  41 L.  Ed.  221.)  But  a  location  once  shown 
to  be  a  valid  and  subsisting  one  will  be  presumed  to  remain  so, 
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until  the  time  for  doing  the  annual  representation  work  shall 
have  expired,  in  the  absence,  of  course,  of  proof  of  some  act  or 
declaration,  or  both,  evincing  a  present  intention  on  the  part  of 
the  locator  to  abandon.  The  distinction  between  the  effect  of  an 
abandonment  and  a  forfeiture  is  pointed  out  in  McKay  v.  Mc- 
Dougall,  25  Mont.  258,  87  Am.  St.  Rep.  395,  64  Pac.  669.  Aban- 
donment takes  place  when  the  locator  voluntarily  leaves  his  claim 
to  be  appropriated  by  the  next  comer,  without  any  intention  to 
reclaim  it,  and  becomes  effective  instantly.  A  forfeiture  takes 
place  by  operation  of  law,  without  regard  to  the  intention  of  the 
locator,  whenever  he  neglects  to  preserve  his  right  by  complying 
with  the  conditions  imposed  by  law,  and  is  made  effectual  by  one 
who  enters  upon  the  ground  after  the  expiration  of  the  time 
within  which  the  annual  labor  may  be  done,  and  completes  a 
location  before  resumption  of  work  by  the  original  locator.  In 
contemplation  of  law  the  land  is  restored  to  the  public  domain  as 
soon  as  the  abandonment  takes  place.  It  is  never  subject  to  for- 
feiture, until  the  expiration  of  the  time  within  which  the  annual 
labor  may  be  done. 

The  court  found  that  at  the  time  the  location  of  the  June  Bug 
was  made,  the  Rolf  was  a  valid,  subsisting  claim ;  and  since  the 
discovery  of  the  June  Bug  was  within  the  limits  of  the  ground 
already  appropriated  under  the  Rolf  location,  the  conclusion  by 
the  district  court  that  the  June  Bug  location  was  void  ab  initio 
was  clearly  correct.  The  result  is  that  the  judgment  and  order 
of  the  district  court  must  be  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Ms.  Justice  Hollowat  concur. 
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LOCKEY,  Appellant,  v.  CITY  OP  BOZEMAN,  Respondent. 

(No.  2,900.) 
(Submitted  November  16,  1910.    Decided  December  29,  1910.) 

[113  Pac.  286.] 

Cities  and  Towns — Streets — Acquisition  by  Prescription — Pay- 
ment of  Taxes — Estoppel. 

Cities  and  Towns — Streets — Title  by  Prescription. 

1.  Where  a  city  had  continuously  and  uninterruptedly,  as  well  as 
adversely  under  a  claim  of  right,  used  a  strip  of  land  as  a  public  high- 
way for  over  twenty  years,  such  highway  was  established  by  prescrip- 
tion. 

Same — Assertion  of  Ownership — What  Insufficient. 

2.  Mere  verbal  assertion  of  ownership  by  the  record  owner  of  a  strip 
of  land,  used  adversely  under  a  claim  of  right  by  a  city  for  street 
purposes,  with  his  full  knowledge,  was  not  sufficient  to  prevent  the 
running  of  the  statute  under  which  the  city  acquired  its  prescriptive 
right :  to  make  his  protest  effectual  it  was  incumbent  upon  him  to  assert 
his  claim  by  some  means  calculated  to  interrupt  travel  over  it,  or  to 
institute  an  action  to  have  his  rights  judicially  determined. 

Same — Payment  of  Taxes — Estoppel. 

3.  Defendant  city  was  not  estopped  to  assert  that  its  right  to  the  land 
in  controversy  had  been  acquired  by  prescription,  because  of  its  accept - 
tance  of  taxes  thereon  from  plaintiff  which  had  been  erroneously  as- 
sessed and  collected  by  officers  over  whom,  under  certain  statutes,  it 
had  no  control. 

Appeal  from  District  Court,  Gallatin  County;  E.  K.  Cheadle, 
Judge  of  the  Tenth  Judicial  District,  presiding. 

Action  by  Richard  Lockey  against  the  City  of  Bozeman. 
From  a  decree  for  defendant  and  from  order  refusing  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Messrs.  Hartman  &  Eartman  submitted  a  brief  in  behalf  of 
Appellant.    Mr.  Walter  Hartman  argued  the  cause  orally. 

Are  the  facts  stated  in  the  agreed  case  sufficient  to  overthrow 
the  assumption  of  ownership  which  arises  from  the  legal  title 
being  in  appellant?  The  city  relies  solely  upon  its  title  bv 
adverse  possession  and  user  for  the  statutory  time,  and  it  must 
be  remembered  that  this  very  claim  of  adverse  possession  or  title 
by  prescription  is  a  recognition,  or  rather  an  assumption,  of  the 
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fact  that  the  legal  title  is  in  the  appellant.  The  mere  use  of 
a  road  by  the  public  for  however  long  will  not  constitute  it  a 
public  road.  ( Commonwealth  v.  Kelly,  8  Gratt.  632 ;  Dickens  v. 
Liverpool  etc.  Co.,  41  W.  Va.  511,  23  S.  E.  582 ;  8  Current  Law, 
p.  43,  n.  56.)  This  court  has  held  that  travel  generally  over  an 
uninclosed  lot  or  parcel  of  ground  is  not  sufficient  to  establish  any 
right.  (Pope  v.  Alexander,  36  Mont.  82,  92  Pac.  203,  565 ;  State 
v.  Auchard,  22  Mont.  14,  55  Pac.  361 ;  Montana  0.  P.  Co.  v.  Butte 
&  Boston  C.  M.  Co.,  25  Mont.  427, 65  Pac.  420 ;  see,  also,  Hamilton 
Co.  v.  Garrett,  62  Tex.  602. )  In  short,  to  create  a  street  or  highway 
by  prescription,  there  must  have  been  a  continued  and  uninter- 
rupted use  by  the  public  under  a  claim  of  right.  (Hougham  v. 
Harvey,  40  Iowa,  634 ;  Cunningham  v.  San  Saba  Co.,  1  Tex.  Civ. 
App.  480,  20  S.  W.  941 ;  Cooper  v.  Mont  era  Co.,  104  CaL  437, 
38  Pac.  106;  Bolton  v.  UcShane,  79  Iowa,  26,  44  N.  W.  211; 
Terry  v.  McClung,  104  Va.  599,  52  S.  E.  355 ;  Healey  v.  Atlanta, 
125  Qa.  736,  54  S.  E.  749 ;  Town  of  Como  v.  Pointer,  87  Miss.  712, 
40  South.  260;  Haan  v.  Meester,  132  Iowa,  709,  109  N.  W.  211; 
Terrell  v.  Hart  (Ky.),  90  S.  W.  953,  8  Current  Law,  p.  43.) 

Where  a  city  erected  a  building  on  its  own  lot  and  on  a  por- 
tion of  an  adjoining  lot  not  owned  by  it,  occupying  and  main- 
taining the  building  for  the  period  of  the  statute,  but  assessed 
the  adjoining  lot  so  occupied  by  its  building  for  taxation  to  the 
owner  thereof  and  collected  the  taxes,  it  was  estopped  from 
claiming  title  thereto  by  prescription  or  adverse  possession. 
(Hesse  v.  Strode,  10  Idaho,  250,  77  Pac.  634;  see,  also.  In  re 
Hand  St.,  52  Hun,  206,  5  N.  Y.  Supp.  158,  55  Hun,  132,  8  N.  T. 
Supp.  610.) 

Where  during  the  time  of  the  claim  of  adverse  possession,  the 
party  claiming  title  by  reason  thereof  recognizes  the  dominant 
title  in  any  way,  his  claim  must  fail.  (Hindley  v.  Metropolitan 
Electric  Ey.  Co.,  42  Misc.  Rep.  56,  85  N.  Y.  Supp.  561.) 

Where  the  user  upon  which  a  prescriptive  title  is  claimed  has 
been  exercised  by  force  or  permission,  or  in  the  face  of  protests 
and  in  defiance  of  resistance,  a  grant  cannot  be  presumed. 
Resistance  by  word  is  sufficient  to  prevent  the  presumption  of  a 
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grant  of  an  easement.     (Lehigh  Valley  R.  Co.  v.  McFarlan,  30 
N.  J.  Eq.  180.). 

In  behalf  of  Respondent,  Mr.  George  Y.  Patten  submitted  a 
brief  and  argued  the  cause  orally. 

That  a  prescriptive  right  or  title  to  land  for  use  as  a  high- 
way or  street  may  be  acquired  by  a  city  in  this  state  is  settled 
by  the  decisions  of  this  court  in  the  cases  of  Pope  v.  Alexander. 
36  Mont.  82,  92  Pac.  203,  565 ;  State  v.  Auchard,  22  Mont.  14, 
55  Pac.  361.  Most  of  the  cases  base  the  prescriptive  right  upon 
the  presumption,  which  is  held  to  be  conclusive,  of  a  dedication 
and  acceptance  from  the  user  for  the  statutory  period.  (28 
Cyc.  835,  and  cases  in  note  22 ;  State  v.  Horlacher,  16  Wash.  325, 
47  Pac.  748;  Campm  v.  City  of  Detroit,  104  Mich.  562,  62  N. 
W.  718 ;  Sheridan  v.  Empire  City,  45  Or.  296,  77  Pac.  393 ;  City 
of  New  Haven  v.  New  York  etc.  R.  Co.,  72  Conn.  225,  44  Atl. 
31;  Whittaker  v.  Ferguson,  16  Utah,  240,  51  Pac.  981; 
Schwerdtle  v.  Placer  County,  108  Cal.  589,  41  Pac.  448.)  In 
the  case  of  Portland  etc.  Ry.  Co.  v.  Clarke  County,  48  Wash. 
509,  93  Pac.  1083,  it  was  held  that  it  is  immaterial  whether  the 
establishment  of  a  road  was  by  dedication  or  user.  In  Mitchell 
v.  St.  Louis  etc.  Ry.  Co.,  116  Mo.  App.  81,  92  S.  W.  Ill,  it  was 
held  that  although  an  alley  had  been  legally  vacated,  its  use  by 
the  public  for  ten  years,  with  the  knowledge  and  consent  of  the 
city  and  the  owners  of  abutting  lots,  constituted  it  a  public  alley 
again. 

The  change  of  a  highway  from  a  county  road  to  a  city  street 
does  not  affect  the  rights  gained  by  the  public  user,  nor  in  any 
manner  make  the  acquiescence  in  such  use  by  the  claimant  less 
effective  as  an  estoppel  against  him.  (Raymond  v.  City  of 
Wichita,  70  Kan.  523,  79  Pac.  323 ;  City  of  Ft.  Worth  v.  Mans- 
field, 44  Tex.  Civ.  App.  372,  99  S.  W.  436.)  The  building  of 
sidewalks  and  making  of  other  improvements  constituted  an 
assertion  by  the  city  of  rights  of  user  over  the  traveled  way  ad- 
verse to  the  holder  of  title.  (Raymond  v.  City  of  Wichita, 
supra;  St.  Louis  etc.  Ry.  Co.  v.  Lindell  Ry.  Co.,  190  Mo.  246, 
88  S.  W.  634;  Falter  v.  Packard,  219  111.  356,  76  N,  E.  496,  497.) 
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So  far  as  lot  1  is  concerned,  it  appears  that  it  has  been  used 
as  a  public  way  since  1864,  when  it  was  owned  by  the  United 
States,  so  that  the  public  acquired,  and  has  always  had,  a  right 
to  it  by  virtue  of  the  grant  contained  in  section  2477,  United 
States  Revised  Statutes,  and  the  acceptance  thereof  which  re- 
sulted from  the  user.  (City  of  Butte  v.  Mikosowitz,  39  Mont. 
350,  102  Pac.  593 ;  Murray  v.  City  of  Butte,  7  Mont.  61,  14  Pac. 
656 ;  see,  also,  Smith  v.  Mitchell,  21  Wash.  536,  75  Am.  St.  Rep. 
858,  58  Pac.  668;  Wells  v.  Pennington,  2  S.  D.  1,  39  Am.  St. 
Rep.  758,  48  N.  W.  305.) 

Where  the  public  has  acquired  an  easement  by  user  in  a  high- 
way, the  listing  of  the  land  for  taxes  and  payment  thereof  by 
the  owner  does  not  affect  the  rights  of  the  public  in  the  land. 
(Campau  v.  City  of  Detroit,  104  Mich.  562,  62  N.  W.  718;  San- 
born v.  City  of  Amarillo,  42  Tex.  Civ.  App.  115,  93  S.  W.  473 ; 
Galea*  v.  City  of  Frost,  25  Tex.  Civ.  App.  371,  61  S.  W.  345; 
Rhbdes  v.  Town  of  Brightwood,  145  Ind.  21,  43  N.  E.  »42 ;  Town 
of  San  Leandro  v.  he  Breton,  72  Cal.  170,  13  Pac.  405;  Sheridan 
v.  Empire  City,  45  Or.  296,  77  Pac.  393.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 

the  court. 

Appeals  from  a  decree  in  favor  of  defendant  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial. 

This  cause  was  submitted  to  the  court  without  pleadings 
under  an  agreed  statement  of  facts,  in  pursuance  of  the  provi- 
sions of  sections  7254-7256,  Revised  Codes,  the  purpose  of  the 
parties  being  to  obtain  a  decree  quieting  the  title  to  lots  1  and 
26  in  block  A  in  Tracy's  addition  to  the  city  of  Bozeman.  Gal- 
latin county,  in  plaintiff,  or  adjudging  that  the  public  has 
acquired  a  prescriptive  right  to  the  use  of  them  as  a  portion  of  a 
public  highway,  according  to  the  court's  view  of  the  law  or 
principles  of  equity  as  applied  to  the  admitted  facts.  It  is 
expressly  stipulated  that  each  party  claims,  as  against  the  other, 
the  benefit  of  any  rule  of  law  applicable,  including  the  statute 
of  limitations,  or  any  matter  of  estoppel  or  former  adjudication 
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in  his  or  its  favor,  and  applicable  to  the  facts,  as  fully  as  if  the 
controversy  were  submitted  upon  formal  pleadings.  The  sub- 
joined plat  will  serve  to  elucidate  the  contentions  of  the  parties: 
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On  June  15,  1872,  Wm.  H.  Tracy  obtained  a  patent  from  the 
United  States  to  land,  including  that  covered  by  the  Tracy 
addition  to  the  city  of  Bozeman,  a  portion  of  which  is  shown 
upon  the  plat,  and  adjoins  the  townsite  of  Bozeman  on  the  west. 
His  settlement  had  been  made  thereon  in  1864.  The  original 
plat  of  the  townsite  was  put  upon  record  on  April  11, 1870.  The 
plat  of  the  Tracy  addition  was  recorded  November  22,  1872. 
Some  time  in  1869  one  Achilles  Lamme,  being  in  possession  of 
the  land  now  occupied  by  the  building  fronting  south  on  Main 
street  and  designated  as  the  National  Bank  of  Gallatin  Valley, 
inclosed  it  with  a  fence,  the  east  line  of  which  extended  north 
from  Main  street  near  to  and  to  the  east  of  the  line  between  what 
subsequently  turned  out  to  be  lots  1  and  2  of  block  A  in  the 
Tracy  addition.  This  remained  there,  leaving  nearly  the  whole 
area  of  lot  1  in  Tracy  avenue,  until  1895.  The  fence  was  then 
removed  because  of  the  erection  of  the  building  referred  to. 
In  1875  Tracy  sued  Lamme  in  the  district  court  of  Gallatin 
county  to  settle  the  title  to  the  portion  of  lot  1  inclosed  by  the 
latter.    The  action  resulted  in  favor  of   the   latter   in    1879, 
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awarding  to  him  title  to  the  inclosed  strip.  Thereupon  Tracy 
extended  the  fence  north  to  Mendenhall  street,  leaving  a  like 
area  of  lot  26  in  Tracy  avenue.  This  portion  of  the  fence  also 
remained  until  1905,  when  it  was  removed  because  of  the  con- 
struction by  the  city  of  the  pieces  of  cement  sidewalk  along  the 
west  side  of  lots  1  and  26.  The  city  of  Bozeman  was  incorpor- 
ated under  the  general  laws  of  the  state  on  March  7,  1883  (Laws 
Twelfth  Territorial  Legislative  Assembly,  p.  13).  Prior  to  that 
time  the  control  of  the  streets  had  been  vested  in  the  board  of 
commissioners  of  the  county.  Commencing  in  1877  and  con- 
tinuing until  the  latter  part  of  1881,  various  steps  were  taken 
by  the  board  to  condemn  lots  1  and  26  for  the  purpose  of  widen- 
ing Tracy  avenue,  but  these  were  all  so  irregular  that  they  were 
ineffective.  During  the  years  from  1877  to  1880  the  board  at 
various  times  ordered  the  sheriff  to  remove  obstructions  from 
the  avenue.  Finally,  at  its  regular  quarterly  session  in  March, 
1880,  it  summarily  ordered  the  avenue  to  be  widened  by  form- 
ally including  therein  lots  1  and  26.  Tracy,  the  owner, 
demanded  damages,  and  commissioners,  to  assess  them,  were 
appointed  by  the  board.  Pending  these  proceedings,  and  on 
March  15,  1880,  the  plaintiff  purchased  the  lots  from  Tracy. 
The  commissioners  theretofore  appointed  made  their  report  to 
the  board  at  its  June  session,  to  the  effect  that  the  benefits  to 
the  adjacent  lots  belonging  to  Tracy,  by  the  opening  of  the 
street,  were  equal  to  the  damages,  and  their  report  was  adopted. 
The  plaintiff's  deed  was  put  upon  record  on  June  15,  1880. 
At  its  September  session  the  board  ordered  the  sheriff  to  remove 
all  obstructions  found  on  Tracy  avenue.  This  the  sheriff  did. 
reporting  his  action  to  the  board  at  its  December  term,  1880. 
These  obstructions  were  fences  inclosing  the  lots  or  portions 
thereof,  but  it  does  not  appear  who  erected  them.  The  plaintiff 
then  brought  an  action  against  the  sheriff  for  trespass.  This 
resulted,  on  May  2,  1881,  in  a  judgment  in  favor  of  plaintiff. 
On  May  7,  1881,  the  plaintiff  caused  workmen  to  enter  upon 
lot  1  and  begin  the  construction  of  a  building  thereon.  He  and 
they  were  arrested  upon  a  charge  of  obstructing  a  public  high- 
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way.  The  proceedings  were  shortly  afterward  dismissed  by  the 
district  attorney.  At  its  June  session  the  board  of  commission- 
en  granted  a  petition,  signed  by  many  residents  of  Bozeman, 
to  open  Tracy  avenue  from  Main  to  Mendenhall  street,  by  incor- 
porating therein  lots  1  and  26.  Commissioners  appointed  to 
assess  the  damages  reported  at  the  September  session  that  the 
damages,  less  benefits,  amounted  to  $400.  The  report  was  re- 
jected by  the  board,  for  the  reason  "that  after  further  investi- 
gation we  find  that,  according  to  the  original  plat  of  Bozeman 
city,  a  portion  of  lots  1  and  26  is  upon  said  original  townsite  as 
Tracy  street,  and  that  the  entire  ground  between  the  Avant 
Courier  Building  and  the  north  and  south  fence  on  the  east  side 
of  Lamme's  residence  property  has  been  continuously  used  as  a 
public  street  since  1864."  This  conclusion  of  the  board  ended 
all  further  proceedings  in  the  matter  on  its  part.  The  city, 
after  it  was  incorporated  in  1883,  assumed  control  of  the  streets. 
Tracy  avenue  remained  as  it  then  was,  until  the  fence  was  re- 
moved for  the  purpose  of  permitting  the  erection  of  the  bank 
building  and  the  making  of  the  improvements  heretofore  noted. 
The  plaintiff  made  no  effort  to  secure  possession  of  the  lots,  or 
to  exercise  control  over  them,  until  1902  when  he  attempted, 
through  an  employee,  to  inclose  them  with  a  fence,  thus  obstruct- 
ing Tracy  avenue.  The  city  authorities  summarily  removed  the 
employee  and  stopped  the  work.  Nothing  further  was  there- 
after done  by  plaintiff  until  the  submission  of  this  cause  on 
November  28,  1908. 

It  is  expressly  agreed  that,  during  all  the  years  since  1864 
until  the  submission  of  this  cause,  all  that  portion  of  lot  1  to 
the  east  of  the  fence  erected  by  Lamme  had  been  used  continu- 
ously, exclusively  and  uninterruptedly  by  the  public  as  a  high- 
way, and  that  during  all  the  years  from  1870,  all  that  portion 
of  lot  26  east  of  the  line  of  fence  erected  by  Tracy  had  been  used 
in  like  manner,  with  the  exception  of  the  interruptions  above 
noted.  In  1891  a  four-inch  water  main  was  laid  by  the  city 
on  Tracy  avenue,  as  indicated  on  the  plat.  In  1901  a  six-inch 
sewer  main  was  constructed  on  Main  and  Mendenhall  streets 
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and  extended  south  from  the  latter  along  lot  26  in  1906,  at  the 
expense  of  the  city.  In  1905  a  special  improvement  district 
was  created  by  the  city,  and  cement  sidewalks  were  laid  along 
Tracy  avenue  on  the  west  side,  as  indicated.  The  plaintiff  bore 
no  part  of  the  expense  of  these  improvements.  While  Tracy 
was  the  owner  of  these  lots,  no  taxes  were  paid  upon  them  to 
the  city  by  him.  Since  plaintiff's  purchase,  in  1880,  taxes  have 
regularly  been  paid  by  him  for  the  benefit  of  the  city.  For 
some  years  the  plaintiff  listed  the  lots  for  taxation  with  the 
county  assessor;  for  other  years  the  assessor  listed  them  him- 
self. The  city  of  Bozeman  has  never  provided  by  ordinance  for 
the  assessment,  equalization  or  collection  of  its  own  taxes,  but 
under  the  provisions  of  the  statutes  applicable,  has  by  resolu- 
tion of  its  council  from  year  to  year  determined  the  amount  of 
taxes  necessary  for  administrative  purposes,  and  certified  the 
same  to  the  county  treasurer  for  collection,  upon  assessments 
made  by  the  county  assessor  as  the  basis  for  the  levy  and  col- 
lection of  state  and  county  taxes.  From  the  date  of  the  city's 
incorporation  until  the  present  time,  these  taxes  have  been 
collected  by  the  county  treasurer  and  paid  to  the  treasurer  of 
the  city.  During  that  time  the  plaintiff  has  paid  altogether 
upon  lots  1  and  26,  to  the  state,  county  and  city,  taxes  to  the 

* 

amount  of  $1,200,  of  which  the  city  has  received  as  its  share, 
$400.  Since  1883  negotiations  have  been  had  from  time  to 
time  between  plaintiff  and  defendant,  to  compromise  the  con- 
troversy over  the  ownership  of  the  lots,  the  city  always  assert- 
ing that  they  have  by  adverse  use  become  a  part  of  Tracy  av- 
enue, and  the  plaintiff  denying  its  claim. 

The  parties  have  submitted  the  controversy  upon  the  theory 
that  title  to  the  portions  of  the  lots  lying  west  of  the  line  of  the 
old  fence  must  be  determined  upon  the  same  facts  as  that  of  the 
portions  lying  east  of  this  line,  the  plaintiff's  position  being 
that  if  he  cannot  have  title  quieted  in  him  as  to  the  latter, 
neither  can  he  as  to  the  former.  It  is  not  important  to  inquire 
why  he  has  assumed  this  position.  It  is  doubtless  due  to  the 
conviction  that  the  portions  west  of  the  fence  have  been  lost  to 
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him  by  adverse  use  by  adjoining  lot  owners  on  the  west.  This 
is  true  as  to  the  area  of  lot  1  lying  west  of  the  line,  because  that 
was  determined  by  the  judgment  in  the  case  of  Tracy  v.  Lamme, 
rendered  in  1879.  Doubtless  the  same  or  a  similar  condition  ex- 
ists as  to  the  corresponding  portion  of  lot  26.  But  be  this  as  it 
may,  the  task  imposed  upon  us  is  to  determine  the  rights  of  the 
parties  with  reference  to  those  portions  only  which  lie  to  the 
east  of  the  line. 

Under  his  deed  from  Tracy,  in  March,  1880,  the  plaintiff 
became  vested  with  such  title  as  Tracy  had,  and  for  present 
purposes  it  may  be  assumed  that  the  judgment  recovered  by  the 
plaintiff  against  the  sheriff  of  Gallatin  county,  on  May  2,  1881, 
definitely  adjudicated  the  question  of  title  in  his  favor.  During 
the  same  month,  however,  we  find  the  board  of  county  commis- 
sioners asserting  the  right  of  control  by  causing  the  arrest  of 
the  plaintiff  and  his  employees  for  obstructing  the  disputed 
area  of  lot  1 ;  and  in  the  following  September  we  find  it  making 
the  declaration  that  both  of  the  areas  had  been  used  as  a  part 
of  the  highway  ever  since  1864.  This  was  the  last  definite  act 
of  hostility  between  the  parties,  until  1902,  when  the  plaintiff 
attempted  to  take  possession  by  erecting  an  inclosure,  and  was 
summarily  stopped  by  the  authorities  of  the  city,  which,  in  1883, 
had  become  the  successor  of  the  board  of  county  commissioners 
in  the  control  of  the  streets.  During  the  years  intervening, 
until  the  submission  of  this  cause,  this  was  the  only  positive 
assertion  by  plaintiff  of  his  title.  For  twenty-seven  years  the 
property  constituted  a  part  of  the  street,  and  was  continuously 
and  uninterruptedly  used  as  a  public  highway.  It  was  also  held 
adversely  under  claim  of  right,  because,  disregarding  the  atti- 
tude of  the  board  of  county  commissioners  toward  it  prior  to 
September,  1881,  it  then  asserted  the  right  to  its  use  as  a  high- 
way, by  refusing  to  pay  the  plaintiff  for  it,  and  by  formal 
declaration  that  this  right  had  been  established  by  prescription. 
This  amounted  to  a  definite  assertion  by  the  public  authorities 
of  a  right  to  the  use.  Therefore,  if  what  had  theretofore  been 
done  by  the  board  of   county   commissioners   be   regarded   as 


396  Lockey  v.  City  of  Bozeman.  [Dec.  T.  10 

equivocal  and  insufficient  to  initiate  adverse  possession  under 
claim  of  right,  this  act  on  its  part  did  initiate  an  exclusive  use 
under  claim  of  right,  which  has  continued  uninterruptedly  until 
the  present  time.  The  period  necessary  to  establish  a  prescrip- 
tive right  under  the  statute  in  force  in  1881,  and  afterward  until 
the  adoption  of  the  Codes  of  1895,  was  five  years  (Rev.  Stats. 
1879  [Code  Civ.  Proc.,  sec.  29];  Comp.  Stats.  1887,  Div.  1 
[Code  Civ.  Proc.,  sec.  29]).  Under  the  provision  of  the  Code 
of  1895,  the  period  was  extended  to  ten  years  (Code  Civ.  Proe, 
1895,  sec.  483),  and  has  since  remained  the  same.  (Rev.  Codes, 
sec.  6432.)  Under  the  provision  of  the  old  statute,  the  adverse 
use  thus  initiated  ripened  into  a  right  by  prescription  within 
five  years  from  the  close  of  the  proceedings  of  the  board  of 
county  commissioners,  in  September,  1881;  and  though  it  be 
conceded  that  both  parties  assumed  that  the  various  attempts  by 
the  board  to  condemn  the  lots  prior  to  that  time  were  so  far 
abortive  that  the  subsequent  use  by  the  public  was  without  color 
of  title,  yet  the  use  then  initiated,  continued  without  question 
until  1902,  more  than  twenty-one  years,  and  under  the  admitted 
facts  extended  to  the  whole  of  the  disputed  area. 

The  facts  bring  this  case  clearly  within  the  rule  recognized 
generally — that  a  public  highway  may  be  established  by  pre- 
scription, without  color  of  title,  by  proof  of  travel  over  it  by 
the  public,  as  a  public  highway,  for  the  statutory  period.  (State 
v.  Auchard,  22  Mont.  14,  55  Pac.  361;  Montana  Ore  Pur,  Co. 
v.  Butte  &  Boston  C.  &  8.  Co.,  25  Mont.  427,  65  Pac.  420;  Pope 
v.  Alexander,  36  Mont  82,  92  Pac.  203,  565 ;  New  Haven  v.  Ktv 
York  etc.  R.  Co.,  72  Conn.  225,  44  Atl.  31 ;  Cam  pan  v.  City  of 
Detroit,  104  Mich.  560,  62  N.  W.  718;  Elliott  on  Roads  and 
Streets,  sec.  174;  28  Cyc.  835.)  The  presumption  which  would 
otherwise  prevail — that  the  use  by  the  public  has,  during  all  the 
years  since  1881,  been  in  subordination  to  the  legal  title  vested 
in  plaintiff  by  his  deed  from  Tracy  (Rev.  Codes,  sec.  6435) — is 
entirely  overcome. 

The  negotiations  had  with  the  city  from  time  to  time  were  not 
effective  to  prevent  the  running  of  the  statute,  because  the  city 
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was  all  the  while  exercising  exclusive  control,  and  asserting  its 
right  to  do  so.  Of  this  the  plaintiff  had  full  knowledge.  It 
was  therefore  incumbent  upon  him  to  assert  his  right  by  some 
means  calculated  to  interrupt  or  disturb  such  control  and  use, 
or  to  institute  an  action  to  have  his  right  judicially  determined. 
His  mere  verbal  assertion  of  his  claim  did  not  disturb  travel 
by  the  public,  and,  in  the  absence  of  definite  action  on  his  part, 
was  of  no  avail  to  prevent  the  running  of  the  statute.  (Ells- 
worth v.  Grand  Rapids,  27  Mich.  250.)  The  following  cases, 
though  differing  in  their  facts,  support  the  conclusion  stated: 
State  v.  Horlocher,  16  Wash.  325,  47  Pac.  748 ;  Sheridan  v.  Em- 
pire City,  45  Or.  296,  77  Pac.  393 ;  Whittaker  v.  Ferguson,  16 
Utah,  240,  51  Pac.  980;  Portland  etc.  By.  Co.  v.  Clarke  County, 
48  Wash.  509,  93  Pac.  1083 ;  Mitchell  v.  St.  Louis  By.  Co.,  116 
Mo.  App.  81,  92  a  W.  Ill;  Raymond  v.  City  of  Wichita,  70 
Kan.  523,  79  Pac.  323 ;  City  of  Ft  Worth  v.  Mansfield,  44  Tex. 
Civ.  App.  372,  99  S.  W.  436. 

But  the  plaintiff  contends  that  the  receipt  by  defendant  of 
taxes  from  year  to  year  was  an  admission  of  his  right  which  it  is 
now  estopped  to  deny,  or,  in  any  event,  that  this  conduct  on  its 
part,  together  with  the  other  facts  admitted,  demonstrate  that 
no  right  to  the  use  of  his  property  has  been  acquired  by  pre- 
scription. Under  the  provisions  of  the  statute  applicable  (Laws 
12th  Terr.  Legislative  Assembly,  p.  13,  sees.  58,  59 ;  Comp.  Stats. 
1887,  Div.  5,  sees.  378,  379;  Pol.  Code  1895,  sees.  4862,  4870),  the 
basis  of  taxation  for  a  city  or  town  has  been  the  valuation  made 
by  the  county  assessor  for  state  and  county  purposes.  The  city 
or  town  council  has  had  no  authority  to  amend  or  change  the 
items  listed  in  the  roll  furnished  by  him,  its  office  being  merely 
to  ascertain  the  rate  of  taxation  necessary  to  produce  the  amount 
required  to  meet  the  expenses  of  the  city  or  town  government, 
and  to  certify  it  to  the  county  treasurer.  The  duty  of  collection 
has  thus  always  been  imposed  upon  this  officer  for  all  cities  ex- 
cept those  of  the  first  class.  Under  section  4870  of  the  Political 
Code  of  1895,  the  city  might  by  ordinance  cast  this  duty  upon 
its  own  treasurer,  but  this  the  defendant  never  did.    Thus  it 
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appears  that  it  had  nothing  to  do  with  including  in  the  assess- 
ment-roll from  year  to  year,  as  part  of  plaintiff's  property,  the 
lots  in  controversy.  They  were  included  in  the  list  either  at 
the  instance  of  the  plaintiff  himself,  or  by  the  assessor  of  his 
own  motion,  because,  doubtless,  he  found  that  they  had  there- 
tofore been  so  listed.  However  it  was  done,  the  defendant 
cannot  be  held  to  be  estopped  by  levying  taxes  upon  them,  for 
it  was  not  at  liberty  to  pursue  any  other  course.  In  any  event, 
the  admission  by  the  county  assessor  implied  by  his  listing  them 
— if  this  can  be  held  such  at  all — was  not  an  admission  by  the 
city  or  the  public,  because  he  had  nothing  to  do  with  the  control 
of  the  public  highways,  and  could  not  thus  admit  away  the  rights 
of  the  public.  (Ellsworth  v.  Orand  Rapids,  Campau  v.  City  of 
Detroit,  Sheridan  v.  Empire  City,  supra;  San  Leandro  v.  Le 
Breton,  72  Cal.  170,  13  Pac  405;  Rhodes  v.  Town  of  Bright  wood, 
145  Ind.  21,  43  N.  E.  942 ;  Oillean  v.  City  of  Frost,  25  Tex.  Civ. 
App.  371,  61  S.  W.  345 ;  City  of  Butte  v.  Mtitosowitz,  39  Mont 
350,  102  Pac.  593.) 

If  the  inquiry  were  whether  the  plaintiff  had  dedicated  the 
lots  to  the  use  of  the  public,  the  payment  of  taxes  by  him  from 
year  to  year  would  be  potent  to  rebut  the  conclusion  that  he 
had ;  but  the  fact  th*t  they  were  paid  by  the  county  treasurer 
and  accepted  from  him  by  the  city  treasurer,  and  expended  to 
maintain  the  city  government,  cannot. be  construed  into  such  an 
admission  of  title  in  plaintiff  as  to  preclude  the  defendant  from 
asserting  the  rights  of  the  public.  These  officers  had  no  more 
power  than  the  assessor  to  admit  away  these  rights. 

The  decree  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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COBBAN,  Appellant,  v.  MEAGHER,  County  Treasurer,  et 

al.,  Respondents. 

(No.  2,929.) 
(Submitted  December  17,  1910.    Decided  January  5,  1911.) 

[113  Pac.  290.] 

Taxation — Unpatented   Mining    Claims — Surface    Ground — Ir- 
regularity of  Assessment — Remedy. 

Taxation — Restraining    Assessment — Judgment — Conclusiveness  —  Questions 
Determined. 

1.  A  decree  enjoining  collection  of  assessment  for  taxes  of  a  parcel  of 
ground  designated  as  a  mining  claim  until  the  claim  shall  have  been  pur- 
chased from  the  United  States  as  provided  by  law,  rendered  on  a  com- 

{)laint  alleging  that  an  assessment  on  the  claim  was  unlawful  because  the 
egal  title  thereto  was  in  the  United  States,  merely  adjudges  the  min- 
ing claim,  as  such,  not  subject  to  taxation,  because  the  legal  title 
remains  in  the  United  States,  and  does  not  determine  the  question  of 
the  right  to  tax  the  surface  ground  when  the  same  is  used  and  has  a 
separate  and  independent  value  for  other  than  mining  purposes. 

Same — Assessment  of  Mining  Claim — What  Constitutes. 

2.  A  locator  of  an  unpatented  mining  claim  was  informed  by  the 
chairman  of  the  board  of  county  commissioners  that  a  notice  would  be 
sent  to  him  requiring  him  to  show  cause  why  the  claim  should  not  be 
assessed.  He  used  the  ground  for  townsite  and  building  purposes.  He 
waived  notice,  and  on  the  hearing  the  board  ordered  the  ground  as- 
sessed for  townsite  purposes,  over  the  locator's  objection  that  title  was 
not  in  him.  Held,  that  the  assessment  of  the  ground  was  on  its  use 
for  townsite  and  building  purposes,  and  not  on  an  unpatented  mining 
claim  as  such. 

Same — "Property"  Subject  to  Taxation — Unpatented  Mining  Claims. 

3.  Under  Constitution,  Article  XII,  sections  1-3,  17,  requiring  a  uni- 
form rate  of  taxation  of  property  not  exempt,  enumerating  what  prop- 
erty shall  be  exempt,  declaring  that  all  mining  claims  after  purchase 
from  the  United  States  shall  be  taxed  at  a  specified  valuation,  unless 
the  surface  ground  is  used  for  other  than  mining  purposes  and  has  a 
separate  value  for  such  other  purpose,  in  which  case  the  surfaoo 
ground  so  used  shall  be  taxed  at  its  value  for  such  other  purposes,  and 
defining  "property"  as  including  moneys,  credits,  bonds,  stocks,  fran- 
chises, and  all  other  matters  and  things  capable  of  private  ownership, 
and  under  Revised  Codes,  sections  2498-2500,  providing  that  all  prop- 
erty is  subject  to  taxation,  except  that  specially  exempted,  the  surface 
ground  of  an  unpatented  mining  claim  when  used  for  other  than  min- 
ing purposes  and  when  it  has  a  separate  value  for  such  other  purposes 
is  subject  to  taxation. 

Seme — Assessment — Validity.  > 

4.  Where  a  house  on  premises  is  separately  assessed,  the  words  in  the 
assessment  of  the  real  estate,  "and  the  house  upon  which  is  numbered 
38,"  are  simply  descriptive,  serving  to  identify  the  ground,  and  the 
assessment  of  the  real  estate  is  not  void  on  the  ground  that  it  cannot 
be  ascertained  whether  it  includes  the  house,  and,  it  it  does,  it  is  void 
because  the  house  has  been  separately  assessed. 
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Same — Irregularity  in  Assessment — Remedy. 

5.  Under  Revised  Codes,  section  2741,  forbidding  an'  injunction  to 
restrain  the  collection  of  any  tax,  except  where  the  tax  is  illegal,  or 
where  the  property  is  exempt,  the  court  may  not  restrain  the  collection 
of  a  tax  levied  on  the  surface  of  an  unpatented  mining  claim  having 
a  separate  and  independent  value  because  of  its  use  for  other  than 
mining  purposes,  on  the  ground  that  the  assessor  failed  to  set  forth  in 
the  assessment  the  fact  that  the  surface  ground  was  assessed  for  other 
than  mining  purposes,  but  the  remedy  is  by  an  action  at  law  under 
section  2742  to  recover  the  taxes  paid  under  protest,  which  remedy  is 
by  section  2745,  exclusive. 

Appeal  from  District  Court,  Stiver  Bow  County;  Jeremiah  ]. 
Lynch,  Judge. 

Action  by  W.  S.  Cobban  against  Charles  B.  Meagher,  as 
county  treasurer  of  Silver  Bow  county,  and  another.  Prom  t 
judgment  for  defendants  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Messrs.  Kremer,  Sanders  &  Kremer  submitted  a  brief  in  be- 
half of  Appellant.    Mr.  J.  Bruce  Kremer  argued  the  cause  orally. 

The  judgment  entered  in  the  case  of  Cobban  v.  County  of 
Silver  Bow  in  1902,  rendered  the  question  of  assessment  and 
taxation  of  this  property  res  adjudicata.  The  rule  of  law, 
that  all  matters  which  might  have  been  litigated  are  pre- 
sumed to  have  been  litigated  in  an  action  applies  in  the  case 
at  bar.  The  decree  in  that  cause  was  comprehensive  in  its 
nature,  and  embraced  the  entire  matter.  (See  Woolverton  v. 
Baker,  98  Cal.  628,  33  Pac.  731 ;  Crew  v.  Pratt,  119  Cal.  149, 
51  Pac.  38;  Eagle  Mfg.  Co.  v.  D.  Bradley  etc.,  50  Fed.  193; 
Aurora  City  v.  West,  7  Wall.  82, 19  L.  Ed.  42 ;  Stockton  v.  Ford, 
18  How.  418,  15  L.  Ed.  395 ;  Lake  County  v.  Piatt,  79  Fed.  567, 
25  C.  C.  A.  87 ;  Pratt  v.  Ratcliff,  10  Okl.  168 ;  Clayes  v.  White,  &3 
111.  540 ;  Boyd  v.  Robinson,  93  Tenn.  1,  23  S.  W.  72 ;  Denver 
v.  Middaugh,  12  Colo.  434,  13  Am.  St  Rep.  234,  21  Pac.  565; 
Guernsey  v.  Carver,  8  Wend.  492,  24  Am.  Dec.  60.) 

The  possessory  title  to  a  mining  claim  is  not  assessable.  We 
are  mindful  of  the  fact  that  there  is  a  conflict  of  authority, 
but  we  contend  that  the  supreme  court  of  Montana  has  laid 
down  the  rule  in  this  case,  and  until  it  reverses  its  former  de- 
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cision,  this  remains  the  law  in  this  state.  (Hope  Mining  Co. 
v.  Kennon,  3  Mont.  35;  Central  Pac.  By.  Co.  v.  Howard,  52 
Cal.  231;  Mammoth  Mining  Co.  v.  Jaub  County,  10  Utah,  232, 
37  Pac.  348;  Kansas  By.  Co.  v.  Prescott,  16  Wall.  608,  21  L. 
Ed.  374;  Union  Pac.  By.  Co.  v.  Mc Shane,  22  Wall.  444,  22  L. 
Ed.  747 ;  Douglas  County  v.  Union  Pac.  By.  Co.,  5  Kan.  615 ; 
Const.,  Art.  XII,  sec.  3.) 

The  third  question  urged  is  that  from  the  assessment  it  ap- 
pears that  the  plaintiff  was  assessed  for  the  "use  and  occupa- 
tion''  of  the  ground,  but  the  assessment  does  not  disclose 
whether  this  was  the  "use  and  occupation"  for  mining  pur- 
poses or  otherwise.  It  is  a  presumption  of  law  that  a  thing 
is  used  for  its  ordinary  purpose;  therefore,  invoking  this  pre- 
sumption one  must  necessarily  conclude  that  the  property  was 
assessed  for  mining  purposes. 

In  behalf  of  Respondents,  there  was  a  brief  by  Mr.  T.  J. 
Walker  and  Mr.  J.  V.  Dwyer.  Mr.  W.  S.  Towner,  Assistant 
Attorney  General,  argued  the  cause  orally. 

Respondents  urge  that  in  the  case  at  bar  no  attempt  was  made 
to  assess  the  mining  claim  as  such,  but  that  the  county  has 
assessed  the  reasonable  value  of  the  use  and  occupation  of  the 
surface  of  such  claim  for  townsite  purposes.  That  question  was 
not  in  any  manner  involved  nor  considered  by  the  court  in 
arriving  at  its  determination  and  entering  its  decree  in  the 
action  brought  against  the  county  in  1902.  If,  then,  the  sub- 
ject matter  in  the  case  before  us  and  that  involved  in  said  cause 
is  not  the  same,  the  doctrine  of  res  ad  judicata  does  not  apply. ' 
If  it  was  applicable,  then  we  submit  that  the  proper  remedy  of 
the  appellant  is  not  by  injunction,  but  that  his  remedy  lay  in 
contempt  proceedings.  (Baker  v.  Water  Co.,  40  Mont.  583, 
135  Am.  St.  Rep.  642,  107  Pac.  819.) 

The  ground  in  this  case  is  the  properly  of  the  United  States, 
and,  therefore,  exempt  from  taxation;  but  the  right  of  posses- 
sion of  said  ground  and  the  use  and  occupation  thereof  for 
purposes  other  than  mining  are  the  properties  of  the  appellant, 
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and  taxable  within  the  intent  of  section  17,  of  Article  XII  of 
the  State  Constitution,  and  of  section  2498  of  the  Revised  Codes. 
(Northwestern  M.  Life  Ins.  Co.  v.  Lewis  &  Clark  County,  28 
Mont.  491,  98  Am.  St.  Eep.  572,  72  Pac.  982.) 

The  legislature  in  its  enactments.  (Comp.  Stats.  1887,  sees. 
1667,  1668,  Fifth  Div.,  Pol.  Code  1895,  sees.  3670,  3672;  Re- 
vised  Codes,  2498-2500),  as  also  the  framers  of  the  Constitution, 
contemplated  that  when  the  surface  of  a  mining  claim  had  an 
independent  value,  and  was  used  for  any  other  than  mining 
purposes,  it  should  be  taxed  for  the  reasonable  value  of  such 
other  usage.  The  terms  "mines"  and  "mining  claims"  at 
the  time  of  the  adoption  of  our  Constitution  were  terms  in 
common  use  and  which  had  a  clearly  defined  and  well-established 
meaning.  Mr.  Justice  Miller,  in  the  case  of  Forbes  v.  Gracey, 
94  U.  S.  762,  24  L.  Ed.  313,  14  Morr.  Min.  Rep.  183,  had  at  the 
time  said  that  the  term  "mines"  referred  to  the  title  to  the  soil 
which  the  owner  held  after  he  had  obtained  a  patent  from  the 
United  States  under  the  provisions  of  the  "Mineral  Lands  Act," 
while  the  term  "mining  claims"  referred  to  the  possessory  right 
by  which  the  owner  held  and  worked  the  soil  prior  to  obtaining 
that  patent.  (See,  also,  State  v.  Moore,  12  Cal.  56, 14  Morr.  Min. 
Rep.  110;  People  v.  Shearer,  30  Cal.  658.)  "A  mining  location 
is  real  estate,  and  belongs  to,  and  the  title  is  in  the  locator, 
although  the  paramount  title  may  not  have  passed  from  the 
government,  and  is  capable  of  conveyance  inheritance,  and,  of 
course,  protection  in  law  and  in  equity,  and  subject  to  tax, 
levy  and  sale."  (Forbes  v.  Gracey,  supra;  Belk  v.  Meagher, 
104  U.  S.  283,  26  L.  Ed.  735,  1  Morr.  Min.  Rep.  510;  Manuel 
v.  Wulff,  152  U.  S.  505, 14  Sup.  Ct.  651,  38  L.  Ed.  532f  18  Morr. 
Min.  Rep.  85;  St.  Louis  M.  &  M.  Co.  v.  Montana  M.  Co.,  171  U. 
S.  655,  19  Sup.  Ct.  61,  43  L.  Ed.  320,  19  Morr.  Min.  Rep.  573; 
State  v.  District  Court,  24  Mont.  332,  61  Pac.  882;  Murray  v. 
Hinds,  30  Mont.  466,  76  Pac.  1039 ;  People  v.  Shearer,  30  Cal. 
656;  Alexander  v.  Sherman,  2  Ariz.  326,  16  Pac.  45,  15  Morr. 
Min.  Rep.  638;  Salisbury  v.  Lane,  7  Idaho,  370,  63  Pac.  383.) 

Appellant  claims  the  possessory  title  of  a  mining  claim  not 
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assessable.  One  claiming  an  exception  has  the  burden  of  show- 
ing that  he  is  entitled  to  it  (Hale  v.  Jefferson  Co.,  39  Mont. 
143, 101  Pac.  973 ;  Railroad  Co.  v.  Ouffey,  120  U.  S.  569,  7  Sup. 
Ct.  693,  30  L.  Ed.  732;  WaUer  v.  Hughes,  2  Ariz.  114,  11  Pac. 
125;  Cooley  on  Taxation,  146.)  "Exemption  from  taxation  is 
a  privilege  of  the  government,  not  an  incident  to  the  property." 
(State  v.  Moore,  12  Cal.  56,  14  Morr.  Min.  Rep.  110;  Stock- 
dale  v.  Treasurer,  12  Iowa,  539.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  restrain  the  defendants  from  col- 
lecting taxes  for  the  years  from  1903  to  1909,  assessed  against 
certain  property  situated  in  Silver  Bow  county.  The  assessment 
for  the  year  1903  reads  as  follows,  and  those  for  the  subsequent 
years  were  substantially  the  same,  viz.:  "W.  S.  Cobban,  for  use 
of  ground  for  the  year  1903  formerly  known  as  the  Baboon 
placer,  now  known  and  located  as  the  Mercury  lode,  said  ground 
being  situated  on  south  side  of  Mercury  street  in  the  city  of 
Butte,  between  Main  street  and  Wyoming  street,  and  the  house 
upon  which  is  numbered  38."  The  property  in  question  is  an 
unpatented  mining  claim  belonging  to  the  plaintiff;  the  legal 
title  being  in  the  United  States.  The  district  court  of  Silver 
Bow  county  found  for  the  defendants  and  entered  judgment 
in  their  favor,  from  which  judgment  and  an  order  denying  a 
new  trial  plaintiff  has  appealed. 

Appellant  claims  (1)  that  neither  the  mining  claim  nor  the 
•use  thereof  is  taxable  under  any  circumstances;  and  (2)  that 
the  defendant  county  and  its  assessor  were  in  1902  enjoined  by 
the  district  court  from  levying  any  taxes  upon  the  property  until 
after  patent  obtained  thereto.  The  judgment-roll  in  the  action 
in  which  the  injunction  was  issued  is  in  the  record.  No  copy  of 
the  assessment  then  complained' of  is  found;  but  the  complaint, 
after  describing  the  property  as  an  unpatented  mining  claim, 
alleges:  "That  for  the  several  years  (1899,  1900,  and  1901) 
there  were  levied  and  assessed  against  the  said  property  •  •  • 
the  several  sums  as  follows;    •    •    •    That  the  proper  pro- 
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portion  of  said  taxes  so  levied  and  assessed  against  the  ground 
designated  as  the  Baboon  placer  is  as  follows:  •  •  •  That 
plaintiff  says  that  the  valuation  or  levy  and  assessment  of  said 
taxes  upon  the  said  Baboon  placer  •  •  •  was  unlawful, 
for  the  reason  that  the  legal  title  to  the  said  ground  was  and 
still  is  in  the  United  States.  •  •  •  Plaintiff  says  that  the 
defendant  threatens  to  value,  assess,  and  levy  taxes  upon  the 
said  mining  ground  comprising  the  Baboon  placer  claim  not- 
withstanding the  said  ground  is  not  legally  subject  to  taxation 
for  the  reason  that  the  same  is  a  part  of  the  public  domain. 
*  *  •  That  the  defendant  will  proceed  to  value  said  ground 
for  purposes  of  taxation."  The  plaintiff  prayed  that  the  de- 
fendant county  be  restrained  "from  valuing  said  ground  desig- 
nated as  the  Baboon  placer  for  purposes  of  taxation,  and  from 
demanding  taxes  thereon  *  *  *  until  the  same  shall  have 
been  purchased  from  the  government  of  the  United  States." 
After  general  demurrer  overruled,  the  defendant  refused  to  an- 
swer, and  a  decree  was  entered,  in  part  as  follows:  "Wherefore, 
it  is  ordered,  adjudged  and  decreed  that  the  defendant,  its 
assessor,  treasurer,  officers  and  agents,  be,  and  they  are,  hereby 
restrained  and  enjoined  from  continuing  to  value,  assess  and 
levy  taxes  upon  the  said  ground,  to-wit,  that  piece  or  parcel  of 
ground  designated  upon  the  assessment-rolls  as  the  Baboon 
placer  and  claimed  by  the  plaintiff  herein  as  the  Mercury  quartz 
lode  mining  claim,  until  the  same  shall  have  been  purchased 
from  the  United  States  as  provided  by  law." 

1.  As  we  read  this  decree,  in  the  light  of  the  complaint  upon 
which  it  is  founded,  it  is  clear  to  us  that  the  court  adjudged, 
in  accordance  with  the  plaintiff's  contention,  that  an  unpatented 
mining  claim,  as  such,  is  not  subject  to  taxation  because  of  the 
fact  that  the  legal  title  remains  in  the  United  States.  We  find 
nothing  in  the  judgment-roll  to  indicate  that  the  question  of  the 
right  to  tax  the  surface  ground  when  the  same  is  used,  and  has 
a  separate  and  independent  value,  for  other  than  mining  pur- 
poses, was  considered  by  the  court  or  could  properly,  under  the 
allegations  of  the  complaint,  have  been  considered.    Indeed,  the 
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record  shows  that  the  district  court  of  Silver  Bow  county  sub- 
sequently took  this  view  of  the  decree  when  it  refused  to  punish 
the  assessor  as  for  a  contempt  for  attempting  to  collect  taxes  for 
the  "use"  of  the  ground  in  question.  If  we  are  correct  in 
this  first  conclusion,  it  follows  that  the  present  assessor  is  not 
restrained  from  collecting  these  taxes,  unless  he  has  assessed 
the  property  as  a  mining  claim.  As  we  read  the  record,  he  is 
not  claiming  the  right  to  do  that.  He  alleges  in  his  answer 
that  during  all  the  years  mentioned  the  plaintiff  used  the  land 
in  question  for  townsite  and  building  purposes.  It  is  shown  on 
the  face  of  each  of  the  assessments  that  only  the  use  of  the 
ground  was  assessed.  And,  in  addition  to  this,  the  plaintiff's 
own  testimony  discloses  that  he  was  present  at  a  meeting  of  the 
board  of  county  commissioners  in  July,  1909,  when  the  chairman 
informed  him  that  a  notice  would  be  sent  to  him  requiring  him 
to  appear  before  the  board  at  a  subsequent  date,  and  show 
cause  why  the  ground  should  not  be  assessed.  He  waived  legal 
notice,  and  requested  that  the  matter  be  taken  up  at  once.  The 
records  of  the  county  board  show  this  entry:  "July  26,  1909, 
W.  C.  Cobban  was  present  and  publicly  waived  the  process  of 
serving  him  with  legal  notice  to  appear  and  show  cause  why 
the  Mercury  lode  owned  by  him  should  not  be  assessed  for  town- 
site  purposes,  said  mining  claim  being  used  by  him  for  other 
than  mining  purposes,  to- wit,  townsite  purposes."  As  to  what 
other  proceedings  were  had,  Mr.  Cobban  testified:  "Mr.  Brown 
[the  chairman]  asked  me  what  reason  I  had  to  offer  why  that 
certain  piece  of  ground  should  not  be  assessed,  and  I  offered  as- 
a  reason  the  decree  of  the  district  court  restraining  them  from 
assessing  the  ground  until  such  time  as  I  obtained  title  to  it. 
A  motion  was  made  that  the  assessor  should  be  instructed  to 
assess  the  ground.  That  in  substance  was  the  resolution.  An- 
other resolution  was  passed  instructing  the  county  attorney  to 
draw  in  legal  form  the  necessary  resolution  for  the  board  to  pass, 
instructing  the  assessor  to  assess  the  ground  for  the  years  1903 
to  1909,  inclusive."  On  July  30,  1909,  plaintiff  was  notified  by 
registered  letter  to  appear  before  the  board  on  August  9,  to  show 
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cause  why  the  property  should  not  be  assessed  for  the  use  to 
which  it  was  put,  to-wit,  townsite  purposes.  He  did  not,  how- 
ever, actually  receive  the  letter  until  August  20.  "We  must  con- 
clude from  the  foregoing  evidence  that  he  had  actual  notice  that 
the  board  proposed  to  have  the  ground  assessed  in  accordance 
with  its  value  for  townsite  purposes.  It  therefore  appears  that 
the  attempted  assessment  was  for  such  purposes  and  that  plain- 
tiff was  fully  aware  of  the  fact.  He  admitted,  while  a  witness, 
that  the  property  had  been  so  used  exclusively  during  all  the 
years  in  question. 

2.  The  question  whether  an  unpatented  mining  claim,  as  such, 
is  subject  to  taxation,  is  not  before  us.  The  inquiry  is:  Can 
the  surface  ground  of  an  unpatented  mining  claim,  when  the 
same  is  used  for  other  than  mining  purposes  and  has  a  separate 
and  independent  value  for  such  other  purposes,  be  taxed?  We 
think  the  answer  must  be  in  the  affirmative.  Section  1  of 
Article  XII  of  the  state  Constitution  provides:  "The  necessary 
revenue  for  the  support  and  maintenance  of  the  state  shall  be 
provided  by  the  legislative  assembly,  which  shall  levy  a  uniform 
rate  of  assessment  and  taxation,  and  shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
perty,  except  that  specially  provided  for  in  this  article."  Sec- 
tion 2  provides:  "The  property  of  the  United  States,  the  state, 
counties,  cities,  towns,  school  districts,  municipal  corporations 
and  public  libraries  shall  be  exempt  from  taxation;  and  such 
other  property  as  may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  educational  purposes,  places  of  actual 
religious  worship,  hospitals  and  places  of  burial  not  used  or  held 
for  private  or  corporate  profit,  and  institutions  of  purely  public 
charity  may  be  exempt  from  taxation."  Section  3  reads  as  fol- 
lows: "All  mines  and  mining  claims,  both  placer  and  rock  in 
place,  containing  or  bearing  gold,  silver,  copper,  lead,  coal  or 
other  valuable  mineral  deposits,  after  purchase  thereof  from 
the  United  States,  shall  be  taxed  at  the  price  paid  the  United 
States  therefor,  unless  the  surface  ground,  or  some  part  thereof, 
of  such  mine  or  claim,  is  used  for  other  than  mining  purposes, 
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and  has  a  separate  and  independent  value  for  such  other  pur- 
poses, in  which  case  said  surface  ground,  or  any  part  thereof, 
so  used  for  other  than  mining  purposes,  shall  be  taxed  at  its 
value  for  such  other  purposes,  as  provided  by  law;  and  all 
machinery  used  in  mining,  and  all  property  and  surface  im- 
provements upon  or  appurtenant  to  mines  and  mining  claims 
which  have  a  value  separate  and  independent  of  such  mines  or 
mining  claims,  and  the  annual  net  proceeds  of  all  mines  and 
mining  claims  shall  be  taxed  as  provided  by  law."  Section 
2498,  Revised  Codes,  provides:  "All  property  in  this  state  is 
subject  to  taxation,  except  as  provided  in  the  next  section." 
Sections  2499  and  2500,  Revised  Codes,  read  the  same  as  sections 
2  and  3  of  the  Constitution,  supra. 

Section  17  of  Article  XII  of  the  Constitution  reads:  "The 
word  'property'  as  used  in  this  article  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  franchises  and  all  other 
matters  and  things  (real,  personal  and  mixed)  capable  of  private 
ownership.  *  *  * ' '  This  court  in  the  case  of  Northwestern  L. 
Ins.  Co.  v.  Lewis  &  Clark  County,  28  Mont.  484,  98  Am.  St.  Rep. 
572,  72  Pac.  982,  declared  that  this  section,  "in  its  definition  of 
that  which  may  be  made  subject  to  taxation,  is  sufficiently  com- 
prehensive to  include  all  matters  and  things,  visible  and  invisi- 
ble, tangible  and  intangible,  corporeal  and  incorporeal,  capable 
of  private  ownership."  We  can  conceive  of  no  more  compre- 
hensive definition.  It  includes  everything  capable  of  private 
ownership.  Whatever,  therefore,  is  not  by  law  exempt,  is 
taxable.  There  is  no  declaration,  either  in  the  Constitution  or 
the  Codes,  that  the  surface  ground  of  an  unpatented  mining 
claim,  when  used  for  other  than  mining  purposes  and  having  a 
separate  and  independent  value  for  such  purposes,  is  not  taxable. 
It  is  capable  of  private  ownership.  Judge  John  B.  Clayberg,  in 
his  very  able  article  on  Mines  and  Minerals,  27  Cyc.  580,  says: 
"By  virtue  of  a  valid  location,  the  ground  included  within  its 
boundaries  is  segregated  from  the  public  domain,  and  the  ex- 
clusive right  of  possession  thereof  becomes  vested  in  the  locator, 
and  so  remains  as  long  as  he  complies  with  the  acts  of  Congress. 
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The  courts  have  declared  it  property  in  the  highest  sense  of 
that  term,  which  may  be  bought,  sold  and  conveyed,  and  which 
passes  by  descent."  (See,  also,  Hughes  v.  Devlin,  23  CaL  502; 
Suessenbach  v.  Bank,  5  Dak.  477,  41  N.  W.  662 ;  Keeler  v.  True- 
man,  15  Colo.  143,  25  Pac.  311.) 

In  the  case  of  Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  Ed.  313, 
the  supreme  court  of  the  United  States  through  Mr.  Justice 
Miller,  speaking  of  the  character  of  property  involved  in  an 
unpatented  mining  claim,  said:  "Such  right  as  the  mining 
laws  allow  and  as  Congress  concedes  to  develop  and  work  the 
mines,  is  property  in  the  miner,  and  property  of  great  value. 
•  •  •  Those  claims  are  the  subject  of  bargain  and  sale,  and 
constitute  very  largely  the  wealth  of  the  Pacific  Coast  states. 
They  are  property  in  the  fullest  sense  of  the  word,  and  their 
ownership,  transfer,  and  use  are  governed  by  a  well-defined 
Code  or  Codes  of  Law,  and  are  recognized  by  the  states  and  the 
federal  government.  This  claim  may  be  sold,  transferred,  mort- 
gaged and  inherited,  without  infringing  the  title  of  the  United 
States.  Why  may  it  not  also  be  made  subject  to  a  lien  for 
taxes,  and  the  claim,  such  as  it  is,  recognized  by  statute,  be  sold 
to  enforce  the  lien  t  We  see  nothing  in  principle  or  in  any  in- 
terest which  the  United  States  has  in  the  land  to  prevent  it." 

This  court,  in  the  case  of  State  ex  rel.  Baker  v.  District  Court, 
24  Mont.  330,  61  Pac.  882,  said:  " Neither  the  statutes  nor  the 
courts  in  this  state  recognize  any  distinction  between  possessory 
rights  to  mining  claims  upon  public  lands,  and  real  estate  held 
under  other  titles.  While  recognizing  the  United  States  as  the 
paramount  proprietor,  the  legislature  and  the  courts  have  always 
treated  the  claimant  under  a  perfected  location  as  the  owner  of 
the  fee.  Indeed,  the  location  operates  as  a  grant  from  the  gov- 
ernment ;  and  the  estate  acquired  under  it  is  a  vested  right  to 
the  fee,  which  becomes  absolute  upon  the  performance  of  the 
required  conditions.  It  can  be  lost  only  by  abandonment,  or  by 
forfeiture  and  location  by  another.  It  is  property  in  every  sense 
of  that  term,  and,  except  in  the  particular  just  noted,  it  has  all 
the  attributes  of  real  estate.  It  may  be  transferred  by  sale,  as 
other  real  estate;  it  may  be  mortgaged;  it  may  descend  to  the 
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heir  or  be  held  by  the  administrator  or  executor  as  assets  to 
pay  debts ;  it  may  be  made  liable  to  the  payment  of  taxes ;  it  is 
subject  to  statutory  liens;  in  some  instances  it  may  be  subject 
to  claim  of  homestead ;  and  it  is  subject  to  levy  and  sale  as  other 
lands  for  the  satisfaction  of  judgments."  It  clearly  appears 
from  the  report  of  the  foregoing  case  that  the  question  whether 
unpatented  mining  claims  as  such  are  exempt  from  taxation 
by  virtue  of  section  3  of  Article  XII  of  the  Constitution,  supra, 
was  not  before  the  court.  (See,  also,  Robertson  v.  Smith,  1 
Mont.  410,  and  Butte  Hardware  Co.  v.  Frank,  25  Mont.  344,  65 
Pac.  1.)  If  such  claims  are  not  taxable,  it  is  not  because  they 
are  not  property,  but  on  account  of  the  fact  that  they  have  been 
exempted  from  the  general  provisions  of  the  revenue  laws.  (See 
section  2501,  subd.  2,  Rev.  Codes;  Elder  v.  Wood,  208  U.  S.  226, 
28  Sup.  Ct.  263,  52  L.  Ed.  464;  and  note  to  People  ex  reL 
Carrell  v.  BeU  (111.),  15  Am.  &  Eng.  Ann.  Cas.  511.) 

The  case  of  Hope  Mining  Co.  v.  Kennon,  3  Mont.  35,  cited  by 
the  appellant,  in  which  it  was  held  that  an  unpatented  mining 
claim,  as  such,  was  not  subject  to  taxation,  was  decided  under 
a  statute  (Codified  Statutes  1872,  p.  600),  which  expressly  pro- 
vided that  all  unpatented  mines  and  mining  claims  should  be 
exempt  from  taxation. 

The  surface  ground  of  patented  mining  claims,  as  dis- 
tinguished from  the  claims  themselves,  is  distinctly  recognized 
by  section  3,  Article  XII,  Constitution,  supra,  as  a  species  of 
property  subject  to  taxation  at  its  full  value  under  certain  cir- 
cumstances. We  can  distinguish  no  difference  between  the  use 
of  the  surface  ground  of  a  patented  claim  for  other  than  mining 
purposes  and  that  of  an  unpatented  claim;  and  we  therefore 
hold  that  the  surface  ground  of  an  unpatented  mining  claim, 
when  used  for  other  than  mining  purposes,  is  subject  to  taxation 
in  this  state  when  it  has  a  separate  and  independent  value  for 
such  other  purposes.  That  the  surface  ground  of  the  Mercury 
lode  claim  was  so  used  and  had  such  value  is  clearly  shown  by 
the  record. 

3.  It  is  contended  that  the  assessment  was  void  because  of  the 
fact  that  it  cannot  be  ascertained  therefrom  whether  as  made  it 
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includes  the  house,  No.  38,  and,  further,  if  such  is  the  ease,  it  is 
void  for  the  additional  reason  that  the  taxes  on  the  house  were  in 
fact  paid  under  another  and  separate  assessment.  As  we  read 
the  assessment,  the  words  "and  the  house  upon  which  is  num- 
bered 38"  are  simply  descriptive  of  the  premises,  or  a  part  of  the 
description  serving  to  identify  the  ground.  That  the  house  was 
separately  assessed  bears  out  this  conclusion. 

4.  The  last  contention  is  that  the  assessment  was  void  for  the 
reason  that  the  assessor  failed  to  set  forth  therein  the  fact  that 
the  surface  ground  was  assessed  for  other  than  mining  purposes 
on  account  of  the  fact  that  it  had  a  separate  and  independent 
value  for  townsite  purposes.    Section  2741,  Revised  Codes,  readi 
as  follows:  "No  injunction  must  be  granted  by  any  court  or 
judge  to  restrain  the  collection  of  any  tax  or  any  part  thereof, 
nor  to  restrain  the  sale  of  any  property  for  the  nonpayment  of 
taxes,  except:  (1)  Where  the  tax,  or  the  part  thereof  sought  to 
be  enjoined,  is  illegal,  or  is  not  authorized  by  law.     If  the  pay- 
ment of  a  part  of  a  tax  is  sought  to  be  enjoined,  the  other  part 
must  be  paid  before  an  action  can  be  commenced.     (2)  Where 
the  property  is  exempt  from  taxation."    We  have  already  de- 
cided that  the  property  in  question  was  legally  taxable,  and  that 
a  tax  upon  the  value  of  the  use  of  the  ground  for  townsite  pur- 
poses was  authorized.    It  is  not  claimed  that  the  tax  itself  was 
illegal  or  unauthorized  by  law.    We  have  also  held  that  the 
property  is  not  exempt  from  taxation.    A  mere  irregularity  in 
the  method  of  assessment  is  not  sufficient  to  give  the  court  juris- 
diction to  enjoin  the  collection  of  the  tax  or  the  sale  of  the 
property.    The  phraseology  of  the  assessment,  if  it  was  defec- 
tive, was  merely  an  irregularity.    We  are  of  opinion  that  plain- 
tiff had  an  adequate  remedy,  if  he  had  a  cause  of  action,  by 
paying  the  taxes  under  protest,  and  then  suing  for  their  recovery 
in  an  action  at  law,  as  provided  by  section  2742,  Revised  Codes. 
Section  2745,  Revised  Codes,  reads  thus:  "The  remedy  hereby 
provided  shall  supersede  the  remedy  of  injunction  and  all  other 
remedies  which  might  be  invoked  to  prevent  the  collection  of 
taxes  or  licenses  alleged  to  be  irregularly  levied  or  demanded, 
except  in  unusual  cases  where  the  remedy  hereby  provided  is 
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deemed  by  the  court  to  be  inadequate."  Sections  2741  and  2745, 
Revised  Codes,  were  formerly  sections  4023  and  4026,  Political 
Code  of  1895.  This  court  in  Montana  Ore  Purchasing  Co.  v. 
Maker,  32  Mont.  480,  81  Pac.  13,  said:  "A  consideration  of 
sections  4023  and  4026  leads  us  to  believe  that  the  phrase 
'irregularly  levied  or  demanded'  was  used  by  the  legislature 
advisedly,  and  as  prescribing  the  limits  wherein  the  statutory 
remedy  is  exclusive,  as  distinguished  from  those  cases  of  illegal 
taxes  the  collection  of  which  may  be  restrained  by  injunction. 
In  other  words,  if  the  action  of  the  assessor  or  board  of  equal- 
ization was  such  that  the  tax  complained  of  is  manifestly  void 
under  any  circumstances,  injunction  will  lie  to  restrain  its  col- 
lection ;  but,  if  the  error  complained  of  is  only  an  irregularity 
on  the  part  of  the  assessor,  the  board  of  equalization,  or  the 
treasurer,  which  may  be  subject  to  explanation  so  as  to  cure 
the  apparent  defect,  or,  in  other  words,  where  the  tax  complained 
of  is  not  necessarily  void  under  all  circumstances,  then  the 
remedy  provided  by  sections  4024  and  4025,  namely,  payment 
under  protest,  and  an  action  to  recover  back  is  exclusive,  except 
in  those  unusual  cases  mentioned  in  section  4026.  This  is  the 
effect  of  the  decision  in  Cobban  v.  Hinds,  23  Mont.  338,  59  Pac. 
1,  where  it  is  said:  *  Sections  4023  and  4026,  inclusive,  of  the 
Political  Code,  prohibit  courts  and  judges  from  enjoining  the 
collection  of  any  tax,  and  from  restraining  the  sale  of  the  prop- 
erty for  nonpayment  of  any  tax,  except  in  those  instances  where 
the  tax  is  illegal  or  not  authorized  by  law,  or  where  the  property 
is  exempt  from  taxation,  and  provide  the  means  and  remedies 
whereby  the  rights  of  persons  who  deem  the  taxes  irregularly 
or  improperly  demanded  of  the  owners,  or  sought  to  be  enforced 
against  the  property  may  be  guarded  and  protected.'  M 

We  think  the  defendant  may  not  complain  of  the  irregularity 
of  his  assessment  in  this  action.  (See,  also,  Hensley  v.  City  of 
Butte,  33  Mont.  206,  83  Pac.  481.) 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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FOBSELL,  Respondent,  v.  PITTSBURG  ft  MONTANA 

COPPER  CO.,  Appellant. 

(No.  2,927.) 
(Submitted  December  23,  1910.    Decided  January  16,  1911.) 

[113  Pa*.  479.] 

Corporations — Insolvency — Receivership — In  Aid  of  Execution 
— Stockholders. 

Corporations — Insolvency — Receivership. 

1.  That  a  corporation  is  insolvent  does  not  alone  justify  the  appoint- 
ment of  a  receiver  at  the  suit  of  a  judgment  creditor. 

Same — Receivership— Grounds. 

2.  A  judgment  creditor  of  an  insolvent  corporation  may  enforce  a 
liability  against  stockholders  accruing  through  a  failure  to  comply 
with  the  law  or  to  pay  for  subscribed  stock,  and  it  is  not  necessary  to 
appoint  a  receiver  to  enforce  it. 

Same. 

3.  That  a  judgment  creditor  of  an  insolvent  foreign  corporation  may 
not,  in  the  courts  of  a  sister  state,  enforce  the  liability  against  stock- 
holders accruing  through  a  failure  to  comply  with  the  law  or  to  pay 
for  subscribed  stock  must  be  pleaded,  to  be  available  as  a  ground  for 
the  appointment  of  a  receiver  of  the  corporation  at  the  suit  of  the 
creditor. 

Same. 

4.  Where  one  obtaining  in  the  district  court  of  the  state  a  judgment 
against  a  foreign  corporation  doing  business  in  the  state  was  unable 
to  obtain  satisfaction  of  the  judgment  by  execution  against  the  cor- 
poration, whose  property  was  in  the  hands  of  nonresidents,  he  could  go 
into  the  courts  of  a  sister  state  and  enforce  his  rights,  so  that  it  was 
not  necessary  to  appoint  a  receiver  of  the  corporation  for  that  purpose. 

Same. 

5.  That  a  sale  of  the  assets  of  a  foreign  corporation  located  in  Mon- 
tana, by  order  of  a  court  in  a  sister  state,  was  void  did  not  require  the 
appointment  of  a  receiver  at  the  suit  of  a  judgment  creditor  of  the 
corporation ;  the  property  not  being  in  danger  of  being  wasted  and  the 
purchaser  not  being  insolvent. 

Receivers — Appointment — Grounds. 

6.  Revised  Codes,  section  6698,  providing  for  the  appointment  of  a 
receiver  after  judgment  to  carry  the  judgment  into  effect,  does  not 
authorize  the  appointment  of  a  receiver  when  a  money  judgment  has 
been  recovered  in  a  simple  action  at  law,  as  the  creditor  can  himself 
take  the  necessary  steps  to  enforce  the  judgment. 

Execution — Appointment  of  Receiver — Grounds. 

7.  Revised  Codes,  section  6698,  providing  for  the  appointment  of  a 
receiver  in  proceedings  in  aid  of  execution,  when  an  execution  has  been 
returned  unsatisfied,  does  not  authorise  the  appointment  of  a  receiver, 
where  no  proceedings  in  aid  of  execution  have  been  had  and  no  prop- 
erty has  been  discovered  of  which  a  receiver  can  take  possession. 

'Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernon,  Judge. 
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Action  by  Alfred  Forsell  against  the  Pittsburg  &  Montana 
Copper  Company.  From  orders  appointing  a  receiver  of  de- 
fendant and  defining  his  duties,  defendant  appeals.    Reversed. 

Messrs.  Kremer,  Sanders  &  Kroner  submitted  a  brief  in  be- 
half of  Appellant.  Mr.  Louis  P.  Sanders  argued  the  cause  or- 
ally. 

Receivers  are  not  appointed  where  the  judgment  debtor  has 
no  property,  and  it  is  noteworthy  that  the  defendant  is  not 
charged  with  having  fraudulently  transferred,  conveyed  or  con- 
cealed its  property.  (Colton  v.  Bigelow,  41  N.  J.  L.  266;  Adler 
v.  Turnbull,  57  N.  J.  L.  62,  30  Atl.  319 ;  In  re  Stafford,  105  App. 
Div.  46,  94  N.  T.  Supp.  194 ;  Rodman  v.  Harvey,  102  N.  C.  1, 
8  S.  B.  888.)  The  corporation  has  no  property  anywhere  capa- 
ble of  being  taken  in  custodia  legis.  Courts  will  never  appoint 
receivers  to  take  possession  of  property  in  the  possession  of 
third  parties,  particularly  in  the  absence  of  any  allegation  or 
showing  that  the  transfer  is  tainted  with  fraud.  As  in  any 
other  proceeding,  sufficient  facts  must  be  alleged  and  established 
by  competent  evidence  to  warrant  the  court,  in  the  exercise  of 
a  sound  judicial  discretion,  to  appoint  a  receiver.  The  rule  is 
to  the  effect  that  either  in  the  pleadings  in  the  original  action, 
or,  if  the  motion  for  the  appointment  of  a  receiver  is  made  on 
affidavits,  then  in  the  affidavits,  the  allegations  must  be  dis- 
tinct and  precise,  general  allegations  being  insufficient.  Legal 
conclusions  are  insufficient,  but  the  facts  must  be  averred  upon 
which  the  conclusions  are  predicated.  (Union  Boom  Co.  v. 
Samish  etc.,  33  Wash.  144,  74  Pac.  53 ;  High  on  Receivers,  sees. 
88,  89.) 

Therfe  is  no  showing  that  the  receiver  is  necessary,  and  this 
court  has  held  in  Benepe  etc.  Co.  v.  Scheidegger,  32  Mont.  424, 
80  Pac.  1024,  that  this  element  must  be  made  to  appear. 
(Jacobs  v.  Jacobs  Merc.  Co.,  37  Mont.  321,  96  Pac.  723.)  There 
is  nothing  in  the  record  to  show  that  the  receiver  can  be  of  any 
assistance  in  enforcing  the  judgment,  and  courts  will  not  inter- 
fere and  appoint  receivers,  unless  they  can  interfere  usefully. 


414    Fobsxll  v.  Pittsburg  &  Montana  Copper  Co.    [Dec.  T.  '10 

(Trust  &  Deposit  Co.  v.  Spartanburg,  etc.,  91  Fed.  324.)     Nor 
should  a  receiver  ever  be  appointed  merely  because  the  measure 
can  do  no  harm.     (Orphan  Asylum  v.  McCartee,  Hopk.   Ch. 
429;  Blondheim  v.  Moore,  11  Md.  365;  High  on  Receivers,  3d 
ed.,  sec.  10.)     Plaintiff  in  no  way  has  established  any  of  these 
elemental  essentials.    The  petition  alleges  that  said  corporation 
is  insolvent.    Standing  by  itself,  this  is    a   mere    conclusion, 
(Atlantic  etc.  v.  C.  E.  S.  Co.,  49  N.  J.  Eq.  402,  23  AtL  934.) 
Insolvency  is  a  matter  of  substance  necessary  to  be  sufficiently 
alleged  in  the  petition  itself,  and  the  defective  allegation  can- 
not be  supplied  by  any  matter  set  up  in  exhibits.     (Mayor  etc. 
v.  Signoret,  50  Cal.  298;  McCaughey  v.  Schuette,  117  Cal.  225, 
59  Am.  St.  Rep.  176,  46  Pac.  666,  48  Pac.  1088;  Lambert  v. 
Haskell,  80  Cal.  613,   22   Pac.    327;    Ward  v.    Clay,   82    Cal. 
505,   23   Pac.   50,   227;   Burkett  v.   Griffith,   90   Cal.    533,  25 
Am.  St.  Rep.  151,  27  Pac.  527,  13  L.  R.  A.  707.)     Evidence  of 
insolvency  alone  is  of  itself  insufficient  to  justify  the  action  of 
the  lower  court.    Besides  the  solitary  fact  of  insolvency  there 
must  be  a  showing  that,  as  a  result,  or  on  account  thereof,  the 
rights  of  the  plaintiff  are  in  jeopardy,  and  unless  a  receiver  is 
appointed,  these  rights  will  be  lost  or  impaired.     (Falmouth 
National  Bank  v.  Cape  Cod  etc.,  166  Mass.  550,  44  N.  E.  617; 
Doe  v.  Northwestern  etc.,  64  Fed.  928;  Ryder  v.  Bate  man,  93 
Fed.  16 ;  Condon  v.  Mutual  Reserve  etc.,  89  Md.  99,  73  Am.  St 
Rep.  169,  42  Atl.  944,  44  L.  R:  A.  149 ;  Gregory  v.  Gregory,  33 
N.  Y.  Supp.  Ct.  (1  Jones  &  S.)  1;  Farmers9  Loan  etc.  v.  Chi- 
cago etc.,  27  Fed.  146 ;  Merriam  v.  St.  Louis  etc.,  136  Mo.  145. 
36  S.  W.  630;  Trust  &  Deposit  Co.  v.  Spartanburg  etc.,  91  Fed 
324.) 

Where  the  statute  provides  that  stockholders  of  a  corporation 
shall  be  liable  individually  for  its  debts  to  the  amount  of  their 
unpaid  stock,  a  stockholder  whose  stock  has  been  fully  paid 
cannot  be  made  liable  to  an  additional  amount  for  the  debts  of 
the  corporation.  (Miley  v.  Parker,  7  Mo.  App.  561 ;  Lewis  v. 
St.  Charles  etc.,  13  Mo.  App.  48 ;  Toner  v.  Fulkerson,  125  Ind. 
224,  25  N.  E.  218 ;  Coffin  v.  Rich,  45  Me.  507,  71  Am.  Dec.  559.) 
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If  no  assessment  can  be  lawfully  levied,  it  will  be  a  useless  cere- 
mony to  appoint  a  receiver.  To  constitute  a  sufficient  petition 
upon  the  theory  of  assessment  of  stockholders,  it  is  incumbent 
that  plaintiff  allege  and  prove  some  facts  showing  that  assessment 
of  stockholders  may  be  lawfully  enforced.)  (Merrill  v.  Timbrel, 
123  Iowa,  375,  98  N.  W.  879;  John  A.  Roebling's  Sons  Co.  v.  But- 
ler, 112  Cal.  677,  45  Pac.  6.) 

The  receiver,  whether  the  law  of  Montana  or  West  Virginia 
shall  be  considered  controlling,  cannot  enforce  a  stockholder's 
liability,  though  there  were  some  showing  that  subscriptions 
for  stock  had  not  been  fully  paid,  for  plaintiff  has  failed  to 
show  that  there  is  any  provision  of  law  authorizing  the  receiver 
to  enforce  the  individual  liability  of  any  of  the  stockholders  of 
the  defendant  company.  (Minneapolis  Baseball  Co.  v.  City 
Bank,  66  Minn.  441,  69  N.  W.  331,  38  L.  R.  A.  415 ;  McLaughlin 
v.  Kimball,  20  Utah,  254,  77  Am.  St.  Rep.  908,  58  Pac.  685; 
Fidelity  etc.  v.  Mechanics9  Savings  Bank,  97  Fed.  297,  38  C.  C. 
A.  193,  56  L.  R.  A.  228,  231 ;  Colton  v.  Mayer,  90  Md.  711,  78 
Am.  St.  Rep.  456,  45  Atl.  874,  47  L.  R.  A.  617 ;  Lang  v.  Lutz,  180 
N.  Y.  254,  73  N.  E.  24 ;  Evans  v.  Nellis,  187  U.  S.  271,  23  Sup.  Ct. 
74, 47  L.  Ed.  173 ;  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166,  51  N.  E. 
997,  46  L.  R.  A.  839 ;  Hancock  v.  Ellis,  172  Mass.  39,  70  Am.  St. 
Rep.  232,  51  N.  E.  207,  42  L.  R.  A.  396 ;  Jacobson  v.  Allen,  12  Fed. 
454,  20  Blatchf .  525 ;  Wigton  v.  Bosler,  102  Fed.  70 ;  Farns- 
worth  v.  Wood,  91  N.  Y.  308 ;  Runner  v.  Dmiggins,  147  Ind.  238, 
46  N.  E.  580,  36  L.  R.  A.  645.) 

The  receiver  is  without  extraterritorial  jurisdiction  to  pro- 
ceed in  the  state  of  Pennsylvania  against  the  corporation,  its 
stockholders  or  directors,  and  hence  it  clearly  appears  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  or  ground  for  the  appointment  of  the  receiver.  (2  Bates 
on  Equity  Jurisdiction,  sec.  610;  Booth  v.  Clark,  17  How.  (U.  S.) 
322,  15  L.  Ed.  164 ;  High  on  Receivers,  sec.  239 ;  Beach  on  Re- 
ceivers, sec.  683;  Harvey  v.  Varney,  104  Mass.  436;  Ward  v. 
Pacific  Mutual  etc.,  135  Cal.  235,  67  Pac.  124.) 
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In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Maury 
<ft  Templeman,  and  Messrs.  Breen  &  Jones.  Oral  argument  by 
Mr.  H.  L.  Maury. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

On  the  thirtieth  day  of  October,  1909,  the  above-named  plain- 
tiff obtained  a  judgment  against  the  defendant  corporation  in 
the  district  court  of  Silver  Bow  county  for  the  sum  of  $18,000. 
On  or  about  the  fourteenth  day  of  February,  1910,  the  following 
petition  was  filed  in  the  cause : 

"Comes  now  the  plaintiff  herein  and  most  respectfully  peti- 
tions the  honorable  court  for  the  appointment  of  a  receiver  of 
the  Pittsburg  &  Montana  Copper  Company,  a  corporation,  and 
alleges  as  such  ground  for  such  appointment  the  following, 
to- wit : 

"(1)  That  said  Pittsburg  &  Montana  Copper  Company,  a 
corporation,  now  is  and  was  at  all  the  times  hereinafter  set  out 
a  corporation  existing  and  organized  under  and  by  virtue  of  the 
laws  of  the  state  of  West  Virginia,  and  doing  business  in  Silver 
Bow  county,  state  of  Montana.  That  a  copy  of  the  annual 
statements  of  the  said  corporation,  showing  the  assets  and  liabili- 
ties, are  hereto  attached,  marked  Exhibits  A  and  B,  and  made  a 
part  of  this  petition.  That  the  assets  of  the  corporation  is 
$30,281,238.38,  but  that  the  said  assets  are  now  in  the  hands 
of  stockholders  and  not  subject  to  the  execution  in  the  above- 
entitled  action,  and  can  only  be  enforced  in  a  court  of  equity; 
and  that  it  is  necessary  to  appoint  a  receiver  for  the  purpose  of 
enforcing  the  judgment  and  carrying  said  judgment  into  effect 
in  the  case  of  Alfred  ForseU  v.  Pittsburg  <k  Montana  Copper 
Company. 

"(2)  That  this  plaintiff,  on  or  about  the  thirtieth  day  of 
October,  A.  D.  1909,  obtained  a  judgment  in  the  above-entitled 
court  in  the  amount  of  $18,000;  a  copy  of  said  judgment  is 
hereto  attached,  marked  Exhibit  C,  and  made  a  part  of  thia 
petition.  That  the  said  judgment  was  duly  given  and  made, 
and  has  not  been  satisfied  either  wholly  or  in  part 
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(3)  That  an  execution  has  been  placed  in  the  hands  of  the 
sheriff  of  Silver  Bow  county  and  returned  unsatisfied ;  and  that 
said  corporation  is  insolvent. 

"  (4)  That  the  said  defendant  corporation  has  a  capital  stock 
of  $30,000,000,  which  the  said  corporation  refuses  to  apply  to 
the  judgment  aforesaid;  and  it  is  necessary  that  this  honorable 
court  appoint  a  receiver  to  compel  the  said  corporation  to  assess 
its  stockholders,  if  need  be,  to  pay  the  said  judgment  and  take 
such  steps  as  may  be  necessary  to  enforce  the  corporate  liability. 

"(5)  That  the  principal  place  of  business  of  the  said  Pitts- 
burg &  Montana  Copper  Company  was,  up  till  about  the  middle 
of  the  year  1909,  in  Silver  Bow  county,  Mont.,  but  that  said 
Pittsburg  &  Montana  Copper  Company  has  ceased  to  be  a  going 
concern  and  does  no  more  business  anywhere  in  Silver  Bow 
county,  Mont. 

"  (6)  That  the  purpose  of  the  appointment  of  a  receiver  is 
to  enforce  the  judgment  in  the  above-entitled  action  and  carry 
the  judgment  into  effect ;  and  that  the  directors  and  stockholders 
are  residents  of  the  city  of  Pittsburg,  in  the  state  of  Pennsyl- 
vania, and  can  only  be  subjected  to  the  jurisdiction  of  a  court 
in  the  said  state  of  Pennsylvania. 

"Wherefore,  plaintiff  prays  judgment  that  a  receiver  be  ap- 
pointed in  the  above-entitled  court  and  cause,  with  full  authority 
of  the  said  receiver  to  prosecute  such  actions  as  he  may  see  fit 
in  the  state  of  Pennsylvania  to  subject  the  stockholders  and 
directors  to  the  liability  in  such  cases  made  and  provided,  and 
for  such  general  relief  as  may  be  proper  in  the  premises." 

"Exhibit  A. 

"Annual  Statement  of  the  Pittsburg  &  Montana  Copper 

Company. 

"In  pursuance  of  the  provisions  of  section  3850  of  the  Revised 
Codes  of  Montana  as  amended  by  Act  of  1909,  the  Pittsburg  & 
Montana  Copper  Company,  a  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  West  Vir- 
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ginia,  does  make,  publish  and  file  the  following  annual  report  of 
the  affairs  of  said  corporation : 

"(1)  That  the  amount  of  the  capital  stock  of  said  corpora- 
tion is  the  sum  of  $30,000,000  divided  into  300,000  shares  of  the 
par  value  of  $100  per  share. 

"(2)  That  the  amount  of  the  capital  stock  actually  paid  in 
money  was  $380,000. 

"  (3)  That  the  amount  of  capital  stock  paid  in  any  other  way 
than  money  was  $29,620,000,  which  stock  was  paid  in  in  prop- 
erty, viz.:  Certain  mining  properties  and  surface  lands  situate 
in  the  counties  of  Silver  Bow,  Jefferson  and  Lewis  &  Clark,  state 
of  Montana,  together  with  the  buildings,  machinery  and  other 
improvements  therein  and  thereon;  and  also  certain  letters 
patent  of  the  United  States  and  foreign  countries. 

"(4)     •  ••••••• 

"(5)  Said  company  has  no  assets,  all  of  its  property,  real, 
personal  and  mixed,  having  been  sold  on  August  24,  1909,  at 
judicial  sale  under  foreclosure  of  the  mortgage  given  by  said 
company  to  the  Union  Trust  Company  of  Pittsburg,  as  trustee, 
to  secure  an  issue  of  $3,000,000  of  the  first  mortgage  six  per  cent 
convertible  gold  bonds. 

"  (6)  The  liabilities  of  said  corporation  amount  to  $3,774,- 
860.43." 

4 'Exhibit  B. 

"Annual  statement  of  the  Pittsburg  &  Montana  Copper  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  West  Virginia,  and  doing  business  in  the  state  of 
Montana,  made  pursuant  to  the  laws  of  the  state  of  Montana. 

"The  Pittsburg  &  Montana  Copper  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  and  in  compli- 
ance with  the  laws  of  the  state  of  West  Virginia,  makes  this,  its 
annual  report,  pursuant  to  the  laws  of  the  state  of  Montana,  and 
certifies  as  follows,  to-wit : 

"  n )    •••••••* 

11  (2)  That  the  amount  of  the  capital  stock  of  the  said  corpor- 
ation is  the  sum  of  $3,000,000,  divided  into  300,000  shares  of 
the  par  value  of  $100  per  share. 
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11  (3)  That  the  amount  of  the  capital  stock  actually  paid  in 
money  is  $380,000. 

*  '(4)  That  the  amount  of  the  capital  stock  paid  in  in  prop- 
erty is  the  sum  of  $29,620,000,  and  the  said  property  consists  in 
the  following:  Certain  mining  properties  and  surface  land 
situate  in  the  counties  of  Silver  Bow,  Jefferson  and  Lewis  & 
Clark,  state  of  Montana,  together  with  the  buildings,  machin- 
ery and  other  improvements  therein  and  thereon;  also  certain 
letters  patent  of  the  United  States  and  foreign  countries. 

"(5)  (a)  The  amount  of  the  assets  of  the  said  corporation 
is  $33,966,595.66. 

"  (b)  That  the  assets  of  said  corporation  consist  of  the  lands, 
mines  and  surface  improvements,  and  the  letters  patent  above 
enumerated,  supplies  for  the  maintenance  and  operation  of  said 
mine  properties,  office  furniture  and  accounts  receivable. 

1  '(c)  That  the  actual  cash  value  of  said  assets  is  $5,367,000, 
as  nearly  as  can  be  estimated. 

"(6)  The  liabilities  of  such  corporation  amount  to  $3,635,- 
055.82,  of  which  $2,166,000  is  secured  by  the  first  mortgage  upon 
the  real  and  personal  property  of  the  said  corporation/' 

The  defendant  answered  substantially  as  follows:  (1)  That 
on  June  1,  1906,  it  executed  and  delivered  to  a  trustee  a  mort- 
gage on  all  of  its  property,  to  secure  a  bond  issue  of  $2,216,000 ; 
that  default  was  made  in  the  payment  of  interest,  thus  causing 
the  entire  issue  of  bonds  to  become  due  and  payable;  that  an 
action  was  begun  in  the  court  of  common  pleas  of  Allegheny 
county,  Pennsylvania,  to  foreclose  the  mortgage;  that  proceed- 
ings were  had  resulting  in  the  appointment  of  a  receiver,  and 
an  order  of  sale  of  all  of  defendant's  property,  to  satisfy  the 
mortgage,  was  made.  (2)  That  on  July  9,  1909,  the  United 
States  circuit  court  for  the  district  of  Montana  appointed  an 
ancillary  receiver  to  take  charge  of  all  the  property  situated  in 
Montana.  (3)  That  the  trustee  named  in  the  mortgage,  under 
a  power  contained  therein,  sold  all  of  the  property  of  the  de- 
fendant at  public  sale  and  delivered  to  the  purchaser  all  neces- 
sary deeds,  bills  of  sale,  and  other  conveyances,  to  evidence  the 
transfer.    That  thereupon  the  two  receivers  were  ordered  to,  and 
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did,  turn  over  and  deliver  to  the  purchaser  all  of  the  property  so 
sold,  being  all  of  the  assets  of  the  company  of  every  kind  and 
nature.  That  after  the  sale  the  liabilities  of  the  company 
amounted  to,  and  still  amount  to,  $3,774,860.43,  and  the  cor- 
poration has  no  property  of  any  kind  with  which  to  pay  the 
same.  That  every  stockholder  has  fully  paid  for  all  stock  pur- 
chased or  held  by  him;  no  stockholder  is  indebted  to  the  company 
for  any  stock  purchased ;  that  under  the  laws  of  West  Virginia 
a  stockholder  who  has  fully  paid  for  his  stock  is  not  liable  for  the 
debts  of  the  corporation;  and  that  there  are  no  assets  of  the 
defendant  within  the  jurisdiction  of  the  courts  of  this  state. 

A  trial  was  had,  and  as  result  thereof  the  following  order  was 
made:  "It  appears  that  the  said  corporation  was  and  is  insol- 
vent. It  was  admitted  on  the  trial  that  the  said  corporation  has 
a  capital  stock  of  thirty  million  ($30,000,000)  dollars,  and  that 
the  stockholders  of  said  corporation  are  nonresidents  of  the  state 
of  Montana. 

"It  is  now  ordered,  adjudged,  and  decreed  that  a  receiver  be 
appointed  as  prayed  for  in  the  petition  of  Alfred  Forsell,  and 
that  said  receiver  has  the  power,  as  specified  in  section  6703  of 
the  Revised  Codes  of  Montana,  as  follows,  to- wit:  The  said  re- 
ceiver, under  the  control  of  the  court,  has  power  to  bring  and 
defend  actions  in  his  own  name  as  receiver,  to  take  and  keep 
possession  of  the  property  of  the  said  defendant  corporation, 
to  receive  rents,  to  collect  debts,  to  compound  for  and  compro- 
mise the  same,  to  make  transfers,  and  generally  to  do  such  acts 
respecting  the  property  as  the  court  may  authorize.  The  said 
receiver  has  also,  by  virtue  hereof,  such  power  as  may  enable  him 
to  institute  actions  in  foreign  states  and  apply  for  the  appoint- 
ment of  an  ancillary  receiver  or  receivers  to  carry  the  said 
judgment  into  effect,  if  such  should  seem  to  the  said  receiver 
necessary. 

"It  is  further  ordered,  adjudged,  and  decreed,  that  L.  P. 
Donovan  be  appointed  receiver,  and  the  said  L.  P.  Donovan  is 
hereby  appointed  receiver  and  his  power  or  office  to  commence  on 
the  execution  of  a  bond  in  the  sum  of  one  thousand  dollars  and  on 
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taking  oath  of  office.  Said  bond  to  be  increased  by  this  court 
as  may  be  necessary  and  proper." 

Defendant  has  appealed  from  four  different  orders  of  the 
court,  but  all  of  the  appeals  raise  the  question  whether,  under 
the  circumstances,  a  receiver  should  have  been  appointed.  One 
assignment  of  error  is  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  or  to  warrant  the  ap- 
pointment of  a  receiver.  We  have  set  forth  the  substance  of  the 
answer  to  the  end  that  any  allegations  therein  which  tend  to 
supply  defects  in  the  petition  may  also  be  considered. 

The  phraseology  of  the  order  appointing  the  receiver  seems 
to  indicate  that  the  court's  reasons  for  the  appointment  were 
that  the  defendant  is  insolvent  and  has  a  capital  of  $30,000,000, 
together  with  the  fact  that  the  stockholders  are  nonresidents  of 
Montana.  It  may  be  admitted  that  the  corporation  is  insolvent. 
That  fact  alone  will  not  justify  the  appointment  of  a  receiver. 
(High  on  Receivers,  4th  ed.,  sec.  18.)  The  corporation  has  a 
capital  stock  of  $30,000,000,  but  the  stockholders  are  not 
personally  liable  on  that  account  alone,  and  we  find  nothing  in 
the  petition  to  warrant  the  conclusion  that  they  have  become 
liable  through  failure  to  comply  with  the  law  or  to  pay  for  sub- 
scribed stock.  Even  in  case  the  stockholders  have  become  per- 
sonally liable,  the  plaintiff  is  in  as  favorable  a  situation  to 
enforce  a  liability  as  would  be  a  receiver.  In  Oans  v.  Suntzer, 
9  Mont.  408,  24  Pac.  18,  the  statutory  liability  of  the  trus- 
tees of  an  insolvent  corporation,  incurred  by  reason  of  fail- 
ure to  file  an  annual  statement,  was  enforced  in  an  action  by  the 
creditor  without  the  intervention  of  a  receiver.  In  Kelly  v. 
Clark,  21  Mont.  291,  69  Am.  St.  Eep.  668,  53  Pac.  959,  42  L.  R. 
A.  621,  a  judgment  creditor  was  allowed  to  enforce,  personally, 
the  liability  of  a  stockholder  of  an  insolvent  corporation  for  the 
amount  of  unpaid  stock  held  by  him.  (See,  also,  King  v.  Pony 
Gold  Mining  Co.,  28  Mont.  74,  72  Pac.  309.)  If  the  principle 
involved  in  these  cases  cannot  be  applied  in  the  courts  of  Penn- 
sylvania, that  fact  should  have  been  pleaded.  (Moloney  v. 
Winston  Bros.  Co.,  18  Idaho,  740,  111  Pac.  1080.) 
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The  petition  alleges  in  effect  that  all  of  the  defendant's  prop- 
erty is  now  in  the  hands  of  nonresidents  of  this  state,  who  can- 
not be  subjected  to  the  jurisdiction  of  our  courts.  But  plaintiff 
may  go  into  the  courts  of  a  sister  state  without  question  as  to 
his  right  to  sue,  whereas  a  receiver  appointed  in  this  state  might 
meet  with  considerable  opposition  in  so  doing. 

The  wording  of  the  petition  also  seems  to  indicate  that  a  re- 
ceiver is  required  to  enforce  the  judgment  and  carry  it  into 
effect.  No  reason  is  alleged  why  the  plaintiff  himself  cannot 
enforce  the  judgment,  if  it  be  enforceable.  He  has  already  had 
execution  issued  and  returned  unsatisfied.  What  additional 
steps  can  a  receiver  take  that  may  not  be  taken  by  the  plaintiff 
himself?  (See  Bollard  v.  Taylor,  33  N.  Y.  Super.  Ct.  (1  Jones 
&  S.)  496.) 

It  is  suggested  that  the  sale  of  Montana  assets  by  order  of  a 
Pennsylvania  court  was  void.  Even  so,  the  plaintiff  can  pursue 
the  property  equally  as  well  as  could  the  receiver,  for  aught  that 
is  shown  by  the  petition.  Mr.  High  says:  "Courts  of  equity 
are  always  averse  to  any  interference  with  the  legal  title  in 
limine,  and  when  a  creditor's  judgment  is  not  of  itself  a  lien 
upon  lands  which  have  been  conveyed  by  the  debtor  to  third 
parties,  and  the  only  equity  of  the  judgment  creditor  is  a  right 
to  resort  to  the  lands  by  setting  aside  the  conveyance  from  the 
debtor,  the  party  in  possession  under  what  purports  to  be  the 
legal  title  will  not  be  deprived  of  his  possession  by  the  appoint- 
ment of  a  receiver,  unless  upon  a  strong  case  of  danger  to  the 
property  and  inability  to  respond  to  a  decree  because  of  insol- 
vency.''  (High  on  Receivers,  4th  ed.,  sec.  416.)  There  is  no 
showing  in  the  petition  that  the  property  is  in  danger  of  beinsr 
wasted  or  destroyed,  or  that  the  purchaser  is  insolvent. 

Section  6698,  Revised  Codes,  provides  that  a  receiver  may  be 
appointed,  after  judgment,  to  carry  the  judgment  into  effect. 
This  does  not  mean  that  when  a  money  judgment  has  been  re- 
covered in  a  simple  action  at  law,  a  receiver  may  be  appointed 
to  take  those  steps  toward  its  satisfaction  that  the  plaintiff  him- 
self can  take.     (Kreling  v.  Kreling,  118  Cal.  421,  50  Pac.  549.) 
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The  section  last  referred  to  also  provides  that  a  receiver  may 
be  appointed  in  proceedings  in  aid  of  execution,  when  an  execu- 
tion has  been  returned  unsatisfied.  No  proceedings  in  aid  of 
execution  have  been  had  in  this  case,  and  no  property  has  been 
uncovered  or  discovered  of  which  the  receiver  can  take  pos- 
session, so  far  as  the  pleadings  show. 

"We  are  of  opinion  that  a  receiver  should  not  have  been  ap- 
pointed in  this  case,  and  the  orders  appealed  from  are  reversed. 

Reversed. 

Mr.  Chubp  Justice  Brantlt  and  Ms.  Justice  Hollo  way 
concur. 


MURRAY,  Respondent,  v.  WHITE  et  al.,  Appellants. 

(No.  2,930.) 
(Submitted  December  17,  1910.    Decided  January  16,  1910.) 

[113  Pac.  754.] 

Specific  Performance — Real  Property — Public  Lands — Mineral 
and  Agricultural — Validity  of  Claims — Fraud — Compromise 
Agreements — Public  Policy — Contracts — Construction. 

Placer  Mining  Claims — Location — Extent  of  Deposits — Sufficiency. 

1.  The  failure  of  the  locator  of  a  placer  mining  claim  to  develop  a 
paying  property  within  a  given  time  does  not  of  itself  stamp  the  loca- 
tion fraudulent;  if  mineral  sufficient  in  quantity  was  found  to  justify 
the  locator  in  spending  time  and  money  in  the  prosecution  of  develop- 
ment work,  with  a  reasonable  expectation  of  finding  gold  in  paying 
quantities,  his  claim  will  be  held  valid  as  against  the  assertion  that  he 
made  the  location  knowing  it  to  have  been  nonmineral  in  character. 

Specific  Performance — Fraud — Burden  of  Proof. 

2.  One  who  claims  that  he  was  induced  to  enter  into  a  contract 
through  fraud,  in  that  a  certain  fact  was  concealed  from  him,  has  the 
burden  of  proving  that  the  fact  alleged  to  have  been  concealed  was  a 
material  one,  and  that  but  for  the  concealment  he  would  not  have 
become  a  party  to  the  agreement. 

Same — Public    Lands — Rival    Claims — Compromise    Agreement — Considera- 
tion. 

3.  Where  both  plaintiff  and  defendant  in  a  suit  looking  to  the  specific 
performance  of  a  contract  to  convey  lands  had  a  claim  to  three  forty- 
acre  tracts,  which  he  was  asserting,  the  relinquishment  by  plaintiff  of 
his  claim  to  one  of  them  in  favor  of  defendant,  for  the  purpose  of 
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■     effecting  m  compromise  and  facilitating  the  issuance  of  patent  was  a 
sufficient  consideration  for  the  contract  sued  upon. 

Same— Contracts — When  Against  Public  Policy. 

4.  A  contract  will  not  be  held  void  as  against  public  policy  unless  it 
in  itself  requires  the  doing  of  something  which  adversely  affects  the 
public  welfare,  or  is  forbidden  by  law,  or  the  consideration  of  which 
is  illegal  or  immoral. 

Same — Contracts — Fraud  on  Third  Party. 

5.  A  court  of  equity  will  not  lend  its  aid  to  carrying  the  object  of  an 
illegal  contract  into  effect;  neither  will  it  declare  an  agreement  which 
is  fair  and  just  as  between  the  parties  and  under  a  specific  enforce- 
ment of  which  each  party  will  receive  what  he  agreed  he  should  re- 
ceive, void  as  against  public  policy  because  at  the  time  of  its  execution 
one  of  the  parties  gave  voice  to  the  notion  that  by  virtue  of  its  terms 
he  would  be  enabled  to  defraud  a  third  party. 

Same — Public  Lands — Mineral  and  Agricultural — Validity  of  Claims. 

6.  Certain  public  lands  may  be  valuable  for  both  mineral  and  agri- 
cultural purposes;  hence  one  person  may  assert  a  mineral  application 
and  another  an  agricultural  one  for  the  same  parcel  of  land,  without 
the  conduct  of  either  being  open  to  the  imputation  of  fraud. 

Same — Mineral    and    Agricultural    Lands-— Bival    Claimants — Compromise 
Agreement — Validity. 

7.  Where  the  same  public  lands  were  entered  by  one  party  under  a  min- 
eral application  and  by  another  under  an  agricultural  one,  and  such  lands 
had  little  value  for  either  purpose,  and  there  was  a  bona  fide  contest 
before  the  land  department  as  to  the  particular  use  for  which  they  had 
the  greater  value,  an  amicable  settlement  of  the  controversy  by  a*  divi- 
sion of  the  land  between  the  rival  claimants  may  not  be  said  to  have 
been  illegal. 

Same — Public    Lands — Entry    Under    Scrip— Contract    to    Convey — Public 
Policy. 

8.  A  contract  made  by  an  entryman  upon  public  lands  under  a  sol- 
dier's additional  homestead  scrip,  to  convey  title  to  a  portion  of  the 
land  upon  issuance  of  patent,  is  not  against  public  policy,  is  not  pro- 
hibited by  law  and  may  be  enforced.  ' 

Same — Public  Lands — Conveyance — Fraud — Pleading  and  Proof. 

9.  One  contending  that  a  contract  entered  into  between  himself,  as  s 
qualified  entryman  upon  public  lands,  and  a  person  who  was  disquali- 
fied, by  the  terms  of  which  the  former  was  to  secure  patent  to  sacs 
lands  and  thereafter  convey  to  the  latter,  should  not  be  specifically  en- 
forced because  fraudulent,  must  plead,  and  has  the  burden  of  proving, 
that  the  transferee  was  disqualified  to  take  patent  in  his  own  name. 

Same — Public  Lands — Procuring  Patent — Division  of  Expense — Contract- 
Construction. 

10.  Where  it  was  agreed  between  two  claimants  to  public  land  that 
patent  should  be  secured  in  the  name  of  one,  the  other  to  bear  one-half 
the  expense  of  procuring  it,  the  parties  being  unable  to  arrive  at  or  fix 
the  exact  amount  thereof,  the  contract  must  be  construed  to  mean  one- 
half  of  the  reasonable  expense  and  not  one-half  of  such  expense  as  the 
patentee  saw  fit  arbitrarily  to  incur. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  James  A.  Murray  against  Robeson  T.  White  and 
another  to  enforce  the  specific  performance  of  a  contract  to 
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convey  real  property.  Plaintiff  had  judgment,  and  defendants 
appeal  from  it  and  an  order  denying  them  a  new  trial. 
Affirmed. 

Messrs.  Kirk,  Bourquin  df  Kirk,  and  Mr.  Wm.  T.  Pigott,  sub- 
mitted a  brief  in  behalf  of  Appellants.  Mr.  Pigott  argued  the 
cause  orally. 

By  virtue  of  section  6103,  Revised  Codes,  specific  perform- 
ance will  not  be  enforced  against  a  party  if  his  assent  to  the 
contract  was  obtained  by  the  other  party's  misrepresentations, 
concealments  or  unfair  practices,  nor  where  his  assent  was  given 
under  the  influence  of  misapprehension.  This  is  defendants' 
first  defense.  We  contend  that  Murray  knew,  or,  what  is 
equivalent*  had  reason  to  know  and  ought  to  have  known,  that 
the  lands  were  not  valuable  for  placer  deposits,  were  not  mineral, 
and  that  his  location  as  placer  and  application  for  placer  patent 
were  based  on  false  and  fraudulent  representations.  To  prose- 
cute a  claim  which  the  claimant  knows  to  be  false  and  un- 
founded, is  fraudulent  conduct.  (Kercheval  v.  Doty,  31  Wis. 
476.)  The  burden  was  on  Murray  to  prove  that  White  was  not 
induced  to  make  the  agreement  by  Murray's  conceded  false 
representation.  It  having  been  a  false  and  material  representa- 
tion, the  presumption  is  that  it  was  a  contributing  influence 
inducing  White  to  enter  into  the  contract.  (Gosh  v.  Land  Co., 
95  Va.  161,  27  S.  E.  842;  Wilson  v.  Administrator,  91  Va.  183, 
50  Am.  St.  Rep.  824,  21  S.  E.  245 ;  Hicks  v.  Stevens,  121  111.  186, 
11  N.  E.  243;  Fishback  v.  MMer,  15  Nev.  443.)  It  need  not  be 
the  sole,  nor  even  principal,  inducement,  but  is  sufficient  if  it 
materially  influenced  the  mind  of  the  deceived  person  and  was 
one  of  many  motives  inducing  his  consent.  (20  Cyc.  41;  Yates 
v.  Bank,  74  Neb.  734,  105  N.  W.  292.)  Specific  performance 
rests  in  the  sound  discretion  of  the  court,  and  before  granted  the 
contract  must  appear  to  be  fair  and  the  circumstances  must  be 
such  as  appeal  to  the  conscience  of  the  court  and  compel  its 
discretion.  (Shoop  v.  Burnside,  78  Kan.  871,  98  Pac.  202.) 
The  contract  must  be  free  from  suspicion  of  its  bona  fides,  and 
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made   tinder   circumstances   that  favorably  commend  it  to  the 
court.     (Brewing  Co.  v.  Brewery,  107  Md.  696,  69  AtL  514.) 

Specific  performance  is  refused  where  there  is  not  adequate 
consideration  for  the  party's  promise,  and  as  to  him  the  contract 
is  not  just  and  reasonable.  (Revised  Codes,  sec.  6103.)  This 
is  defendants'  second  defense.  Murray  did  not  in  good  faith 
believe  his  claim  was  valid.  Settlement  of  or  yielding  up  such 
a  claim  is  no  consideration  for  a  promise  (9  Cyc.  336,  342,  346; 
McGlynn  v.  Scott,  4  N.  D.  18,  58  N.  W.  461) ;  if  clearly  ground- 
less, it  is  no  consideration.  (Taylor  v.  Weeks,  129  Mich.  233.  88 
N.  W.  467.)  So,  too,  where  the  claimant  had  good  reason  to 
believe  it  groundless.  (Fryer  v.  Cetnor,  6  N.  D.  513,  72  N.  W. 
909.)  Murray  knew  White  had  a  complete  defense  to  the 
former's  claim  to  the  east  forty  in  the  former's  abandonment 
thereof.  This  defense  was  unknown  to  White,  and  Murray  con- 
cealed it.  This  was  fraud,  and  can  be  shown  here  in  defense 
against  enforcement  of  the  compromise  agreement.  (Feeler  v. 
Weber,  78  N.  T.  337.)  Forbearing  to  do  what  one  cannot 
legally  do,  or  forbearance  to  enforce  an  unenforceable  claim, 
is  no  consideration  for  a  promise.  (Batik  v.  Ho  skins,  33  Mont. 
308,  83  Pac.  493;  9  Cyc.  336.)  Giving  up  a  fraudulent  claim 
which  in  honesty  and  common  fairness  one  should  abandon  is  no 
consideration.  (Boston  v.  Dodge,  1  Blackf.  19  (Ind.),  12  Am. 
Dec.  205;  see,  also,  Mayger  v.  Cruse,  5  Mont.  494,  6  Pac.  333; 
Traphagen  v.  Kirk,  30  Mont.  568,  77  Pac.  58.) 

Murray  designed  the  agreement  to  injure  and  defraud  the 
street  railway  company.  For  this  reason  equity  denies  him 
relief  under  the  maxim,  "He  who  comes  into  equity  must  come 
with  clean  hands."  This  is  defendants'  third  defense.  A  con- 
tract between  two,  with  intent  to  injure  a  third,  is  void  as  against 
public  policy,  and  will  not  be  enforced.  (Randall  v.  Howard,  2 
Black.  85,  17  L.  Ed.  269;  16  Cyc.  145,  146.)  And  this  is  true 
even  though  ineffectual  to  ultimately  accomplish  its  evil  pur- 
pose. Where  conveyances  of  property  are  made  with  intent 
to  prevent  its  application  to  the  satisfaction  of  possible  claims 
against  the  grantor,  which  claims  are  false  or  which  are  de- 
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feated  in  litigation,  the  grantee  will  not  be  compelled  to  per- 
form a  promise  to  reconvey.  {Bandaili  v.  Howard,  2  Black.  85, 
17  L.  Ed.  269 ;  Carson  v.  BelUes,  121  Ky.  294,  89  S.  W.  208,  1  L. 
R.  A.,  n.  s.,  1007;  Pride  v.  Andrews,  51  Ohio,  405,  38  N.B.  84; 
Poppe  v.  Poppe,  114  Mich.  649,  68  Am.  St.  Rep.  503,  72  N.  W.  612. 
And  see  generally,  Briggs  v.  Coffin,  91  Iowa,  329,  59  N.  W.  262 ; 
Bailiff  v.  Bailiff,  102  Va.  880,  47  S.  E.  1007 ;  Massi  v.  Lavine, 
139  Mich.  140,  102  N.  W.  665 ;  Jones  v.  Jones,  20  S.  D.  632,  108 
N.  W.  25;  Freeman  v.  Sedwick,  6  Gill,  28,  46  Am.  Dec  654; 
Kihlken  v.  Kihlken,  59  Ohio,  106,  51  N.  E.  972;  Cochonour  v. 
Baicliff,  223  111.  274,  79  N.  E.  85 ;  Reynolds  v.  Boland,  202  Pa. 
642,  52  Atl.  20.)  Even  where  one  is  himself  defrauded  by  par- 
ticipating in  a  transaction  wherein  he  is  willing  to  and  erro- 
neously believes  he  is  aiding  to  defraud  another^  equity  will  leave 
him  in  the  toils  of  the  web  of  iniquity  he  has  woven  and  give 
him  no  aid  or  relief.  (Dakin  v.  Bumsey,  104  Mich.  636,  62  N. 
W.  992;  Barnes  v.  Starr,  64  Conn.  136,  28  Atl.  984;  Pride  v. 
Andrew,  51  Ohio,  405,  38  N.  E.  84.) 

The  agreement  tends  to  make  possible  illegal  entries  of  public 
lands,  and  so  is  against  public  policy  and  void.  This  is  de- 
fendants' fourth  defense.  (Quirk  v.  Muller,  14  Mont.  471,  43 
Am.  St.  Rep.  647,  36  Pac.  1077,  25  L.  R.  A.  87 ;  Hughes  v.  MuL 
lins,  36  Mont.  276,  92  Pac.  758,  13  Ann.  Cas.  209 ;  15  Ency.  of 
Law,  2d  ed.,  934.)  Specific  performance  will  be  denied  if  the 
contract  is  not  free  from  doubt  or  suspicion  of  being  opposed  to 
public  policy.  (Mayger  v.  Cruse,  supra.)  A  secret  agreement 
by  one  to  secure  in  his  own  name  title  to  public  land  for  the  use 
and  benefit  of  another  and  to  then  convey  to  that  other,  is  against 
public  policy,  illegal  and  unenforceable.  (Keely  v.  Oregg,  33 
Mont.  224,  82  Pac.  27,  83  Pac.  222 ;  Kreamer  v.  Earl,  91  Cal.  112, 
27  Pac.  736.) 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Boote  & 
Murray,  and  oral  argument  by  Mr.  Murray. 

We  submit  that  appellant  has  wholly  failed  to  point  out 
wherein  the  evidence  is  insufficient  to  support  the  findings  and 
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decree  in  so  far  as  the  first  defense  is  concerned,  and  we  re- 
spectfully contend  that  the  decision  is  amply  sustained  by  the 
evidence,  and  that  no  other  decision  would  have  been  justified. 

Did  appellant  receive  an  adequate  consideration?  By  the 
terms  of  section  2319,  Federal  Statutes,  Annotated,  the  loca- 
tor of  a  mining  claim  acquires  a  possessory  title  thereto 
and  the  right  to  exclusive  possession  and  enjoyment  thereof. 
His  possession  was  a  property  right,  the  surrender  of  which 
would  constitute  a  valid  and  adequate  consideration.  (Belk  v. 
Meagher,  3  Mont.  78, 1  Morr.  Min.  Rep.  522  ;•  Robertson  v.  Smith, 
1  Mont.  416,  7  Morr.  Min.  Rep.  196 ;  Gropper  v.  King,  4  Mont 
367,  1  Pac.  755;  Lamb  v.  Davenport,  18  Wall.  307,  21  L.  Ed. 
759 ;  Tarpey  v.  Madsen,  178  U.  S.  215,  20  Sup.  Ct.  849,  44  L. 
Ed.  1042;  Waring  v.  Loomis,  35  Wash.  85,  76  Pac.  510.) 

The  law  does  not  prohibit  the  location  of  a  mining  claim  on 
land  classified  as  agricultural  land.  All  public  unoccupied  land 
is  open  for  exploration  and  purchase,  and  the  location  of  a  min- 
ing claim  on  land  returned  as  agricultural  land  raises  the 
presumption  that  the  land  is  mineral  in  character.  (Washing- 
ton v.  McBride,  18  L.  D.  199 ;  Walker  v.  S.  P.  By.  Co.,  24  L.  D. 
172 ;  Sweeney  v.  N.  P.  By.  Co.,  20  L.  D.  394 ;  Creede  Co.  v.  Uinta 
Co.,  196  U.  S.  351,  25  Sup.  Ct.  266,  49  L.  Ed.  401.) 

Murray's  placer  location  was  not  shown  to  be  invalid  or  in- 
sufficient for  any  reason,  and  in  the  absence  of  a  showing  that 
the  land  was  more  valuable  for  agricultural  purposes,  it  was 
certainly  a  valid  entry  of  the  land,  even  though  the  present 
mineral  showing  was  insignificant.  The  locator  of  a  mineral 
claim  is  not  required  to  show  that  his  claim  contains  mineral  in 
any  particular  quantities;  the  value  or  extent  of  the  mineral 
deposits  is  a  matter  into  which  the  government  does  not  inquire 
for  the  purpose  of  determining  whether  or  not  a  valid  location 
has  been  made.  A  discovery  of  mineral  authorizes  the  location, 
and  any  other  rule  would  prevent  exploration  and  development 
(Castle  v.  Womble,  19  L.  D.  456;  Tarn  v.  Story,  21  L.  D.  440; 
McShane  v.  Kenkle,  18  Mont.  208,  56  Am.  St.  Rep.  578,  44  Pac 
979,  33  L.  R.  A.  851.)  The  burden  was  on  defendants,  attack- 
ing  Murray's  placer  location,  to  prove  that  the  land  was,  in 
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fact,  more  valuable  for  agricultural  purposes.  White  himself 
admits  that  he  considered  it  very  doubtful  as  to  his  ability  to 
win  in  the  contest.  As  a  matter  of  fact,  it  is  apparent  that  he 
never  could  have  succeeded.  Inasmuch  as  White  could  not 
have  succeeded  in  the  contest,  Murray  was  entitled  to  continue 
in  the  possession  of  the  land  under  the  federal  laws,  and  con- 
tinue his  explorations  and  development,  even  if  it  be  assumed 
that  its  present  valuable  character  for  mining  had  not  been 
demonstrated,  and  the  surrender  of  his  rights,  untainted  with 
fraud,  was  a  valid  and  adequate  consideration.  (Tarpey  v. 
Madsen,  Lamb  v.  Davenport,  supra;  Bay  v.  Oklahoma  Co.,  13 
Old.  425,  73  Pac.  936.)  It  has  even  been  held  that  a  compro- 
mise of  a  doubtful  right  is  a  sufficient  consideration  for  a 
promise.  (Duck  v.  Antle,  5  Okl.  152,  47  Pac.  1056;  1  Page  on 
Contracts,  sec.  321. )  The  surrender  of  Murray 's  right  to  the  land, 
though  it  was  a  doubtful  right,  or  even  though  it  subsequently 
developed  that  it  was  altogether  invalid,  is  a  good  consideration. 
(Tsssendorf  v.  Lasater,  10  Kan.  App.  19,  61  Pac.  677;  Roy  v. 
Harney  Peak  Co.,  21  S.  D.  140,  130  Am.  St.  Rep.  706,  110  N.  W. 
106.)  The  relinquishment  of  a  right  to  a  homestead  entry  on 
public  lands  and  the  withdrawal  of  a  written  protest  against  the 
final  proof  of  another  is  a  valid  consideration.  (Hardesty  v. 
Service,  45  Kan.  614,  26  Pac.  29 ;  Waring  v.  Loomis,  35  Wash.  85, 
76  Pac.  510.) 

Under  the  third  defense  interposed  by  defendants  it  is  con- 
tended that  the  contract  is  contrary  to  public  policy  and  void. 
The  object  of  this  contract  at  all  times  was,  not  to  defraud  the 
railway  company,  but  to  settle  the  controversy  and  obtain  title 
from  the  government.  It  is  claimed,  however,  that  Murray 
entered  into  this  contract  with  sinister  motives,  and  with  fraud- 
ulent intent,  as  against  the  railway  company — a  third  party. 
This  does  not  constitute  any  defense  in  an  action  on  a  contract 
between  the  original  parties.  No  authority  cited  by  appellant  is 
in  any  manner  applicable.  All  the  cases  cited  by  him  are  to 
the  effect  that  "a  contract  between  two,  with  intent  to  injure  a 
third  party,  is  void,  as  against  public  policy.' '  We  concede  this 
to  be  the  law.    In  the  case  at  bar,  it  was  not  a  contract  with  in- 
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tent  to  injure  a  third  party.  In  all  eases  which  we  have  been  able 
to  find  on  this  question,  applicable  to  the  facts  in  this  case,  it  is 
declared  that  even  assuming  that  one  of  the  parties  to  a  contract 
did  have  any  such  sinister  motive,  the  contract  would  not  be  void. 
(See  Calicott  v.  Allen,  31  Ind.  App.  561,  67  N.  B.  197.) 

The  maxim  that  "He  who  comes  into  a  court  of  equity  must 
come  with  clean  hands"  applies  only  as  between  the  parties  tc 
the  contract,  the  plaintiff  and  defendant.  The  alleged  design 
to  defraud  the  railway  company,  in  this  case,  was  collateral  to 
the  agreement  which  had  for  its  purpose  the  settlement  of  the 
conflicting  claims  and  securing  the  title  to  the  land.  (9  Cye. 
556.) 

Compromises  such  as  the  one  here  in  question  are  favored. 
(McCabe  v.  Caner,  68  Mich.  182,  35  N.  W.  901;  Tecumsek  State 
Bank  v.  Maddox,  4  Okl.  583,  46  Pac.  563 ;  Coleman  v.  Territory, 
5  Okl.  201,  47  Pac.  1079.) 

The  doctrine  of  public  policy,  is  not  allowed  out  of  con- 
sideration for  the  defendant,  but  for  the  protection  of  the  public 
(City  of  Concordia  v.  Hagaman,  1  Kan.  App.  35,  41  Pac.  133.) 
The  defense  of  public  policy  is  so  often  interposed  as  a  last  re- 
sort that  courts  have  become  suspicious  of  it,  and  the  modern 
tendency  is  to  restrict  its  operation  in  avoiding  contracts.  (1 
Page  on  Contracts,  sec.  326.)  They  should  declare  contracts  void 
as  against  public  policy  only  in  cases  free  from  doubt.  (Swann 
v.  Swann,  21  Fed.  299.) 

No  fraud  upon,  or  injury  to,  the  United  States  was  contem- 
plated by  the  parties;  the  contract  is  not  contrary  to  any  express 
provision  of  law;  it  is  not  contrary  to  any  policy  of  express  law, 
and  is  clearly  not  contrary  to  good  morals.  (Picket  Pub.  Co. 
v.  Board  of  Co.  Commrs.,  36  Mont.  194,  122  Am.  St.  Rep.  352, 
92  Pac.  524, 13  L.  B.  A.,  n.  s.,  1115, 12  Ann.  Cas.  986.) 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  Murray  to  enforce  the  specific  per- 
formance of  a  contract  to  convey  real  estate.    From  a  decree  in 
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favor  of  plaintiff  and  from  an  order  denying  them  a  new  trial, 
the  defendants  have  appealed. 

In  his  complaint  the  plaintiff  alleges  that  in  July,  1898,  he 
and  the  defendant  White  each  had  an  application  before  the 
land  department  of  the  United  States,  to  enter  the  S.  %  S.  E.  %, 
and  the  S.  E.  %  S.  W.  %  of  section  17,  township  3  N.  R.  7  W., 
in  Silver  Bow  county;  that  the  parties  were  claiming  the  land 
adversely,  and,  for  the  purpose  of  effecting  a  compromise  and 
facilitating  the  issuance  of  patent,  they  entered  into  a  contract 
by  the  terms  of  which  Murray  agreed  to  relinquish  his  claim 
to  the  S.  E.  x/\  S.  W.  */£,  hereinafter  called  the  west  forty,  and 
the  S.  W.  %  S.  E.  %,  hereinafter  called  the  middle  forty,  and 
not  hinder  or  obstruct  the  issuance  of  patent  therefor  to  White ; 
and  White  agreed  to  relinquish  his  claim  to  the  S.  E.  %  S.  E. 
%,  hereinafter  called  the  east  forty,  and  not  thereafter  hinder 
Murray  in  securing  patent  to  that  portion  of  the  land;  that 
White  further  agreed  to  procure  the  right  to  make,  and  make,  a 
soldier's  additional  homestead  entry,  or  other  scrip  entry,  upon 
the  west  and  middle  forties,  procure  patent  therefor,  and,  as, 
soon  as  patent  should  be  issued,  transfer  the  middle  forty  to 
'  Murray  upon  Murray's  paying  one-half  the  expense  of  such 
patent  proceedings.  It  is  then  alleged  that  pursuant  to  the 
agreement  the  respective  relinquishments  were  made ;  that  White 
procured  patent  to  the  west  and  middle  forties;  that  Murray 
paid  a  part  of  the  expense  and  offered  to  pay  the  balance,  if 
any,  of  the  one-half  of  such  expense,  and  has  otherwise  per- 
formed his  part  of  the  agreement,  but  that  White  refuses  to 
render  any  account  of  the  expense  of  procuring  patent,  and 
refuses  to  convey  the  middle  forty  as  he  agreed  to  do.  It  is 
alleged  that  defendant  Lloyd  claims  some  interest  in  the  land 
in  controversy,  but  that  any  claim  which  he  may  have  was  ac- 
quired subsequently  to  the  date  of  the  agreement  between 
Murray  and  White,  and  with  full  knowledge  of  Murray's  rights. 
A  copy  of  the  agreement  is  attached  to,  and  made  a  part  of, 
the  complaint. 
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The  answer  of  the  defendant  Lloyd  alleges  that  his  only  claim 
to  the  land  is  subordinate  to  the  claim  of  White,  and  depends 
for  its  validity  upon  a  successful  defense  by  White. 

The  answer  of  the  defendant  White  does  not  deny  any  alle- 
gation of  the  complaint,  but  contains  four  separate  affirmative 
defenses.  The  material  allegations  of  these  defenses  were  de- 
nied in  a  reply.  Upon  the  trial  the  defendants  assumed  the 
burden  of  proof.  The  trial  court  found  against  them  as  to 
every  one  of  their  defenses,  and  the  contention  now  is  that  the 
evidence  preponderates  against  the  findings  made. 

First  Defense:  It  is  alleged  that  the  contract  was  procured 
by  fraud,  misrepresentation  and  unfair  practices  on  the  part  of 
Murray,  in  this:  that  all  the  lands  were  agricultural  lands  of 
the  United  States;  that  White  had  a  bona  fide  application  be- 
fore the  United  States  land  department  to  enter  such  lands 
under  the  homestead  laws;  that  Murray  claimed  that  all  of  the 
lands  contained  valuable  deposits  of  placer  gold  and  was  claim- 
ing them  under  a  pretended  location  thereof  as  a  placer  mining 
claim,  whereas  in  truth  and  in  fact  said  lands  did  not  contain 
any  deposits  of  placer  gold,  and  were  nonmineral  in  character, 
all  of  which  facts  were  well  known  to  Murray  but  unknown  to 
White;  that  in  fact  Murray  did  not  have  any  claim  to  the  lands; 
had  prior  thereto  relinquished  his  pretended  claim  to  the  east 
forty  altogether  and  permitted  others  to  locate  the  same;  that 
for  the  purpose  of  deceiving  White  and  inducing  him  to  enter 
into  the  contract  in  question,  Murray  misrepresented  the  char- 
acter of  his  pretended  claim  to  the  west  and  middle  forties,  and 
concealed  from  White  the  fact  that  he  had  no  claim  whatever 
to  the  east  forty;  that  Murray  represented  that  he  had  a  good 
and  valid  placer  location  upon  the  lands  and  would  contest  and 
litigate  with  White  for  the  lands;  that  relying  on,  and  believing 
in,  Murray's  representations  as  to  the  character  of  his  claim, 
and  to  avoid  the  threatened  litigation,  and  not  otherwise,  White 
entered  into  the  agreement. 

(a)  Appellants  attack  Murray's  placer  location  as  being 
fraudulent.    They  insist  that  the  evidence  shows  that  Murray 
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knew  that  the  ground  was  nonmineral  in  character,  and  that  his 
representation  to  White  that  he  had  a  valid  placer  location  was 
false  and  made  with  intent  to  deceive  White  and  induce  him  to 
enter  into  the  contract.  It  is  true  that  the  evidence  as  to  the 
presence  of  minerals  in  the  ground  is  very  slight,  and  that 
Murray  had  maintained  his  location  for  several  years  without 
developing  a  paying  placer  and  without  demonstrating  that  the 
ground  was  in  fact  valuable  for  the  minerals  it  contained.  But 
there  is  some  evidence  that  placer  gold  had  been  discovered  in 
the  ground,  the  surface  of  which  is  decomposed  granite  and 
other  rock  washed  down  from  the  near-by  mountains.  All  the 
other  portions  of  section  17  have  been  patented  as  placer  loca- 
tions. The  ground  is  situated  near  the  great  quartz  mines  of 
Butte  and  along  the  same  stream  and  not  far  from  producing 
placers.  The  general  character  of  the  soil  and  the  location  of 
the  ground  are  such  as  to  indicate  the  presence  of  placer  gold. 
Witnesses  expressed  the  opinion  that  the  ground  could  be  mined 
profitably  by  dredging.  Under  these  circumstances  we  do  not 
think  that  it  can  be  said  that  the  evidence  shows  such  a  degree 
of  poverty  in  the  placer  claim  that  Murray's  assertion  of  that 
claim  should  be  held  to  be  fraudulent.  Neither  the  federal  nor 
state  statutes  require  that,  to  constitute  a  placer,  the  ground 
shall  yield  any  specific  quantity  of  precious  metals.  Neither  is 
it  required  that  the  deposits  of  mineral  shall  be  sufficiently 
extensive  to  pay  operating  expenses  in  order  to  locate  and  main- 
tain a  valid  placer  claim. 

It  has  long  been  the  settled  rule  that  to  constitute  a  discov- 
ery, within  the  meaning  of  that  term  as  used  in  mining  law,  it 
is  sufficient  that  precious  metals  be  found  in  the  ground  in 
quantity  which  justifies  the  locator  in  spending  his  time  and 
money  in  prosecuting  development  work  with  the  reasonable 
hope  or  expectation  of  finding  mineral  in  paying  quantities. 
(Harrington  v.  Chambers,  3  Utah,  94, 1  Pac.  362 ;  Book  v.  Justice 
Mining  Co.,  58  Fed.  106 ;  Nevada  Sierra  OH  Co.  v.  Home  Oil  Co., 
98  Fed.  673,  27  Cyc.  556;  Snyder  on  Mines,  sees.  349,  360; 
Shreve  v.  Copper  Bell  M.  Co.,  11  Mont.  309,  28  Pac.  315 ;  M Cr 
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Sham  v.  Kenkle,  18  Mont.  208,  56  Am.  St.  Rep.  578,  44  Pac. 
979,  33  L.  E.  A.  851 ;  Noyes  v.  Clifford,  37  Mont.  138,  94  Pac. 
842.)  The  precious  metals  are  not  evenly  distributed  through- 
out veins  or  placer  ground.  A  claim  may  be  barren  in  one  part, 
poor  in  another,  rich  in  another  and  withal  very  valuable  as  a 
whole;  so  that  the  failure  of  the  locator  to  develop  a  paying 
property  within  any  given  time  is  not  conclusive  against  the 
validity  of  his  claim.  It  is  a  part  of  the  history  of  this  mining 
region  that  even  in  the  case  of  a  placer  claim,  much  time  and 
labor  must  be  expended  and  considerable  expense  incurred  in 
developing  a  paying  claim,  when  bedrock  is  covered  with  great 
quantities  of  debris,  as  is  the  case  in  the  present  instance.  The 
evidence  shows  that  Murray  is  a  man  of  experience  in  mining 
operations,  and  that  he  evidenced  his  faith  in  the  validity  of  his 
claim  by  the  expenditure  of  considerable  money  in  sinking 
shafts  in  attempts  to  reach  bedrock  where  he  expected  to  find 
placer  gold.  Furthermore,  White  had  an  equal  opportunity 
with  Murray  to  examine  the  soil,  determine  its  character,  and 
decide  for  himself  whether  Murray's  contention  that  the  land 
was  mineral  in  character  had  any  foundation  in  fact.  While 
there  are  facts  and  circumstances  which  tend  to  discredit  Mur- 
ray's claim,  we  are  not  satisfied  that  the  evidence  preponder- 
ates against  the  trial  court's  finding. 

(b)  It  is  further  insisted  that  Murray  perpetrated  a  fraud 
on  White  in  concealing  the  fact  that  he  had  already  relinquished 
his  claim  to  the  east  forty.  The  defendants  having  the  burden 
of  proof,  were  compelled  to  show:  (1)  That  the  fact  concealed 
was  a  material  one,  and  (2)  that  but  for  the  concealment  White 
would  not  have  entered  into  the  agreement.  White  testified  that 
some  time  in  the  early  part  of  1898,  before  the  contract  with 
Murray  was  entered  into,  he  discovered  that  the  east  forty 
contained  brick  clay ;  that  he  called  this  fact  to  the  attention  of 
his  attorney,  and  was  advised  that  the  land  department  might 
hold  that  forty  subject  to  mineral  entry,  and  because  of  this 
advice  he  did  not  attach  so  much  value  to  his  homestead  appli- 
cation for  that  forty;  that  he  was  of  the  opinion  that  the  land 
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department  had  classified  the  middle  and  west  forties  as  agri- 
cultural land ;  that  he  knew  the  east  forty  was  clay  placer,  and 
that  he  had  little  hope  of  success  in  contesting  with  Murray. 
Furthermore,  White  testified  that  his  negotiations  with  Murray 
commenced  in  May  or  June,  1898;  that  Murray  then  asserted 
his  claim  and  that  he  could  secure  proof  necessary  to  procure 
patent  as  a  placer;  that  at  their' first  meeting,  Murray  suggested 
the  terms  of  the  compromise  and  he  agreed  to  them;  that  he 
knew  in  a  general  way  that  the  surrounding  lands  had  been 
taken  up  as  mineral  claims,  and  that  he  signed  a  relinquishment 
to  the  east  forty,  in  which  he  stated  that  it  was  mineral  land. 

It  is  somewhat  singular  that,  while  evidence  was  given  by 
defendants  as  to  the  value  of  the  west  and  middle  forties,  there 
was  not  any  given  as  to  the  value  of  the  east  forty  at  the  time 
the  agreement  between  White  and  Murray  was  entered  into ;  and 
we  are  unable  to  know  what,  if  any,  value  White  attached  to 
his  homestead  entry  at  that  time,  so  far  as  it  related  to  the  east 
forty,  while  the  evidence  given  by  plaintiff  is,  that  the  land  was 
practically  valueless  for  agricultural  purposes.  At  the  time  the 
agreement  was  entered  into,  the  only  claim  made  by  White  to 
any  of  the  land  was  based  upon  his  application  to  enter  it  under 
the  homestead  laws,  and  his  own  cross-examination  tends 
strongly  to  cast  suspicion  upon  the  bona  fides  of  that  claim. 

While  the  evidence  is  not  very  definite,  we  think  it  fairly  in- 
ferable that  the  terms  of  the  contract  were  actually  agreed  upon 
before  Murray  relinquished  his  claim  to  the  east  forty,  even 
though  the  terms  had  not  been  reduced  to  writing,  and,  if  this 
is  so,  it  was  wholly  immaterial  to  White  what  disposition  Mur- 
ray made  of  his  claim  to  that  parcel  of  land,  and  inconceivable 
that  Murray's  subsequent  concealment  of  the  fact  that  he  had 
relinquished  his  claim  could  prejudice  White.  Viewed  in  any 
light,  we  think  that  the  defendants  failed  to  maintain  the  burden 
east  upon  them,  of  showing  that  Murray's  concealment  of  the 
fact  of  his  relinquishment  at  the  time  the  contract  was  executed 
misled  White  to  his  prejudice,  or,  speaking  more  accurately,  the 
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evidence  does  not  preponderate  against  the  trial  court's  finding 
upon  this  question. 

Second  Defense:  This  defense  is  based  upon  a  want  of  or  in- 
adequate consideration.  It  is  alleged  that  the  agreement  on  the 
part  of  Murray  to  defray  one-half  the  expenses  of  procuring 
patent  to  the  middle  and  west  forties  was  wholly  fictitious ;  that 
Murray  did  not  have  any  valid*  claim  to  any  of  the  land,  and 
was,  therefore,  not  foregoing  any  advantage  or  surrendering  any 
right  in  relinquishing  his  pretended  claim  to  those  two  forties: 
that  at  the  time  the  contract  was  made,  the  land  was  of  the 
value  of  $200  per  acre;  that  defendant  White  had  the  preference 
right  to  enter  all  three  forties,  by  virtue  of  his  successful  con- 
test with  one  McCrimmon,  a  former  claimant. 

It  is  unnecessary  to  revert  again  to  the  evidence  touching  the 
character  of  White's  homestead  or  Murray's  placer  claim. 
Under  a  charitable  view,  we  think  it  can  be  said  that  each  had  a 
claim  which  he  was  asserting,  to  the  entire  three  forties,  and 
this  being  so,  Murray's  relinquishment  of  his  claim  to  the  west 
forty  was  a  valid  and  sufficient  consideration  for  this  contract. 
(Tessendorf  v.  Lasater,  10  Kan.  App.  19,  61  Pac.  677;  Hardesty 
v.  Service,  45  Kan.  614,  26  Pac.  29 ;  Waring  v.  Loomis,  35  Wash. 
85,  76  Pac.  510 ;  McCabe  v.  Carter,  68  Mich.  182,  35  N.  W.  901.) 

The  Third  Defense  is  that  the  consideration  for  the  contract 
was  illegal.  It  is  alleged  that  some  time  prior  to  the  execution 
of  the  contract,  Murray  had  granted  a  right  of  way  over  the 
middle  forty  to  a  street  railway  company ;  that  when  Murray  and 
White  reached  an  agreement  for  a  division  of  this  land,  White 
insisted  that  he  should  procure  patent  to  the  west  forty  inde- 
pendently of  Murray  and  leave  Murray  to  procure  patent  to  the 
middle  and  east  forties;  that  Murray  refused  to  agree  to  this 
arrangement,  but  insisted  that  White  secure  patent  to  the  mid* 
die  forty  for  the  use  of  Murray,  to  the  end  that  Murray  might 
coerce  the  street  railway  company  into  paying  again  for  the 
right  of  way,  and  thereby  cheat  and  defraud  the  railway  com- 
pany, and  because  of  Murray's  insistence  upon  this  term,  and 
not  otherwise,  White  entered  into  the  agreement  as  made. 
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The  contract,  a  copy  of  which  is  attached  to  the  complaint, 
does  not  contain  anything  suggestive  of  illegality;  and  White 
protests  his  innocence  of  any  active  participation  in  the  fraud 
which  he  claims  Murray  desired  to  perpetrate.  Under  the  alle- 
gations of  the  complaint,  it  is  not  just  clear  how  Murray  could 
carry  into  effect  his  design.  White  was  not  bound  by  the  con- 
tract to  aid  Murray  in  any  way.  His  obligation  extended  only 
to  securing  patent  and  transferring  the  middle  forty  to  Mur- 
ray. 

There  is  not  any  principle  of  law  better  settled  than  that  a 
party  to  an  illegal  contract  cannot  come  into  a  court  of  equity 
and  have  the  illegal  object  carried  into  effect;  but  this  suit  does 
not  have  any  such  purpose.  The  contract  obligates  White  to 
deed  the  land  to  Murray  personally.  If  the  performance  of  the 
contract  is  enforced,  White  and  Murray  will  each  have  re- 
ceived just  what  he  agreed  he  should  receive,  and  no  fraud  will 
have  been  perpetrated  on  anyone.  Does  it  lie  in  the  mouth  of 
White  to  say,  then,  that,  although  the  contract  was  fair  and  just 
as  between  him  and  Murray,  still  it  ought  not  to  be  enforced 
because  at  the  time  of  its  execution  Murray  cherished  the  hope 
that  he  might  be  able  to  defraud  the  street  railway  company  by 
virtue  of  the  terms  of  the  contract  f    We  think  not. 

Counsel  for  appellants  have  not  called  our  attention  to  any 
decided   case  similar  in  its   facts  to  the  case  before  us,  and 
neither  have  we  found  any.    As  nearly  an  analogous  case  as  we 
can  find  is  made  out  by  these  facts :  A,  a  resident  of  this  state, 
loans  money  to  B,  who  gives  a  mortgage  upon  latad  situated  in. 
this  state  as  security  for  the  loan,  but  at  A's  request  the  mort?- 
gage  and  note  are  made  to  run  to  C,  who  is  a  nonresident — and 
this  is  done  for  the  purpose  of  defrauding  the  state  out  of  the 
taxes  upon  the  mortgage.    A  takes  an  assignment  from  C  ol 
the  note  and  mortgage,  but  does  not  place  the  assignment  on 
record  until  foreclosure  is  sought.    Upon  B's  default,  A  com- 
mences foreclosure  proceedings  and  B  defends  upon  the  ground 
that  the  contract  was  and  is  void  as  against  public  policy.    Upon  t 
these  facts  the  Nevada  and  Kansas  courts  have  refused  to  fore  • 
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close  the  mortgage.  (Drexler  v.  Tyrrell,  15  Nev.  114;  Sheldon 
v.  Pruessner,  52  Kan.  579,  35  Pac.  201,  22  L.  R.  A.  709.)  But 
the  decided  weight  of  authority  is  against  the  holding  of  these 
courts.  (Crowns  v.  Forest  Land  Co.,  99  Wis.  103,  74  N.  W.  546; 
Nichols  v.  Weed  Sewing  Machine  Co.,  27  Hun,  200,  s.  c.f  97  N. 
Y.  650;  Callicott  v.  Allen,  31  Ind.  App.  561,  67  N.  B.  196;  Jones 
on  Mortgages,  sec.  619,  and  note ;  St  dwell  v.  Corwin,  55  Ind.  433. 
23  Am.  Rep.  672.)  We  think  the  rule  is  quite  well  settled  that 
courts  will  not  hold  a  contract  void  as  against  public  policy 
unless  the  contract  itself  requires  that  something  be  done  which 
adversely  affects  the  public  welfare,  or  is  forbidden  by  law  or 
the  consideration  is  illegal  or  immoral.  (Callicott  v.  Allen, 
above.)  In  Lawson  v.  Cobban,  38  Mont.  138,  99  Pac.  128,  this 
court  said:  "Courts  are  reluctant  to  declare  a  contract  void  as 
against  public  policy,  and  will  refuse  to  do  so  if  by  any  reason- 
able construction  the  contract  can  be  upheld."  This  contract  is 
not  of  itself  illegal  or  immoral.  The  consideration  for  it  was 
the  compromise  of  the  conflicting  claims  of  Murray  and  White. 
We  do  not  think  that  it  can  be  said  that  it  falls  within  the  class 
of  contracts  the  enforcement  of  which  is  denied  on  the  ground 
of  public  policy. 

Fourth  Defense:  (a)  The  fourth  defense  is  based  upon  the 

proposition  that,  since  Murray  had  a  mineral  application  for  all 

»  

these  forties,  and  White  had  an  agricultural  application  for  the 
same  lands,  there  could  not  be  a  lawful  compromise  of  their 
•claims  so  that  one  could  receive  a  part  of  the  disputed  ground 
under  a  mineral  application,  and  the  other  the  remaining  por- 
tion under  his  agricultural  application.  In  their  brief,  counsel 
for  appellants  say:  "The  two  claims  were  antagonistic  to  each 
other;  one  of  them  was  fraudulent  and  illegal,  based  on  false 
testimony  and  was  an  attempt  to  defraud  the  government  of  the 
United  States.' '  This  premise  is  clearly  erroneous  and  the 
argument  based  upon  it,  of  course,  equally  so.  That  one  person 
in  perfect  good  faith  may  assert  a  mineral  application  for  a 
particular  parcel  of  public  land,  and  another  person,  equally  in 
good  faith,  may  assert  his  agricultural  application  for  the  same 
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ground,  is  beyond  question.  The  same  land  may  be  valuable  for 
both  mineral  and  agricultural  purposes.  Its  mineral  value  may 
be  slight,  and  under  such  circumstances  it  is  a  question  of  fact 
whether  it  is  mineral  land  within  the  meaning  of  the  federal 
statute.  Under  such  circumstances  the  controversy  is  settled 
by  the  land  department,  by  determining  whether  the  land  is 
more  valuable  for  the  one  purpose  or  the  other.  (Washington 
v.  McBride,  18  L.  D.  199 ;  Sweeney  v.  Northern  Pacific  R.  R.  Co., 
20  L.  D.  394 ;  Walker  v.  Southern  Pacific  R.  6.  Co.,  24  L.  D. 
172.) 

It  is  conceded  that  as  between  rival  claimants  for  the  same 
piece  of  public  land,  a  compromise  of  their  differences  is  recog- 
nized— even  encouraged — by  the  government;  but  it  is  argued 
that  in  every  instance  wherein  reference  was  made  to  this  well- 
known  rule,  both  claimants  were  asserting  rights  under  the  same 
general  character  of  entry.  And  it  is  insisted  that  a  case  cannot 
be  found  in  which  the  government  recognized  the  right  of  one 
claimant,  who  was  asserting  title  under  a  mineral  location,  and 
his  rival  who  was  asserting  title  under  an  agricultural  entry, 
to  compromise  their  differences  so  that  one  could  secure  patent 
to  a  portion  of  the  land  under  his  mineral  application,  and  the 
other  the  remaining  portion  under  his  agricultural  entry;  and 
this  may  be  true,  but  the  fact — if  it  is  a  fact — that  such  a  case 
has  not  been  determined,  can  scarcely  be  considered  evidence 
that  such  a  compromise  would  not  be  recognized  by  the  federal 
authorities  if  a  case  presenting  it  did  arise.  We  do  not  see  any 
difference  in  principle  between  a  case  of  this  kind  and  one  in- 
volving a  controversy  between  rival  claimants  under  the  same 
character  of  entry.  Of  course,  title  to  known  mineral  land 
cannot  be  secured  under  agricultural  entry  (section  2318,  United 
States  Revised  Statutes),  and  any  effort  on  the  part  of  rival 
claimants  to  secure  such  a  result  would  be  defeated  as  an  at- 
tempted fraud  on  the  government ;  but  where,  as  in  the  case  be- 
fore us,  the  land  has  little  value  for  either  purpose  and  there 
is  a  bona  fide  contest  involved  as  to  the  particular  use  for  which 
the  land  has  the  greater  value,  we  do  not  see  any  objection  which 
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the  government  could  interpose  against  an  amicable  settlement 
of  the  difficulty,  by  a  division  of  the  land  between  the  rival 
claimants.  Certainly  there  was  not  anything  done  by  these 
parties  which  precluded  the  government  from  making  an  in- 
vestigation of  the  land  to  determine  its  character. 

(b)  Again  appellants  say:  "A  secret  agreement  by  one  to 
secure  in  his  own  name  title  to  public  land  for  the  use  and  bene- 
fit of  another,  and  to  then  convey  to  that  other,  is  against  public 
policy,  illegal  and  unenforceable."  Stated  thus  broadly,  the 
premise  is  not  true.  It  is  only  true  when  the  contract  deals  with  a 
character  of  entry  with  respect  to  which  the  statutes  of  the 
United  States  prohibit  such  a  contract.  (Lamb  v.  Davenport, 
18  Wall  307,  21  L.  Ed.  759;  Barnes  v.  Poirier,  64  Fed.  14,  12 
C.  C.  A.  9 ;  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  963. 
41  L.  Ed.  179.) 

Pursuant  to  the  agreement  under  consideration,  White  made 
his  entry  and  procured  patent  to  the  middle  and  west  forties  by 
virtue  of  a  soldier's  additional  homestead  scrip.  A  contract  by 
the  entryman  under  such  scrip  entry,  to  convey  title  to  a  por- 
tion of  the  land  when  patent  issues,  does  not  contravene  any 
public  policy,  is  not  prohibited  by  law  and  will  be  enforced. 
(Webster  v.  Luther,  above;  Barnes  v.  Poirier,  above;  Ttcumsek 
State  Bank  v.  Maddoz,  4  Okl.  583,  46  Pac.  563;  Waring  v. 
Loomis,  above;  Hardest y  v.  Service,  above.)  In  Keely  v.  Oregg, 
33  Mont.  216,  82  Pac.  27,  83  Pac.  222,  this  court  expressed  the 
opinion  that  a  contract  of  the  character  of  the  one  now  before 
us  is  invalid.  The  question  was  not  before  the  court  and  the  opin- 
ion expressed  was  dictum.  However,  on  rehearing,  33  Mont 
227,  83  Pac.  222,  the  court  withdrew  its  remarks  and  left  the 
question  open. 

(c)  But  it  is  insisted  that  the  enforcement  of  a  contract  of 
this  character  makes  possible  the  evasion  of  the  federal  statute, 
by  permitting  one,  who  is  not  himself  a  qualified  entryman,  to 
secure  title  to  government  land  by  the  indirect  method  of  hav- 
ing patent  issue  to  one  who  is  a  qualified  entryman  but  who 
secures  the  patent  under  contract  to  convey  the   land   to  the 
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former.  Without  deciding  the  question,  we  may  agree  with 
counsel  that  if  it  appeared  that  Murray  was  not  qualified  for 
any  reason  to  secure  patent  to  the  middle  forty  as  agricultural 
land,  then  this  contract  by  which  White  agreed  to  secure  it  for 
him,  is  not  enforceable ;  but  there  is  not  any  presumption  that  a 
contract  is  fraudulent  and  void.  Defendants  having  the  bur- 
den, were  required  to  allege  and  prove  that  Murray  was  not 
qualified  to  take  patent  to  the  middle  forty  as  agricultural  land, 
and  having  failed  to  make  such  allegation  or  proof,  they  failed 
to  sustain  this  contention.  The  case  of  Kreamer  v.  Earl,  91  Cal. 
112,  27  Pac.  735,  cited  by  counsel  for  appellants,  is  not  incon- 
sistent with  this  theory,  for  there  it  appeared  affirmatively  that 
the  contract  involved  provided  for  securing  to  one  person  a 
quantity  of  public  land  in  excess  of  the  amount  allowed  under 
the  statute. 

Finally,  it  is  urged  that  the  trial  court  erred  in  fixing  the 
amount  which  Murray  should  pay  to  White  as  a  condition  to 
White's  transferring  the  middle  forty.  The  contract  provides 
that  Murray  shall  pay  to  White  one-half  of  the  expense  incurred 
by  White  in  securing  patent  to  the  west  and  middle  forties.  It 
appears  that  at  the  time  the  contract  was  entered  into,  the  land 
was  involved  in  a  contest  between  the  McCrimmon  and  White 
applications;  that  it  was  necessary  for  White  to  have  the  services 
of  an  attorney  to  aid  him  in  procuring  patent,  and  that  he 
arranged  with  his  attorney  to  perform  the  necessary  services 
upon  a  contingent  fee  of  one-third  the  value  of  the  west  forty. 
Appellants  now  contend  that  since  the  west  forty  was  shown 
to  have  a  value  of  $50,000  for  townsite  purposes,  and  one-third 
if  this  value  inures  to  the  benefit  of  the  attorney,  Murray  should 
pay  one-half  of  that  fee,  or  $8,333.33.  However  conclusive  the 
agreement  between  White  and  his  attorney  may  be  upon  the 
parties  to  it,  Murray,  who  was  not  a  party,  cannot  be  bound. 
Prom  the  very  nature  of  the  case  it  was  impossible  for  Mur- 
ray and  White  to  anticipate  the  exact  amount  of  expense  which 
would  be  incurred  in  securing  patent,  but  in  the  absence  of  a 
fixed  amount,  Murray's  contract  to  pay  one-half  of  the  expense 
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must  be  held  to  mean  one-half  of  the  reasonable  expense,  and 
not  one-half  of  such  expense  as  White  might  arbitrarily  incur. 
(1  Page  on  Contracts,  sees.  27,  28.)  This  was  the  view  enter- 
tained by  the  trial  court,  and  upon  this  basis  the  court  ordered 
Murray  to  pay  to  White  $1,130. 

We  do  not  find  that  any  reversible  errors  were   committed. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 
Rehearing  denied  February  25, 1911. 


WESTERN  LOAN  &  SAVINGS  CO.,  Respondent,  v.  SMITH 

bt  al.,  Appellants. 

(No.  2,904.) 
(Submitted  December  19,  1910.    Decided  January  16,  1911.) 

[113  Pac.  475.] 

Building  and  Loan  Associations — Loams — Mortgage  Foreclosure 
— Rights  of  Members — Statutes — Pleading  and  Proof — Parol 
Evidence — Wh en  Inadmissible — Interest — Presumptions. 

Written  Contracts — Parol  Evidence — When  Inadmissible. 

1.  Where,  in  an  action  on  a  written  contract,  there  was  not  any  issue 
of  fraud  or  mistake  in  the  execution  of,  or  any  imperfection  in,  the 
writing,  but  the  provisions  of  such  instrument  were  plain  and  unam- 
biguous, parol  evidence,  the  tendency  of  which  was  to  vary  the  terms 
thereof,  was  properly  excluded. 

Building  and  Loan  Associations — Cancellation  of  Loan9 — Statutes — Plead- 
ings— Evidence — Proper  Exclusion. 

2.  Defendants  in  a  foreclosure  suit  who  sought  to  avoid  payment  of  a 
note,  given  to  plaintiff  building  and  loan  association,  in  the  manner 
provided  in  the  contract,  by  offering  evidence  tending  to  show  that  the 
loan  was  canceled  by  compliance  on  their  part  with  the  provisions  of  sec- 
tion 4193,  Revised  Codes,  prescribing  the  method  of  payment  by  which 
members  of  building  and  loan  associations  may  have  their  loans  can- 
celed, should  have  pleaded  their  membership;  in  the  absence  of  sues 
pleading  the  evidence  offered  was  incompetent. 

Same — Loans — Due  Dates — Presumptions — Interest. 

3.  Where  the  complaint  in  a  suit  by  a  building  and  loan  association  to 
foreclose  a  mortgage  securing  a  note,  monthly  payments  upon  which 
were  to  be  made  upon  certain  dates,  did  not  allege  when  plaintiff 
elected  to  exercise  its  option  to  treat  all  unpaid  installments  as  imme- 
diately due  and  payable,  it  may  be  assumed  that  the  election  was  made 
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on  the  date  the  complaint  was  filed;  hence  interest  upon  the  install- 
ments then  due  and  to  become  due  was  to  be  calculated  with  reference 
to  such  date. 

Appeal  from  District  Court,  Deer  Lodge  County;  Geo.  B.  Wins- 
ton, Judge. 

Action  by  the  Western  Loan  &  Savings  Company  against 
Maggie  J.  Smith  and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Modified  and  affirmed. 

Mr.  C.  M.  Sawyer,  and  Mr.  W.  H.  Trippett,  submitted  a  brief 
in  behalf  of  Appellants. 

Mr.  Sawyer  argued  the  cause  orally. 

Mr.  John  A.  Shelton  submitted  a  brief  in  behalf  of  Respond- 
ent, and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  to  foreclose  a  mortgage.  The  amended  complaint  al- 
leges, in  substance:  (1)  That  the  plaintiff  is  a  building  and  loan 
association,  incorporated  under  the  laws  of  the  state  of  Utah, 
and  licensed  to  do  business  in  Montana.  (2)  That  on  June  4, 
1902,  the  defendants  executed  and  delivered  to  it  their  promis- 
sory note,  as  follows: 

"First  Mortgage  Note. 

4  '$3,780.00.  Anaconda,  Mont,  June  4,  1902. 

"For  value  received,  we  promise  to  pay  to  the  Western  Loan 
&  Savings  Company,  a  corporation,  of  Salt  Lake  City,  Utah,  the 
sum  of  three  thousand  seven  hundred  and  eighty  dollars,  in  pay- 
ments as  follows :  Thirty-six  and  no/100  ($36.00)  dollars  on  the 
16th  day  of  each  and  every  month,  commencing  with  the  month 
of  June,  1902,  until  105  payments  shall  have  been  made.  Paya- 
ble at  the  Utah  Commercial  &  Savings  Bank,  Salt  Lake  City, 

Utah. 

"Maggie  J.  Smith. 
"Kenneth  D.  Smith." 
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(3)  That,  to  secure  payment  thereof  according  to  its  terms, 
they  executed  a  mortgage  upon  certain  land  described  therein, 
situated  in  Deer  Lodge  county,  Montana,  which  was  thereafter 
duly  recorded.  (4)  That  the  defendants,  beginning  with  June 
9,  1902,  made  payment  of  twenty-eight  monthly  installments  as 
stipulated  in  the  note  and  mortgage;  the  last  being  made  on 
September  28,  ^904.  (5)  That,  at  the  time  the  note  and  mort- 
gage were  executed  and  delivered,  the  defendants  secured  a 
policy  of  insurance  upon  the  buildings  situated  upon  the  land 
described  in  the  mortgage,  for  the  sum  of  $1,400,  payable  to 
plaintiff;  that  the  buildings  were  destroyed  by  fire  daring  the 
year  1904,  and  that  the  full  amount  of  the  policy  was  paid  to 
the  plaintiff  on  December  22,  1904.  (6)  That  no  installments 
or  other  sums  have  been  paid  upon  the  promissory  note,  and  that 
plaintiff  offers  to  allow  a  discount,  at  the  rate  of  eight  per  cent 
per  annum,  for  the  time  any  installments  discharged  by  the  sum 
of  $1,400  credited  upon  the  note  at  the  time  it  was  received,  was 
made  before  maturity.  (7)  That  this  sum  was  applied:  First 
to  the  payment  of  the  installments  then  due  for  the  months  of 
October,  November,  and  December,  1904;  and,  second,  to  the 
payment  of  the  installments  thereafter  to  fall  due.  That  there 
were  thus  paid  installments  from  October,  1904,  up  to  and  in- 
cluding November,  1907,  thirty-five  in  all,  and  $32  upon  the 
installment  to  mature  in  December,  1907.  And  that  in  addi- 
tion to  these  credits  the  defendants  were  allowed  a  discount  at 
the  rate  of  eight  per  cent  per  annum  upon  all  the  thirty-five 
installments  the  payments  of  which  were  thus  accelerated,  for 
the  average  time  to  elapse  before  their  maturity,  amounting  to 
$145.80.  (8)  That,  except  these  payments,  the  whole  of  the  said 
note,  with  interest  upon  the  monthly  installments  from  the  time 
they  severally  matured,  is  due  and  unpaid.  (9)  That  the  sum 
of  $200  is  a  reasonable  attorney's  fee  to  allow  for  the  foreclosure 
of  the  mortgage.  (10)  That  the  plaintiff,  because  of  the  failure 
of  defendants  to  make  payment  of  other  installments  as  they 
matured,  has  elected,  under  a  stipulation  of  the  mortgage,  to 
treat  all  the  remaining  installments  as   immediately   due   and 
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payable.  (11)  JThat  the  plaintiff  is  now  the  owner  and  holder 
of  the  note  and  mortgage.  (12)  That  the  laws  of  Utah  contain 
no  restriction  or  limitation  upon  the  power  of  building  and  loan 
associations  to  cancel  loans  or  to  release  securities,  nor  any  pro- 
vision regulating  the  rights  of  the  members  to  pay  off  and 
discharge  loans  obtained  by  them  from  the  association.  Judg- 
ment is  demanded  for  a  balance  of  $1,226.20,  the  sum  of  the 
unpaid  installments  with  interest  at  the  rate  of  eight  per  cent 
per  annum  upon  each  of  them,  or  any  part  of  any  one  of  them 
remaining  unpaid,  until  the  date  of  judgment,  and  that  the  land 
be  sold  to  satisfy  it,  together  with  costs  including  attorney's  fees. 
The  answer  is  prolix  and  confused  in  its  statements.  It  may 
be  epitomized  as  follows:  It  admits  \be  execution  of  the  note  and 
mortgage;  that  the  payments  were  made,  as  alleged,  of  all  in- 
stallments falling  due  up  to  and  including  the  one  paid  Septem- 
ber 28,  1904.;  and  that  the  payment  of  $1,400  was  made  on 
December  22,  1904.  All  other  allegations  are  denied  generally 
or  specially.  It  is  then  alleged  as  ground  for  affirmative  relief : 
(1)  That  if  the  plaintiff  is  a  building  and  loan  association 
organized  and  existing  under  the  laws  of  Utah  and  licensed  to 
do  business  in  Montana,  as  alleged  in  the  complaint,  it  cannot 
recover  of  the  defendants  any  greater  sum  than  $22.62,  by  reason 
of  the  facts  herein  alleged.  (2)  That  the  defendants  are  the 
owners  in  fee  of  the  land  described  in  the  mortgage.  (3)  That 
on  or  about  June  4,  1902,  the  defendants  executed  and  delivered 
the  note  and  mortgage  set  out  in  the  complaint,  under  the  fol- 
lowing conditions :  That  the  defendants  then  borrowed  of  plain- 
tiff the  sum  of  $2,000 ;  that  this  sum  was  to  bear  interest  at  the 
rate  of  ten  per  cent  per  annum  until  paid;  and  that  this  sum 
of  $2,000  is  the  same  as  that  mentioned  in  the  mortgage  referred 
to  in  the  complaint.  (4)  That  the  note  set  out  in  the  complaint 
was  executed  for  the  sum  of  $2,000,  and  interest  calculated 
thereon  to  the  amount  of  $1,780,  making  in  all  $3,780;  the  sum 
of  $1,780  being  intended  as  interest,  at  ten  per  cent  per  annum, 
for  the  time  for  which  the  note  was  to  run.  That,  before  the 
note  and  mortgage  were  executed  and  delivered,  it  was  agreed 
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by  the  parties  that  the  principal  sum  should  bear  interest  at  the 
rate  of  ten  per  cent  per  annum  only,  and  that  when  at  any  time 
any  part  of  the  principal  sum  should  be  paid,  whether  in  any 
installment  or  otherwise,  the  interest  on   such    amounts    paid 
should  cease.    That  the  plaintiff,  when  it  presented  the  note  and 
mortgage  for  signature,  falsely  and  fraudulently  represented  to 
the  defendants  that  they  stipulated  only  for  interest  at  the  rate 
of  ten  per  cent  per  annum  for  the  period  for  which  the  note  was 
to  run,-  whereas,  they  included  interest,  if  the   payments   were 
made  as  therein  provided,  at  the  rate  of  twenty  per  cent  per 
annum.    That  defendants  signed  and  executed   the   note    and 
mortgage  believing  this  representation  to  be  true ;  whereas,  it  was 
false.    That  all  premiums  due  to  plaintiff  from  the  defendants 
had  been  paid  for  more  than  one  year  when  the  payment  of  the 
sum  of  $1,400  was  made,  and  that  this  payment  was  by  agree- 
ment between  the  parties  to  be  applied  upon  the  balance  of  the 
principal  sum  of  $2,000  then  remaining  due,  and  in  full  satis- 
faction of  it,  except  the  sum  of  $27.62.     (5)  That  the  defend- 
ants had  paid  all  the  monthly  installments  provided  for,  up  to 
and  including  the  one  paid  on  September  28,  1904,  which  had 
been  applied  upon  the  principal  and  interest  then  due.     That  the 
payments  made  up  to  and  including  the  one  then  made  had  fully 
discharged  all  interest  then  due  and  part  of  the  principal,  leav- 
ing as  a  balance  of  the  principal  the  sum  of  $1,426.78.     That 
thereafter,  on  December  22,  the  defendants  paid  to  the  plain- 
tiff the  sum  of  $1,400,  with  the  express  understanding  that  it 
was  to  be  applied  upon  the  interest  then   due  and  then   upon 
the  principal,  and  was  so  accepted  by  the  plaintiff.     That  the 
balance  of  the  $2,000  thus  left  unpaid  was  the  sum  of  $27.62, 
and   no   more.     (6)  That    on   or   about   December    22,    1904, 
the    defendants    tendered    to    plaintiff    $66.77    in    full     satis- 
faction of  said  balance,  and    demanded    that    the    note    and 
mortgage  be  canceled,  but  that  the  tender  was  rejected  and  the 
cancellation  refused.     (7)  That  the  defendants  hereby  pay  to 
the  clerk  of  the  court,  for  the  benefit  of  the  plaintiff,  the  sum  of 
$66.77,  to  be  applied  to  the  discharge  of  said  balance.     (8)  And 
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that  the  defendants,  at  the  time  the  tender  was  made,  had  fully 
discharged  all  dues,  fines,  premiums,  assessments  and  interest 
then  due  and  owing  by  them  under  the  rules  and  by-laws  of 
plaintiff,  and  had  fully  met  and  complied  with  all  the  condi- 
tions set  forth  in  the  complaint.  Judgment  is  demanded  that 
the  plaintiff  be  required  to  accept  the  amount  deposited  with 
the  clerk,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
note  and  mortgage ;  that  the  note  and  mortgage  be  reformed  so 
as  to  express  the  true  intention  of  the  parties  that  the  sum  of 
$2,000  would  bear  interest  only  at  the  rate  of  ten  per  cent  per 
annum  until  payment  should  be  made;  that  the  plaintiff  sur- 
render the  note  and  mortgage  to  be  canceled;  and  that  the  de- 
fendants have  judgment  for  the  sum  of  $100  as  penalty  for  the 
refusal  of  plaintiff  to  discharge  and  satisfy  the  mortgage  of 
record.  The  replication  joins  issue  upon  this  affirmative  mat- 
ter, except  as  to  the  ownership  of  the  mortgaged  property,  and 
repeats  the  allegations  in  the  complaint  touching  the  provisions 
of  the  law  of  Utah  relating  to  building  and  loan  associations. 

The  mortgage  contains  a  stipulation  that,  in  case  default  be 
made  in  the  payment  of  the  note  according  to  its  terms,  the  whole 
amount  thereof  shall  become  due  and  payable  and  foreclosure 
proceedings  be  had  to  enforce  payment.  It  also  appears  from 
it  that  the  original  loan  was  $2,000,  and  that  the  installments,  to 
be  paid  monthly  as  stipulated  for  in  the  note,  were  ascertained 
by  adding  to  the  principal  $1,780  interest  and  dividing  the  sum 
into  105  equal  payments.  From  the  synopsis  of  the  answer  it 
is  apparent  that  the  defendants  have  undertaken  to  allege  two 
distinct  grounds  of  relief  in  a  single  count:  (1)  That  they  had 
contracted  for  a  loan  of  $2,000  with  interest  at  ten  per  cent  per 
annum,  for  the  period  for  which  the  note  was  to  run,  with  the 
stipulation  that,  when  any  part  of  the  principal  was  paid,  the 
interest  upon  such  amount  was  to  cease,  and  that  they  executed 
the  note  and  mortgage  set  out  in  the  complaint  upon  the  false 
representation  of  the  plaintiff,  upon  which  they  relied,  that 
these  writings  contained  all  the  provisions  of  the  contract  as 
made;  and  (2)  that  they  were  borrowing  members  of  the  plain- 
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tiff  association,  and  as  such  were  entitled  to  have  their  contract 
discharged  at  the  end  of  one  year  after  payment  of  the  premium 
for  that  period,  and  also  the  premium  and  interest  due  up  to  the 
date  of  cancellation,  together  with  the  sum  actually  borrowed 
less  the  dues  paid  and  dividends  credited.    At  the  trial  the  first 
ground  was  abandoned;  no  attempt  being  made  to  prove  that 
any  false  or  fraudulent  representations  were  made  on  behalf  of 
plaintiff,  in  reliance  upon  which  the  note  and  mortgage  were 
executed.    The  contention  was  that,  though  the  plaintiff  is  a 
corporation  organized  under  the  laws  of  Utah,  its  relations  to  its 
members  and  their  rights  are  to  be  determined  by  the  provisions 
of  the  laws  of  Montana  relating  to  building  and  loan  associa- 
tions; otherwise,  it  is  said,  the  plaintiff  would  be  permitted  to 
enjoy  greater  rights  and  privileges  than  are  enjoyed  by  a  cor- 
poration of  the  same  or  similar  character  created  under  the  laws 
of  Montana,  and  thus  the  constitutional  prohibition  on  this  sub- 
ject would    be    infringed.     (Constitution,  sec.  11,  Art.  XV.) 
And  the  effort  was  made  to  show  that,  the  defendants  having 
negotiated  the  loan  as  borrowing  members  of  the  plaintiff  cor- 
poration,   they    were    entitled,    after   making    the    payments, 
admitted  by  the  plaintiff,  up  to  and  including  the  one  made 
December  22,  1904,  and  upon  tender  of  the  balance  of  $66.77,  to 
have  their  note  and  mortgage  canceled  under  the  provisions  of 
section  4193  of  the  Revised    Codes.    This   section    enumerates 
generally   the   powers   of   building  and  loan  associations,  and, 
among  other  things,  provides  that  "any  [member]  may  have  his 
loan  canceled  upon  the  following  terms,  to-wit:  After  the  pre- 
mium for  one  year  has  been  paid,  and  also  the  premium  and 
interest  up  to  the  date  or  [oft]  cancellation,  the  borrower  shall 
pay  the  sum  actually  borrowed,  less  the   dues   paid   and   the 
dividends  credited.    He  shall  pay  also  any  fines  or  other  assess- 
ments required  by  the  constitution  and  by-laws." 

The  contentions  made  in  this  court  are  that  the  trial  court 
erred  in  excluding  evidence  as  to  certain  oral  agreements  made 
prior  to,  and  contemporaneously  with,  the  execution  of  the  con- 
tract, and  that  the  decision  is  contrary  to  the  evidence.    At  the 
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trial  counsel  for  the  plaintiff  offered  in  evidence  a  statute  of  the 
state  of  Utah  relating  to  building  and  loan  associations,  which 
was  in  force  in  1898,  and  also  offered  to  testify  orally  that  he 
had  examined  the  laws  of  Utah  and  had  found  that  this  statute 
comprised  all  the  law  in  that  state  in  force  at  the  time  the  loan 
was  made.  The  purpose  of  this  offer  evidently  was  to  anticipate 
the  defense  of  defendants  by  showing  that  the  laws  of  Utah 
contained  no  such  provision  as  that  quoted  from  the  Montana 
statute  supra,  and  to  sustain  the  contention  that,  since  the  note 
is  upon  its  face  made  payable  in  Utah,  the  rights  of  the  defend- 
ants were  to  be  determined  by  the  laws  of  that  state.  This 
evidence  was  excluded  upon  objection  that  it  was  immaterial. 
Thereupon  counsel  rested  the  case.  No  evidence  was  offered  as 
to  the  corporate  capacity  of  plaintiff;  counsel  assuming  that, 
defendants  having  contracted  with  the  plaintiff  as  a  corporation, 
they  were  estopped  to  deny  that  it  is  in  fact  a  corporation.  The 
defendants  acquiesced  in  this  assumption  and  offered  evidence 
tending  to  show  that  they  received  as  a  loan  the  sum  of  $2,000; 
that  $1,780  of  the  principal  mentioned  in  the  note  was  interest; 
and  that  it  was  expressly  agreed  during  the  negotiations  and  at 
the  time  the  note  was  executed  that  the  defendants  were  to  pay 
interest  at  the  rate  of  ten  per  cent  per  annum  only  upon  the  sum 
of  $2,000,  and  were  to  have  the  privilege  of  discharging  the  loan 
after  the  expiration  of  one  year  by  paying  the  sum  of  $2,000 
with  interest.  This  evidence  was  excluded  on  the  ground  that 
it  tended  to  vary  the  terms  of  the  written  contract  and  was 
incompetent.  Thereupon  the  defendants,  having  introduced  in 
evidence  a  passbook  furnished  to  them  by  the  plaintiff  at  the 
time  the  loan  was  made,  which  contained  in  consecutive  order 
receipts  for  the  installments  paid  up  to  September,  1904,  and  a 
copy  of  the  by-laws  of  the  plaintiff,  rested.  This  evidence  went 
in  over  the  objection  of  counsel  for  plaintiff  that  it  was  imma- 
terial and  not  relevant  to  any  issue  in  the  pleadings.  Under 
the  issues  made  by  the  pleadings,  the  evidence  touching  the  oral 
agreement  was  incompetent.  Its  only  office  would  have  been  to 
substitute,  in  place  of  the  written  contract,  another  with  entirely 
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different  terms.  The  defendants  do  not  rely  upon  any  mistake 
or  imperfection  in  the  writings,  nor  upon  any  matter  rendering 
the  contract  invalid,  nor  upon  any  illegality  in  it,  or  fraud  on 
the  part  of  plaintiff  in  procuring  it.  Nor  is  there  any  ambiguity 
in  it  which  it  is  necessary  to  explain  by  resort  to  extrinsic  evi- 
dence; nor  was  there  any  question  as  to  the  construction  to  be 
given  it.  (Revised  Codes,  sees.  7873,  7877;  Fisher  v.  Briscoe, 
10  Mont.  124,  25  Pac.  30;  York  v.  Steward,  21  Mont.  515,  55 
Pac.  29,  43  L.  R.  A.  125 ;  Armington  v.  Stelle,  27  Mont.  13,  94 
Am.  St.  Rep.  811,  69  Pac.  115 ;  RiddeU  v.  Peck-Williamson  etc. 
Co.,  27  Mont  44,  69  Pac.  241 ;  Hogan  v.  Kelly,  29  Mont.  485, 
75  Pac.  81.) 

But,  assuming  for  the  moment  that  it  sufficiently  appears  from 
the  pleadings  that  the  plaintiff  is  in  fact  a  building  and  loan 
association,  and  that  the  evidence  was  competent  to  explain  the 
transaction  so  as  to  enable  the  defendants  to  avail  themselves  of 
the  provisions  of  the  statute,  they  nowhere  allege  in  their  answer 
that  they  are  members,  either  as  holders  of  stock  certificates  or 
otherwise.  In  order  to  avoid  the  payment  of  the  note  according 
to  its  terms,  or  to  discharge  the  obligation  assumed  in  it  through 
a  compliance  with  the  statute,  it  was  necessary  for  them  by  their 
pleading  to  bring  themselves  within  the  class  of  those  to  whom 
the  statute  applies.  This  they  failed  to  do,  and  hence  the  evi- 
dence was  not  relevant  to  any  issue  in  the  case. 

The  other  evidence  admitted  tended  to  show  that  the  defend- 
ants were  holders  of  a  certificate  of  membership  in  the  plaintiff; 
but  evidently  the  district  court,  when  it  came  to  make  its  findings 
concluded  that  it  was  not  relevant  to  any  issue  made  by  the 
pleadings  and  disregarded  it.  This  action  was  correct.  In  our 
opinion  the  answer  fails  to  state  facts  sufficient  to  warrant  any 
relief. 

It  is  argued  by  defendants  that  the  court  erred  in  calcu- 
lating the  amount  due.  This,  we  think,  is  true.  The  action  was 
brought  on  February  20,  1909.  The  complaint  is  silent  as  to 
when  the  plaintiff  elected  to  treat  the  entire  debt  as  due.  There 
is  no  evidence  in  the  record  on  the  subject    In  the  absence  of 
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anything  to  show  when  this  election  was  made,  we  think  it  should 
be  assumed  as  done  by  the  filing  of  the  complaint.  The  plain- 
tiff would  then  be  entitled  to  interest  upon  each  installment  then 
due,  from  its  due  date,  at  the  rate  of  eight  per  cent  per  annum 
until  the  date  of  judgment,  and  upon  the  sum  of  those  yet  to 
fall  due,  from  the  filing  of  the  complaint  until  the  date  of  judg- 
ment. Allowing  credit  for  all  payments  and  discounts,  includ- 
ing the  sum  of  $1,400  paid  on  December  22,  1904,  the  install- 
ments were  all  paid  up  to  and  including  April  16,  1908,  except 
the  sum  of  $2.20,  left  unpaid  of  this  last  installment.  At  the 
time  the  complaint  was  filed,  of  the  remaining  thirty-four  in- 
stallments, twenty-two  had  fallen  due,  and  the  remaining  twelve 
were  yet  to  fall  due.  The  court  allowed  interest  on  the  $2.20 
balance  of  the  April  16,  1908,  installment,  from  April  16,  1907, 
and  seventeen  installments  falling  due  thereafter  up  to  Septem- 
ber 16,  1908,  and  upon  the  sum  of  the  other  installments  from 
October  2,  1908.  The  error  in  calculating  interest  upon  the  in- 
stallments already  due  was  doubtless  attributable  to  an  error  of 
one  year  in  the  prayer  for  judgment  in  the  due  dates  of  the 
installments  mentioned  as  already  due. 

The  order  denying  a  new  trial  is  affirmed.  The  cause  is  re- 
manded to  the  district  court,  with  directions  to  recast  the  inter- 
est and  find  the  amount  due  as  herein  indicated,  and  thereupon 
to  modify  the  decree  accordingly.  So  modified,  the  decree  wilt 
stand  affirmed. 

Modified  and  affirmed. 

Mb.  Justice  Holloway  concurs. 

Mb.  Justice  Smith,  having  been  absent,  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  decision. 
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Opinion  on  Motion  to  Amend  Decision. 

(Submitted  February  3,  1911.    Decided  February  8,  1911.) 

MR.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

The  respondent  has  submitted  a  motion  pointing  out  that  this 
court  fell  into  error  in  the  original  opinion  in  assuming  that 
the  action  was  commenced  on  February  20,  1909,  and  fixing  that 
as  the  date  at  which  respondent's  election  was  made.  It  asks 
that  the  opinion  be  corrected  in  this  particular. 

We  find  that  the  record  discloses  that  the  amended,  not  the 
original,  complaint  was  filed  on  that  date.  Necessarily,  there- 
fore, the  election  was  made  at  an  earlier  date,  and  the  number 
of  installments  falling  due  because  of  it  must  be  correspondingly 
greater.  It  is  the  fact,  however,  that  the  trial  court  was  in 
error  in  computing  interest  upon  the  installments  which  had 
theretofore  fallen  due,  upon  the  assumption  that  the  last  pay- 
ment had  been  made  on  April  16,  1907,  instead  of  April  16, 
1908.  To  reach  the  correct  result  it  will  be  necessary  for  the 
trial  court  to  ascertain  the  date  of  the  filing  of  the  original  com- 
plaint and  to  recast  the  interest  by  reference  to  it  as  the  date  of 
the  election,  instead  of  by  reference  to  February  20,  1909. 

The  cause  is  remanded,  with  directions  that  the  interest  be 
recast  upon  the  basis  now  indicated,  and  that  the  decree  be  modi- 
fied accordingly ;  so  modified,  it  will  stand  affirmed. 

Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Smith,  not  having  taken  part  in  the  original  de- 
cision, takes  none  in  this. 
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COPENHAVER    et    ai*,     Respondents,     v.    NORTHERN 
PACIFIC  RAILWAY  CO.,  Appellant. 

(No.  2,908.) 
(Submitted  December  20,  1910.    Decided  January  16,  1911.) 

[113  Pac.  467.] 

Master  and  Servant — Railroads — Personal  Injuries — Expert  and 
Opinion  Evidence — Instructions. 

'Evidence— Examination  of  Expert— Responsiveness  of  Answer. 

1.  In  an  action  for  the  death  of  a  railroad  engineer  by  the  explosion 
of  a  boiler,  an  expert  witness  was  asked  what  in  his  opinion  was  the 
cause  of  the  explosion,  and,  after  stating  the  cause,  the  witness  con- 
tinued that  the  boiler-maker,  instead  of  going  to  work  to  inspect  the 
boiler  "and  see  if  those  bolts  would  stand  another  hammering,  which 
would  be  done  the  proper  way  by  having  another  man  holding  on  the 
other  end  of  the  bolts,  and  split  that  thread  on  the  inside  of  the  crown 
sheet."  Held,  that  the  court  improperly  refused  to  strike  out  as  not 
responsive  that  part  of  the  answer  relating  to  what  the  boiler-maker 
should  have  done. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence— Irresponsive 
Answers. 

2.  Such  error  could  not  have  prejudiced  defendant  railroad  company, 
where  the  proper  manner  of  repairing  the  boiler  and  fire-box  was  shown 
at  length  by  both  parties. 

Evidence — Expert  Testimony. 

3.  Revised  Codes,  section  7887,  permitting  a  witness  to  give  his  opin- 
ion of  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein, 
means  that  an  expert  witness  may  give  his  opinion  upon  or  about  a 
question  of  science,  art  or  trade. 

Same — Opinion  Evidence — Expert  Testimony — Subjects. 

4.  Where,  though  the  conclusions  to  be  drawn  depend  upon  facts  pecu- 
liarly within  the  knowledge  of  persons  whose  experience  or  study 
enables  them  to  speak  authoritatively  upon  the  subject,  the  jury  are 
able  intelligently  to  draw  conclusions  from  such  facts  when  testified  to 
by  experts,  it  is  their  sole  province  to  do  so;  but  if  the  conclusions  to 
be  drawn,  as  well  as  facts,  depend  upon  professional  or  scientific  knowl- 
edge, which  one  of  ordinary  training  or  intelligence  does  not  have,  the 
expert  witnesses  may  give  their  conclusions  from  the  facts  as  well  as 
testify  to  the  facts  themselves. 

Same. 

5.  A  witness  could  testify  as  to  whether  a  railroad  engine  boiler  was 
in  a  reasonably  safe  condition  for  use,  after  it  had  been  repaired  by 
placing  a  patch  on  the  flange  joining  the  flue-sheet  and  the  crown- 
sheet,  where  the  question  depended  on  whether  the  patch  had  been 
properly  put  on,  since  the  jury  might  not  be  able  to  intelligently  draw 
a  conclusion  on  that  question  even  if  the  condition  of  the  boiler  was 
shown  by  the  evidence. 

Same— Conclusions— Negligence. 

6.  Where  it  was  a  proper  subject  of  expert  testimony  whether  a  boiler 
was  in  a  reasonably  safe  condition  for  use  after  it  was  repaired,  the 
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expert  could  testify  that  it  was  negligence  to  use  the  boiler  in  that 
condition,  the  value  of  his  opinion  being  for  the  jury. 

Same — Expert  Testimony — Province  of  Court. 

7.  It  is  for  the  trial  court  to  determine  in  the  first  instance  whether 
a  subject  is  proper  for  expert  testimony,  and  when  it  cannot  say  as  a 
matter  of  law  that  the  jurors  are  as  competent  to  determine  the  ques- 
tion as  experts  having  a  special  knowledge,  gained  from  experience, 
expert  testimony  may  be  admitted. 

Appeal  and  Error — Harmless  Error. 

8.  Revised  Codes,  section  6593,  prohibiting  a  reversal  because  of  error 
in  the  proceedings  which  does  not  affect  the  substantial  rights  of  the 
parties,  was  intended  to  prevent  reversals  of  cases  wherein  substantial 
justice  was  done  at  trial,  and  to  speedily  terminate  litigation,  where 
that  can  be  done  without  working  injustice. 

Same — Harmless  Error — Admission  of  Evidence. 

9.  Where  every  opportunity  was  given  the  parties  to  thoroughly  in- 
vestigate, by  offering  expert  testimony,  the  causes  of  a  boiler  explosion, 
and  no  competent  testimony  on  the  subject  was  excluded,  the  fact  that 
defendant  was  compelled  to  rebut  expert  testimony  offered  by  plaintiff 
and  erroneously  admitted,  by  offering  other  expert  testimony,  was  not 
ground  for  reversing  a  judgment  for  plaintiff;  the  expert  testimony  on 
the  subject  being  sharply  conflicting,  and  the  jury  having  found  for 
plaintiff  after  inspecting  the  wrecked  boiler. 

Trial — Evidence — Motion  to  Strike — Sufficiency. 

10.  Defendant  railroad  company  cannot  complain,  in  an  action  for  an 
engineer's  death  caused  by  the  explosion  of  a  boiler,  of  a  ruling  deny- 
ing the  quoted  part  of  a  motion  to  strike  from  the  record  "all  of  the 
testimony  relating  to  the  alleged  defects  in  the  boiler,  except  that  re- 
lating to  the  patch  and  the  cracks,"  and  especially  the  testimony  relat- 
ing to  the  defective  stay-bolts,  for  the  reason  that  it  in  no  manner 
relates  to  the  explosion  as  a  producing  cause;  the  motion  not  being 
sufficiently  specific  to  include  evidence  as  to  any  part  of  the  boiler, 
except  that  relating  to  the  stay-bolts,  which  latter  evidence  was 
stricken. 

Master  and  Servant — Injuries — Actions — Admission  of  Evidence. 

11.  In  an  action  against  a  railroad  company  for  an  engineer's  death 
from  a  boiler  explosion,  it  was  proper  to  exclude  evidence  that  there 
was  a  popular  but  erroneous  impression  that  metal  with  holes  in  it, 
when  heated,  expanded  toward  the  holes  and  made  them  smaller;  the 
popular  impression  being  immaterial. 

Same — Instructions — Conformity  to  Evidence. 

12.  Where,  in  an  action  for  a  railroad  engineer's  death  from  a  boiler 
explosion,  the  complaint  alleged  generally  that  the  boiler  was  worn  out 
and  defective,  and  there  was  no  motion  to  make  the  allegation  more 
specific,  and  a  number  of  witnesses  testified  that  each  of  several  defects 
named  contributed  more  or  less  to  make  the  boiler  weak  and  unsafe,  a 
requested  instruction,  that  the  jury  should  not  consider  any  defects 
determining  the  cause  of  the  explosion  unless  they  believed  that  the 
explosion  would  not  have  occurred  without  such  defects,  was  properly  re- 
fused, as  any  defect  which  contributed  generally  to  the  unsafe  condi- 
tion of  the  boiler  was  a  proximate  cause  of  the  explosion,  though  it 
alone  would  not  have  caused  the  explosion. 

Appeal    from   District    Court,  Lewis  and  Clark  County;  /. 
Miller  Smith,  Judge. 
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Action  by  Nellie  M.  Copenhaver  and  another  against  the 
Northern  Pacific  Railway  Company.  From  a  judgment  for 
plaintiffs  and  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  O.  Brown,  and  Mr.  B.  F. 
Gaines  submitted  a  brief  in  behalf  of  Appellant.  Oral  argu- 
ment by  Mr.  Brown. 

The  court  erred  in  permitting  plaintiff's  witnesses  to  testify 
that  in  their  judgment  the  boiler  in  question  "was  not  reason- 
ably safe."  Even  though  a  jury  may  be  ignorant  of  fact,  con- 
ditions and  their  result,  or  unable  to  appreciate  their  probative 
value  as  conceded  facts,  if  they  can  be  informed  of  these  by 
evidence  during  the  course  of  a  trial  so  as  to  reach  a  conclusion 
from  them,  as  was  the  case  here,  and  as  was  done,  then  the 
subject  is  not  one  for  expert  opinion.  (Gas  Co.  v.  Meitke,  35 
£11.  App.  629 ;  Muldowney  v.  Railway  Co.,  36  Iowa,  462 ;  Read  v. 
Land  Co.,  66  Neb.  423,  92  N.  W.  622;  Roberts  v.  Railway  Co., 
128  N.  Y.  455,  28  N.  E.  486,  13  L.  R.  A.  499;  Brown  v.  Double- 
day,  61  Vt.  523,  17  Atl.  135 ;  Berckmans  v.  Berckmans,  16  N.  J. 
Eq.  122;  Schmick  v.  Noel,  72  Tex.  1,  8  S.  W.  83;  Mustek  y. 
Latrobe,  184  Pa.  375,  39  Atl.  226.)  The  witnesses  here  were 
asked  to  give  their  conclusions  based  upon  their  individual  ex- 
periences and  individual  view  points.  It  was  not  upon  matters 
either  incapable  of  proof  or  which  the  jury  were  incapable  of 
appreciating.  Nor  can  the  excuse  be  offered  that  it  was  on  an 
important  or  immaterial  issue.  It  was  not  only  related  to  the 
material  issue,  but  it  was  the  issue  between  the  parties.  That 
it  was  error  to  permit  them  to  answer,  see  O'Dogherty  v.  Pos- 
tal Co.,  113  App.  Div.  636,  99  N.  Y.  Supp.  351 ;  Tighe  v.  Atchi- 
son etc.  Co.  (Mo.  App.),  107  S.  W.  1034;  Milwaukee  &  St.  P.  R.  R. 
Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256;  Sappenfield  v. 
Main  St.  etc.  R.  Co.,  91  Cal.  48,  27  Pac.  590 ;  Pachec  v.  Judson 
Co.,  113  Cal.  541,  45  Pac.  833;  Camp  v.  Hall,  39  Fla.  545,  22 
South.  792 ;  Hunt  v.  Kile,  98  Fed.  49,  38  C.  C.  A.  641 ;  People 
v.  Detroit  etc.  Co.,  125  Mich.  366,  84  N.  W.  290.    The  question 
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whether  or  not  a  certain  "cattle-guard  was  sufficient  to  prevent 
animals  from  getting  on  the  right  of  way,  etc./'  has  been  held 
to  be  an  improper  question.     (Smead  v.  Railroad,  58  Mich.  200, 
24  N.  W.  761.)     Whether  or  not  there  was  sufficient  room  be- 
tween a  barrel  and  a  wall  for  a  man  to  walk  with  safety  has  been 
held  to  be  an  improper  question.     (Brunker  v.  Cummins,  133 
Ind.  443,  32  N.  E.  732.)     A  question  whether  or  not  there  was 
water  enough  in  a  ditch  to  irrigate  lands  theretofore  irrigated 
was  held  improper,  because  it  was  the  very  substance  of  the 
issue.     {Combs  v.  Ditch  Co.,  17  Colo.  146,  31  Am.  St.  Rep.  275, 
28  Pac.  966.)     Whether  or  not  it  was  negligence  to  stand  in 
front  of  a  moving  car  was  for  the  jury  to  determine  and  not  an 
expert.     (Hamilton  v.  Mining  Co.,  108  Mo.  364,  18  S.  W.  977; 
see,  also,  Black  v.  Telephone  Co.,  26  Utah,  451,  73  Pac.  514.) 
"The  alleged  incompetency  and  carelessness  of  A.  being  issues 
in  the  case,  they  were  questions  for  the  jury  to  determine.    It 
was  error  to  permit  the  witnesses,  over  appellant's  objection,  to 
state  their  conclusions  and  give  their  opinions  on  these  issues." 
(Stoll  v.  Mining  Co.,  19  Utah,  271,  57  Pac.  295.)     It  has  also 
been  held  error  to  allow  any  opinion,  either  expert  or  non- 
expert, as  to  whether  or  not  an  opening  was  safely  protected. 
(Shelley  v.  Austin,  74  Tex.  608,  12  N.  W.  753.)     It  has  been 
frequently  held  that  expert  opinion  as  to  the  safety  of  an  in- 
strument cannot  be  received,  as  applied  to  a  road  (Rowe  v. 
Railway,  82  Md.  493,  33  Atl.  761),  sidewalk  (Lindley  v.  De- 
troit, 131  Mich.  8,  90  N.  W.  665),  track  (Childress  v.  Railway, 
94  Va.  186,   26   S.   E.   424),   machinery    (Indiana  Coal  Co.  v. 
Buffey,  28  Ind.  App.  108,  62  N.  E.  279;  Houston  v.  Brush,  66 
Vt.  331,  29  Atl.  380),  a  switch  (Luman  v.  Mining  Co.,  140  Cal. 
700,  74  Pac.  307).     This  court  has  also  passed  upon  the  ques- 
tion.    (See  Cummings  v.  Reins  Copper  Co.,  40  Mont.  599,  107 
Pac.  904 ;  Metz  v.  City  of  Butte,  27  Mont.  506,  71  Pac.  761 ;  State 
v.  Oiroux,  19  Mont.  149,  47  Pac.  798.) 

That  it  was  error  to  exclude  the  testimony  offered  to  be  given 
by  witness  Blake,  see  Western  etc.  Co.  v.  Prohlman  Co.,  83  Fed 
811,  28  C.  C.  A.  157,  40  L.  R.  A.  561 ;  Railway  v.  Finlayson,  16 
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Neb.  578,  49  Am.  Rep.  724,  20  N.  W.  860;  Garwood  v.  Railway, 
45  Hun,  128. 

Upon  the  fact  issues  having  to  do  with  the  alleged  def eets  in  the 
boiler,  the  defendant  offered  instructions  in  effect  telling  the 

jury  that  before  they  could  consider  these  alleged  defects,  the 

» 

plaintiff  should  prove  not  only  that  they  had  existed  and  were 
discoverable,  but  that  it  was  a  weakness  without  which  the  ex- 
plosion could  not  have  happened.  The  court  over  objection 
struck  out  the  words  "and  without  which  the  explosion  would 
not  have  happened. "  The  question  is  whether  or  not  the  sev- 
eral acts  of  negligence  complained  of  were  the  producing  cause 
of  the  explosion.  Nothing  can  be  deemed  the  proximate  cause 
of  the  accident  unless,  had  it  not  happened,  the  accident  would 
not  have  occurred.  The  proximate  cause  of  an  injury  is  that 
which  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  the  injury,  and  without 
which  the  injury  would  not  have  occurred.     (Mize  v.  Rocky  M. 

B.  T.  Co.,  38  Mont.  531,  129  Am.  St.  Rep.  659,  100  Pac.  971,  16 
Ann.  Cas.  1189.)  While  it  is  true  that  it  is  not  necessary  to  show 
the  direct  connection  with  reference  to  the  time  between  the  acts 
complained  of  and  the  injury,  it  must  be  shown  before  the  act 
can  be  held  a  recoverable  one,  and  that  without  it  the  accident 
would  not  or  could  not  have  happened.  (Deming  v.  Merchants' 
Co.,  90  Tenn.  306,  17  S.  W.  89,  13  L.  R.  A.  518;  Lindvall  v. 
Woods,  44  Fed.  855 ;  Simons  v.  Railway,  96  Va.  152,  31  S.  E.  7 ; 
Strobeck  v.  Bren,  93  Minn.  428,  101  N.  W.  795 ;  Ramsbottom  v. 
Railway,  138  N.  C.  38,  50  S.  E.  448 ;  Harton  v.  Tel.  Co.,  141  X. 

C.  455,  54  S.  E.  299 ;  Schwartz  v.  Shull,  45  W.  Va.  405,  31  S.  E. 
914;  Siegel  v.  Treka,  218  111.  559,  109  Am.  St.  Rep.  302,  75  N. 
E.  1053,  2  L.  R.  A.,  n.  s.,  647;  Railway  v.  Black  (Tex.  Civ.  App.), 
44  S.  W.  673.) 

The  offered  instruction  that  the  defendant  under  the  existing 
circumstances  was  not  required  to  make  such  an  inspection  of 
its  machinery  as  to  interfere  with  the  reasonable  or  to  be  ex- 
pected operation  of  its  business,  but  only  such  as  would  represent 
reasonable  care  on  its  part  should  have  been  given.     (Railway 
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Co.  v.  Bates,  146  Ind.  564,  45  N.  E.  108;  Railway  v.  Hughes, 
119  Pa.  301,  13  Atl.  286 ;  Kanz  v.  Page,  168  Mass.  217,  46  N.  E. 
620 ;  Railway  Co.  v.  Barret,  166  U.  S.  617,  17  Sup.  Ct.  Rep.  707, 
41 L.  Ed.  1136.)  In  railway  cases  it  has  been  frequently  held  that 
a  master  is  not  required  to  remove  parts  of  a  car  enronte  to  detect 
possible  defects.  (O'Oraff  v.  Railway  Co.,  72  App.  Div.  76,  76 
N.  Y.  Supp.  125 ;  Railway  Co.  v.  Campbell,  97  Ala.  147, 12  South. 
574.)  So,  too,  on  principle  has  it  been  held  that  a  master  is  not 
held  to  an  inspection  which  would  destroy  the  usefulness  of  the 
thing  itself.  (Essex  etc.  v.  Kelly,  57  N.  J.  L.  100,  29  Atl.  427; 
Water  v.  Railway  Co.,  39  N.  Y.  468.)^ 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr,  James  A. 
Walsh,  and  Mr.  8.  A.  Anderson.  Mr.  Anderson  argued  the 
cause  orally. 

Subdivision  9  of  section  7887  of  the  Revised  Codes  provides 
that  a  witness  may  give  his  opinion  on  questions  of  science,  art 
or  trade  when  he  is  skilled  therein.  This  is  a  crystallization  of 
the  rule  that  has  been  adopted  and  enforced  by  courts  from 
time  immemorial.  The  general  rule  is  that  when  the  question 
to  be  determined  is  not  within  the  knowledge  of  men  of  common 
experience  or  of  ordinary  education,  but  relates  to  some  art, 
calling  or  trade,  expert  testimony  may  be  given;  that  is,  a  wit- 
ness may  give  "his  opinion  on  questions  of  science,  art  or  trade 
when  he  is  skilled  therein."  (Yergy  v.  Helena  Light  dk  Ry.  Co., 
39  Mont.  213,  at  p.  224,  102  Pac.  310.)  This  is  the  universal 
rule,  and  unless  there  is  an  abuse  of  discretion,  the  ruling  will 
not  be  disturbed.  (See,  also,  Coleman  v.  Perry,  28  Mont.  1, 
72  Pac.  42.)  The  case  of  Cummings  v.  Reins,  cited  by  appellant 
related  to  the  effect  of  a  rope  without  a  chain  attachment ;  the 
case  of  Metz  v.  City  of  Butte,  related  to  the  construction  of  a 
sidewalk,  and  the  question  in  State  v.  Qiroux  was  whether  the 
father  or  mother  was  the  more  suitable  custodian  of  a  minor 
child.  These  questions  cannot  be  compared  with  the  question 
of  the  construction,  use  and  operation  of  complicated  machin- 
ery.   Every  business  or  employment  requiring  peculiar  knowl- 
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edge  or  experience,  and  which  has  a  particular  class  of  persons 
devoted  to  its  pursuit,  is  an  art  or  trade,  and  any  person  who, 
by  study  or  experience,  has  acquired  this  peculiar  knowledge 
and  particular  skill,  may  be  allowed  to  give  in  evidence  his 
opinions  upon  such  matters  of  peculiar  knowledge  and  skill. 
{Chandler  v.  Thompson,  30  Fed.  38.) 

The  opinions  of  the  witnesses  were  not  given,  and  were  not 
taken  by  the  jury  as  conclusive,  but  only  as  aids  to  them  in 
arriving  at  a  correct  conclusion.    And  when    the    inquiry    is 
whether  a  machine  is  properly  constructed  or  is  suitable  for  the 
use  to  which  it  is  put,  whether  it  can  be  operated  without  danger 
or  in  what  respects  it  would  be  dangerous  to  the  one  operating 
it,  there  can  be  no  doubt  that  the  testimony  of  experts  will 
readily  be  competent.     {Hutchinson  Cooperage  Co.  v.  Snider, 
107  Fed.  633,  46  C.  C.  A.  517 ;  Daly  v.  City  of  Milwaukee,  103 
Wis.  588,  79  N.  W.  752 ;  Transportation  Line  v.  Hope,  95  U.  S. 
297,  24  L.  Ed.  477;  Webster  Mfg.  Co.  v.  Mvlvanny,  168  111.  311, 
48  N.  E.  168.)    Testimony  of  this  character  was  admitted  as  fol- 
lows in  the  following  cases:  Whether  mode    of    constructing 
machinery  was  reasonably  safe.     (Gundlatch  v.  Schott,  192  111. 
509,  85  Am.  St.  Rep.  348,  61  N.  E.  332.)     Whether  an  iron 
crank  or  handle  was  properly  welded.       (Murphy  v.  Marston 
Coal  Co.,  183  Mass.  385,  67  N.  E.  342.)     As  to  the  cause  of  ex- 
plosion of  boiler  and  whether  safety  valve  had  been  negligently 
or  unskillfully  repaired.     (Beunk  v.  Valley  City  Desk  Co.,  128 
Mich.  562,  87  N.  W.  793.)     Whether  a  bundle  carrier  was  of 
approved  character.     (Byard  v.  Palace  Clothing  House  Co.,  85 
Minn.  363,  88  N.  W.  998.)    As  to  customary  way  of  doing  work, 
(Carlin  v.  Kennedy,  97  Minn.  141,  106  N.  W.  340.)     As  to  the 
safety  of  a  roof  of  a  mine.     (Central  Coal  &  Coke  Co.  v.  Will- 
iams, 173  Fed.  337.)     That  he  examined  the  roof  of  a  mine  in  the 
morning  and  found  it  safe.     (Cotten  v.  Central  Coal  Mining 
Co.    (Iowa),  123  N.  W.  381.)     Whether  an  appliance  is  reason- 
ably safe.     (Warner  v.  Jnunesse  (Ky.  App.),  122  S.  W.  862; 
Louisville  Veneer  Mills  Co.  v.  Clemonts,  33  Ky.  Law  Rep.  106, 
109  S.  W.  308.)     What  is  a  sufficient  railroad  track,  whether  it 
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is  reasonably  safe.  {Stewart  v.  Louisville  &  N.  Ry.  Co.,  136 
Ky.  717,  125  S.  W.  154.)  Whether  or  not  it  is  feasible  to  in- 
stall  a  grade  crossing  at  a  particular  place.  (Gulf  C.  S.  F.  Ry. 
Co.  v.  Belton,  122  S.  W.  413.)  That  a  building  was  constructed 
according  to  contract.  (J.  F.  Stark  Orain  Co.  v.  Bruster,  122 
S.  W.  947.)  Proper  equipment  of  street-cars.  (Fisher  v.  War- 
pecker  E.  B.  Ry.  Co.,  124  N.  W.  1005.)  As  to  the  cause  of  phy- 
sical condition.  (Sutter  v.  Kansas  City,  119  S.  W.  1084.)  As 
to  the  condition  of  a  mine;  whether  it  could  be  discovered  by 
inspection.  (Sloss  v.  Shaffield  S.  &  I.  Co.  v.  Qreen,  49  South. 
301.)  That  a  person  suffered  pain  since  injury,  a  doctor  testi- 
fying. (Greenway  v.  Taylor  Co.,  122  N.  W.  943.)  Effect  of 
application  of  a  brake  on  a  car;  the  effect  of  reversal  of  power, 
proper  manner  of  operating  car  approaching  curve.  (McGrew 
v.  C.  &  N.  E.  Ry.  Co.,  142  111.  App.  210.)  Proper  method 
of  doing  work,  and  tools  and  appliances  that  are  necessary. 
(Morris  v.  Williams,  143  111.  App.  140.)  Whether  a  stream  is 
floatable  for  logs.  (H.  S.  L.  Co.  v.  Revercomb,  110  Va.  240,  65 
S.  E.  557.)  Difference  between  engines.  (Penn  Co.  v.  Whit- 
ney, 169  Fed.  572.)  That  an  engine  and  boiler  were  properly 
set  up.  (Adams  Machine  Co.  v.  Turner,  162  Ala.  351,  136  Am. 
St.  Rep.  28,  50  South.  308.)  Use  of  gauges  on  circular  saws. 
(L'Holte  v.  Dibblen  Lumber  Co.,  202  Mass.  294,  89  N.  E.  532.) 
Whether  dangerous  to  change  gearing  with  belt  on  the  loose  pul- 
ley when  starting  machinery.  (Morrisett  v.  Elizabeth  CityC. 
M.  Co.,  151  N.  C.  31,  65  S.  E.  514.)  Distance  within  which  a 
train  could  be  stopped.  (Chesapeake  Ry.  Co.  v.  Lange,  135  Ky. 
76,  121  S.  W.  933.)  How  far  sparks  will  carry  from  an  engine 
in  proper  order.  (Potter  v.  Grand  Trunk  Ry.  Co.,  121  X.  W. 
808.)  Proper  steps  for  an  employee  to  take  in  passing  from  one 
car  to  another.  (Missouri  Ry.  Co.  v.  Merrill,  60  Pac.  819.)  As 
to  the  relative  strength  of  wrought  and  cast  iron  material 
(McFaul  v.  Flume  Co.,  66  Pac.  308.)  Whether  a  bolt  and  nut 
were  sufficient.  (Snyder  v.  Holt  Mfg.  Co.,  66  Pac.  311.) 
Whether  a  building  was  properly  constructed  to  sustain  the 
weight,  or  whether  the  cap  was  properly  constructed.     (CaUan 
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v.  Bull,  45  Pac.  1017.)  That  a  certain  machine  was  impracti- 
cal and  dangerous.  (Hutchinson  Cooperage  Co.  v.  Snyder, 
sttpra.)  That  he  would  have  known  that  a  machine  with  a 
broken  slate  was  dangerous.  (Blwnenthal  v.  Craig,  81  Fed.  320, 
26  C.  C.  A.  427.)  Concerning  the  proper  manner  to  erect  tell- 
tales over  each  side  of  a  bridge.  (Pittsburg  By.  Co.  v.*i$m- 
phere,  137  Fed.  20,  69  C.  C.  A.  542.)  As  to  the  safe  method 
of  constructing  platforms,  with  reference  to  track.  (Illinois 
Cent.  By.  Co.  v.  Davidson,  76  Fed.  517,  22  C.  C.  A.  306.)  That 
a  spark-arrester  was  in  first-class  condition  on  a  locomotive  and 
would  prevent  sparks  from  escaping.  (Kansas  City  By.  Co.  v. 
Blaker  &  Co.,  68  Kan.  244,  75  Pac.  71,  64  L.  B.  A.  81,  1  Ann. 
Cas.  883.)  As  to  the  effect  of  the  breaking  of  a  pivot  on  an 
unevenly  balanced  derrick;  the  effect  on  the  pivot  of  the  fall 
of  the  derrick,  or  whether  the  one  in  use  was  sufficient  for  the 
purpose  for  which  it  was  designed.  (Dyas  v.  Southern  Pac.  By. 
Co.,  140  Cal.  296,  73  Pac.  972;  see,  also,  McFaul  v.  Madera 
Flume  &  Trading  Co.,  134  Cal.  313,  66  Pac.  308;  Snyder  v. 
Bolt  Mfg.  Co.,  134  Cal.  324,  66  Pac.  311 ;  Williamson  Iron  Co. 
v.  McQueen,  144  Ala.  265,  40  South.  306;  Palmquist  v.  M.  S. 
Supply  Co.,  25  Utah,  257,  70  Pac.  994;  Anderson  v.  Fielding, 
92  Minn.  42,  104  Am.  St.  Rep.  665,  99  N.  W.  357 ;  Finn  v.  Cos- 
sidy,  165  N.  Y.  584,  59  N.  E.  311,  53  L.  R.  A.  877;  Cochran  v. 
Sessy  168  N.  Y.  372,  61  N.  E.  639;  Jenks  v.  Thompson,  179  N. 
Y.  20,  71  N.  E.  266 ;  Hayes  v.  S.  P.  By.  Co.,  17  Utah,  99,  53  Pac. 
1001;  Hamner  v.  Janowitz,  131  Iowa,  20,  108  N.  W.  109.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  December  6,  1907,  near  the  station  of  Mace,  in  the  state  of 
Idaho,  locomotive  engine  No.  79  belonging  to  the  defendant  rail- 
way company  exploded,  so  injuring  the  engineer,  William 
Copenhaver,  that  he  died  some  days  later.  His  fireman,  Buls, 
was  also  killed.  This  action  is  prosecuted  by  Copenhaver  *s  wife 
and  minor  son  to  recover  damages  sustained  by  his  death.  A 
jury  fixed  such  damages  at  $12,000,  and  judgment  was  entered 
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accordingly.    From  the  judgment  end  an  order  denying  a  new 
trial,  defendant  has  appealed. 

The  complaint  charges  that  "the  boiler  and  parts  thereof  were 
in  a  dangerous,  defective,  and  worn-out  condition  and  wholly 
unfit  for  the  uses  to  which  they  were  put  at  the  time  of  said 
accfljfcBt."  No  specific  defect  is  mentioned.  There  was  testi- 
mony to  the  effect  that  the  crown-sheet  of  the  engine  had  been 
burned  about  a  week  or  ten  days  prior  to  the  explosion  while  the 
machine  was  in  the  roundhouse  at  Wallace.  Considerable  doubt 
was  thrown  upon  the  truth  of  this  testimony  by  other  evidence 
in  the  case;  but  we  cannot  say  that  its  probative  force  was  en- 
tirely destroyed.  That  was  a  question  for  the  jury  to  decide. 
There  was  an  old  patch  on  the  flange  joining  the  flue-sheet  and 
the  crown-sheet  of  the  engine.  It  was  placed  on  the  outside 
of  the  fire-box,  and  plaintiffs'  witnesses  declared  that  it  should 
have  been  placed  on  the  inside.  Seven  flues  had  been  removed 
at  the  point  in  question,  and  the  flue  holes  filled  or  plugged  by 
placing  "sunflowers"  therein.  One  of  the  principal  points  in 
issue  was  whether  the  patch  was  properly  put  on.  After  the 
explosion  a  part  of  it  remained  attached  to  the  crown-sheet, 
showing  that  it  had  been  torn  apart.  Whether  the  patch  was 
cracked  before  the  explosion  occurred  was  also  a  mooted  question 
at  the  trial.  Whether  the  removal  of  so  many  flues  weakened 
the  holding  power  of  the  patch  and  the  flue-sheet  was  also  con- 
tested. The  engine  leaked  very  badly  in  the  fire-box  for 
some  time  prior  to  the  accident.  It  was  conceded  by  both  sides 
that  the  flues  leaked  and  had  been  frequently  caulked ;  but  there 
was  testimony  to  the  effect  that  this  would  not  tend  to  cause 
an  explosion.  Whether  the  crown-sheet  leaked  was  a  mooted 
question.  Some  time  after  the  explosion  it  was  found  that  three 
radial  bolts  or  stays,  designed  to  support  and  strengthen  the 
crown-sheet,  were  missing  from  the  wrecked  boiler.  Whether 
they  were  broken  off  before  the  explosion  or  cut  off  after  that 
event  was  also  an  issue.  One  of  defendant's  witnesses  testified 
that  he  cut  them  off  after  the  explosion,  and  this  testimony  was 
corroborated.    There  was  also  a  sharp  difference  of  opinion  be- 
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tween  the  witnesses  on  the  respective  sides  as  to  whether  or  not 
the  defective  portion  of  the  flange  should  have  been  removed 
before  the  patch  was  put  on,  plaintiffs'  witnesses  testifying  that 
it  should  have  been,  and  defendant's  maintaining  that  the  boiler 
was  strengthened  by  placing  the  patch  over  the  defective  part 
without  cutting  out  any  portion  of  it.  Defendant's  position  was 
well  defined.  Its  counsel  maintained  and  claim  to  have  proven 
that  the  explosion  started  in  that  portion  of  the  crown-sheet 
at  least  twelve  inches  distant  from  the  flange,  where  the  sheet 
had  been  burned  just  prior  to  the  explosion,  by  Copenhaver 
allowing  the  water  to  get  so  low  that  it  failed  to  cover  the  crown- 
sheet,  which  consequently  became  red  hot,  stretched,  sagged, 
pressed  downward  away  from  the  crown  bolts,  causing  a  cupped 
appearance  between  the  bolt  holes,  and  finally  gave  way.  It  was 
claimed  that  the  tear  or  hole  extended  to  the  patch  on  the  flange, 
thus  causing  that  piece  of  metal  to  be  torn  apart.  Defendant 
claimed  that  the  appearance  of  the  crown-sheet  indicated  a  burn- 
ing just  prior  to  the  explosion;  but  this  was  contradicted  by 
plaintiffs'  witnesses.  On  the  part  of  plaintiffs  it  was  claimed, 
in  effect,  that  on  account  of  the  defective  conditions  existing  in 
the  flue-sheet  and  crown-sheet,  including  the  flange  by  which 
they  were  joined  and  the  patch  thereon,  caused  by  negligent 
repairing  and  negligent  failure  to  keep  in  a  reasonably  safe  con- 
dition generally,  the  parts  became  so  weak  that  they  could  not 
sustain  the  pressure  of  steam  which  the  engine  was  designed 
to  carry,  and  the  explosion  resulted.  One  of  plaintiffs'  witnesses 
testified:  "The  defects  of  the  boiler  was  the  general  cause  of  the 
explosion.  There  were  three  defects  that  would  cause  the  ex- 
plosion itself.  These  are:  The  crack  in  the  flange,  these  loose 
radial  stays,  and  those  broken  stay  bolts."  Consideration  of 
broken  stay  bolts  was  afterward  withdrawn  from  the  jury. 
Another  witness  said:  "I  think  the  boiler  gave  way  at  the  patch 
where  those  two  fire  cracks  were  in  the  vicinity  of  the  broken 
radial  bolts.  The  explosion  was  due  to  the  bad  condition  of  the 
patch  and  the  broken  radial  bolts.  I  think  the  crown-sheet  was 
covered  with  water  at  the  time  of  the  explosion.    Taking  out 
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seven  flues  weakens  the  boiler.  You  should  put  in  a  new 
flue-sheet."  Another  said:  "I  rode  with  Copenhaver  on  the 
engine  from  Wallace  to  Mace.  I  noticed  the  water  in  the  water- 
glass  from  time  to  time,  and  that  it  ran  from  two-thirds  full  to 
full  and  that  it  moved  up  and  down.  As  I  got  off  the  engine  at 
Mace  where  I  could  see  the  water-glass,  it  was  two-thirds  full, 
and  the  water  vibrated;  that  is,  it  moved  up  and  down,  and 
when  you  see  water  in  the  glass  it  is  all  right.  It  was  eight  or 
ten  minutes  from  the  time  I  got  off  until  the  explosion  occurred. 
I  saw  Copenhaver  using  the  injector  on  the  way  to  Mace  a  num- 
ber of  times."  Several  of  the  defendant's  expert  witnesses 
testified  that  low  water  on  the  front  end  of  the  crown-sheet 
caused  the  explosion.  They  also  said  that  the  removal  of  seven 
flues  would  not  weaken  the  boiler.  There  was  also  testimony 
to  the  effect  that  the  top  flues  "showed  that  they  had  been  over- 
heated and  wilted  down  from  low  water."  The  actual  distance 
from  Mace  station  to  the  place  of  the  explosion  was  shown  to 
be  2,247  feet. 

1.  Plaintiffs9  witness  Schelega,  an  expert  boiler-maker,  fami- 
liar with  boiler  construction  and  repairs,  made  this  statement: 
"The  defective  portion  should  be  cut  out  so  that  the  water 
could  get  to  the  patch,  and,  for  another  reason,  that  the  crack 
could  not  extend  any  farther.  This  patch  was  not  put  on  in 
the  usual  and  customary  method  of  patching  these  kinds  of  de- 
fects." He  was  then  allowed  to  answer  this  question,  over 
objection:  "State  whether  or  not,  in  your  opinion,  it  is  a  reason- 
ably safe  way  in  which  to  make  this  repair."  He  answered: 
"It  was  unsafe."  This  question  was  also  objected  to:  "Mr. 
Schelega,  taking  into  consideration  these  various  conditions  of 
this  engine  boiler,  as  described  by  you  to  have  existed  before 
this  explosion,  and  basing  your  opinion  upon  those  conditions 
that  you  have  testified  to  as  existing,  you  may  state  whether,  in 
your  opinion,  that  boiler  was  in  a  reasonably  safe  condition  for 
use  on  December  6,  1907."  The  answer  was:  "The  boiler  was 
in  an  unsafe  condition."  A  third  question  was  asked:  "Basing 
your  opinion  upon  your  examination  of  this  boiler  and  the  van- 
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ous  parts,  and  what  you  discovered,  state  what,  in  your  opinion, 
was  the  cause  of  this  explosion.' *  Substantially  the  same  objec- 
tion was  interposed  and  overruled,  and  the  witness  answered: 
4 'The  engine  must  have  been  burned  some  time  before  the  ex- 
plosion; by  the  contraction  of  the  crown-sheet,  the  crown-bolts 
got  loosened.  The  boiler-maker  in  charge,  instead  of  going  to 
work  to  inspect  it  and  see  if  those  bolts  would  stand  another 
hammering,  which  would  be  done  the  proper  way  by  having 
another  man  holding  on  the  other  end  of  the  bolts,  and  split 
that  thread  on  the  inside  of  the  crown-sheet."  Defendant's 
counsel  moved  to  strike  out  that  portion  of  the  answer  relating 
to  what  the  boiler-maker  should  have  done  as  not  responsive  to 
the  question.  The  motion  was  overruled.  We  think  the  ruling 
was  technically  erroneous;  but,  in  view  of  the  exhaustive  in- 
quiry prosecuted  by  both  sides  as  to  the  proper  manner  of 
doing  the  necessary  work  on  this  boiler  and  fire-box,  we  find  no 
prejudice  in  the  ruling. 

Becurring  to  the  question  of  the  competency  of  the  interroga- 
tories propounded  to  the  witness :  It  must  be  borne  in  mind  that 
these  questions  were  asked  before  there  was  any  conflict  in  the 
evidence  and  in  an  endeavor  by  the  plaintiffs  to  make  a  prima 
facie  case.  Section  7887,  Revised  Codes,  provides  that  a  witness 
may  give  his  opinion  of  a  question  of  science,  art  or  trade,  when 
he  is  skilled  therein.  This  means  that  an  expert  witness  may 
give  his  opinion  upon,  or  about,  a  question  of  science,  art  or 
trade.  (Cummings  v.  Reins  Copper  Co.,  40  Mont.  599,  107  Pac. 
904.)  In  the  case  just  cited  this  court  said:  "The  general  rule, 
however,  is  that  [a  witness]  may  state  facts  only  whenever  the 
question  to  be  determined  is  the  result  of  the  common  experience 
of  all  men  of  ordinary  education,  or  is  to  be  inferred  from  par- 
ticular facts;  the  inference  is  to  be  drawn  by  the  jury  and  not 
by  the  witness."  In  that  case  and  in  the  case  of  Metz  v.  City 
of  Butte,  27  Mont.  506,  71  Pac.  761,  also  cited  by  appellant,  the 
court  did  not  hesitate  to  say,  in  effect,  that  the  jurors  were  as 
well  qualified  to  draw  the  proper  inference,  from  their  own  ex- 
perience, as  was  the  witness. 

42  Mont. — 80 
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The  court  of  appeals,  in  Dougherty  v.  Mittiken,  163  N.  Y.  527, 
79  Am.  St.  Rep.  608,  57  N.  E.  757,  thus  stated  the  general  rule 
in  a  manner  which  appeals  to  us  as  being  correct:  "It  may  be 
broadly  stated  as  a  general  proposition  that  there  are  two  classes 
of  cases  in  which  expert  testimony  is  admissible.     To  the  one 
class  belong  those  cases  in  which  the  conclusions  to  be  drawn  by 
the  jury  depend  upon  the  existence  of  facts  which  are  not  com- 
mon knowledge  and  which  are  peculiarly  within  the  knowledge 
of  men  whose  experience  or  study  enables  them  to  speak  with 
authority  upon  the  subject.     If,  in  such  cases,  the  jury  with  all 
the  facts  before  them  can  form  a  conclusion  thereon,  it  is  their 
sole  province  to  do  so.    In  the  other  class  we  find  those  cases  in 
which  the  conclusions  to  be  drawn  from  the  facts  stated,  as  well 
as  knowledge  of  the  facts  themselves,  depend  upon  professional 
or  Scientific  knowledge  or  skill  not  within  the  range  of  ordinary 
training  or  intelligence.    In  such  cases  not  only  the  facts,  but 
the  conclusions  to  which  they  lead,   may  be  testified   to   by 
qualified  experts.    The  distinction  between  these  two  kinds  of 
testimony  is  apparent.    In  the  one  instance  the  facts  are  to  be 
stated  by  the  experts  and  the  conclusion  is  to  be  drawn  by  the 
jury;  in  the  other  the. expert  states  the  facts  and  gives  his  con- 
clusion in  the  form  of  an  opinion  which  may  be  accepted  or 
rejected  by  the  jury.    The  next  step  in  the  logical  development 
of  this  inquiry  is  to  ascertain  to  which  of  these  two  classes  the 
case  at  bar  belongs.    If  the  knowledge  of  the  experts  consists  in 
descriptive  facts  which  can  be  intelligently  communicated  to 
others  not  familiar  with  the  subject,  the  case  belongs  to  the  first 
class.     If  the  subject  is  one  as  to  which  expert  skill  or  knowledge 
can  be  communicated  to  others  not  versed  in  the  particular 
science  or  art  only  in  the  form  of  reasons,  arguments,  or  opin- 
ions, then  it  belongs  to  the  second  class."    In  our  judgment  this 
case  belongs  to  the  second  class.     We  are  not  able  to  say  that 
an  inexperienced  juror  could  tell,  after  the  expert  witness  had 
narrated  the  fact  conditions  as  they  appeared  to  him,  whether 
the  engine  was  still  in  a  reasonably  safe  condition  for  use.    He 
might  know  all  of  the  fact  conditions  and  not  be  able  to  draw  a 
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conclusion  from  them.  In  such  case  an  expert  could,  and  we 
have  no  doubt  the  experts  in  this  case  did,  materially  enlighten 
the  jurors  upon  the  ultimate  question  to  be  determined.  While, 
technically,  these  witnesses  did  not  answer  that  question,  to-wit, 
Was  the  defendant  negligent?  still  there  would  be  no  objection 
had  they  by  inference  done  so.  The  jury  could  either  accept 
or  reject  their  opinions.  (Chandler  v.  Tompson  (C.  C),  30 
Fed.  38;  Hutchinson  Cooperage  Co.  v.  Snider,  107  Fed.  633,  46 
C.  C.  A.  517;  Transportation  Co.  v.  Hope,  95  U.  S.  297,  24  L.  Ed. 
477.) 

The  trial  court  is  the  first  judge  of  the  competency  of  a  wit- 
ness to  testify  as  an  expert.  (Yergy  v.  Helena  L.  &  Ry.  Co., 
39  Mont.  213,  102  Pac.  310.)  And  when  the  court  is  unable  to 
say,  as  a  matter  of  law,  that  the  jurors  are  as  competent  to 
pass  upon  the  safety  of  an  appliance  as  are  men  who  have 
special  knowledge  on  the  subject,  gained  from  experience,  the 
evidence  of  such  men  may  be  admitted.  (Coleman  v.  Perry, 
28  Mont.  1,  72  Pac.  42.) 

This  brings  us  to  a  phase  of  the  case  which  affords  a  proper 
opportunity  for  a  few  observations  concerning  the  duty  of  this 
court  in  the  determination  of  appeals  in  civil  actions.  Section 
6593,  Revised  Codes,  provides  that  no  judgment  shall  be  re- 
versed by  reason  of  any  error  in  the  proceedings  which  does  not 
affect  the  substantial  rights  of  the  parties.  We  doubt  if  the 
bench  and  bar  of  the  state  have  given  this  statute  the  consid- 
eration, scope,  force  and  effect  to  which  it  is  entitled.  It  is 
plain  and  requires  no  interpretation.  This  court  is  commanded 
to  give  judgment  on  appeal  without  regard  to  errors  which  do 
not  affect  the  substantial  rights  of  the  parties.  The  statute 
was  designed  to  prevent  reversals  of  causes  wherein  substantial 
justice  has  already  been  done.  It  was  intended  to  put  a  speedy 
end  to  litigation,  when  that  object  can  be  attained  without 
injustice.  The  power  to  determine  the  ultimate  question 
whether  the  substantial  rights  of  an  appellant  have  been  vio- 
lated must  reside  somewhere.  The  Constitution  framers  and 
the  legislative  assembly,  reaching  out,  apparently,  toward  that 
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most  desirable  end —  a  fair,  impartial  and  speedy  investigation 
and  determination  of  matters  in  issue  between  litigants — have 
vested  the  power  in  this  court.  Not  without  safeguards,  how* 
ever.  Before  a  case  reaches  here,  the  appellant's  cause,  in 
actions  at  law,  has  been  adversely  determined  by  a  trial  judge 
and  a  jury,  unless  he  has  waived  the  latter,  and  in  all  suits  in 
equity  by  a  chancellor;  all  sworn  to  decide  according  to  the  law 
and  the  evidence.  The  courts  all  agree  that,  presumptively,  the 
initial  decision  is  correct.  That  decision  is  simply  affirmed  by 
this  court.  The  statute  last  cited  will  be  invoked  and  applied 
in  both  letter  and  spirit,  whenever  in  future,  it  is  possible  to 
do  so. 

Let  us  assume  that  the  exceptions  we  have  been  considering 
were  well  taken,  and  apply  the  statute  to  this  case.  Plain- 
tiffs' witnesses,  as  experts,  gave  opinion  as  to  the  condition  of 
the  engine  boiler  before  the  accident,  and  the  nature  and  cause 
of  the  explosion.  Defendant's  witnesses,  also  experts,  arrived 
at  conclusions  altogether  different.  Every  opportunity  was 
criven  and  taken  for  a  thorough  investigation.  No  competent 
testimony  was  excluded.  The  fact  that  the  defendant,  after  the 
court's  ruling,  was  obliged  to  rebut  the  testimony  of  plaintiffs' 
experts,  is  not  in  our  judgment  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute.  The  jury  was  free  to  adopt  the 
opinions  of  either  set  of  witnesses.  After  inspection  of  the 
wrecked  boiler,  they  adopted  those  of  the  plaintiffs'  experts. 
We  think,  on  this  branch  of  the  case,  both  parties  had  a  fair 
•*nd  impartial  trial,  regardless  of  the  rulings  we  have  just  con- 
sidered. 

2.  At  the  close  of  plaintiffs'  case  the  defendant  moved  to 
strike  from  the  record  **all  of  the  testimony  relating  to  the 
alleged  defects  in  the  boiler  except  that  relating  to  the  patch 
and  the  cracks,  and  especially  the  testimony  relating  to  the  de- 
fective stay  bolts,  for  the  reason  that  it  in  no  manner  relates 
to  the  explosion  as  a  producing  cause."  The  court,  by  consent, 
granted  the  motion  as  to  the  stay  bolts  and  overruled  it  in  other 
respects.    Appellant  cannot  complain  of  this  ruling.     The  mo- 
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tion  was  not  sufficiently  specific  to  include  evidence  as  to  any 
part  of  the  boiler,  save  that  relating  to  the  stay  bolts. 

3.  Defendant  offered  to  prove  by  a  witness  that  while  there 
exists  a  popular  impression  that  metal  having  holes  in  it,  when 
heated,  will  expand  toward  the  holes  and  make  them  smaller, 
such  impression  is  erroneous.  The  offer  was  refused.  The 
popular  impression  was  immaterial.  It  was  defendant's  privi- 
lege to  give  the  facts  in  evidence,  and,  as  we  read  the  record,  it 
finally  succeeded  in  doing  so. 

4.  Defendant  offered  this  instruction:  "(9)  Among  the 
alleged  weaknesses  claimed  by  plaintiff  is  the  condition  of  the 
hammer  heads.  It  is  insisted  that  they  were  worn  off  and  weak- 
ened so  as  to  have  lost  or  impaired  their  holding  power.  Here 
the  burden  of  proof  is  upon  the  plaintiff  to  show  the  condition 
of  the  hammer  heads  to  have  existed  as  she  claims,  and  that 
this  created  such  a  weakness  as  that  it  did,  and  in  the  natural 
course  of  events  would  have  been  likely  to  have  caused  the  ex- 
plosion, and  that  it  was  a  weakness  without  which  the  explosion 
could  not  have  happened,  and  that  this  condition  had  existed 
so  long  that  the  defendant  in  the  exercise  of  reasonable  care 
should  have  discovered  and  repaired  it."  The  court  struck  out. 
"and  that  it  was  a  weakness  without  which  the  explosion  could 
not  have  happened,"  and  inserted  in  lieu  thereof,  "and  that  it 
was  a  weakness  that  contributed  to  the  cause  of  the  explosion." 
There  was  no  error  in  this  action  of  the  court.  The  complaint, 
as  aforesaid,  charges  that  the  boiler  and  parts  thereof  were 
worn  out  and  defective.  There  was  no  attempt  to  have  this 
allegation  made  more  specific.  Schelega  testified:  "The  defects 
of  the  boiler  was  the  general  cause  of  the  explosion."  Cum- 
min gs  said :  "That  fire-box,  from  my  examination,  was  unfit,  and 
had  been  for  some  time  previous."  Four  of  plaintiffs'  witnesses 
testified  that  the  engine  was  not  in  a  reasonably  safe  condition  - 
for  use  and  operation,  on  account  of  the  several  defects  in  the 
boiler  which  they  described.  They  were  of  opinion,  as  we 
understand,  that  each  of  the  alleged  defects  contributed,  more 
or  less,  to  this  weakened  and  unsafe  condition.    Defendant  asked 
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the  court  to  instruct  the  jury  that  they  could  not  consider  any 
defect  unless  they  were  satisfied  that,  in  its  absence,  the  explo- 
sion could  not  have  happened.  This  was  not  the  proper  rule 
to  apply  under  the  circumstances.  It  ignores  the  cumulative 
effect  of  the  different  defects.  The  court  properly  told  the  jury 
that  they  must  disregard  any  defect  which  did  not  contribute 
to  the  explosion.  Any  defect  which  contributed  to  the  general 
result  was  a  proximate  cause,  although,  had  it  alone  existed, 
the  boiler  would  have  retained  sufficient  strength  to  withstand 
the  steam  pressure  and  would  not  Have  exploded. 

5.  Defendant  requested  the  court  to  charge  the  jury  that,  "if 
a  strike  existed  which  made  it  more  difficult  than  it  otherwise 
would  have  been  to  accomplish  inspection,  only  such  degree  of 
vigilance  would  be  required  during  the  continuance  of  the  strike 
as  would  represent  reasonable  care  under  the  circumstances 
then  existing."  The  court  refused  the  instruction.  This  was 
a  correct  ruling.  There  is  some  desultory  testimony  in  the 
record  to  the  effect  that  there  was  a  strike  among  the  boiler- 
makers,  but  not  anything  appears  to  have  been  predicated  upon 
the  fact,  either  in  the  pleadings  or  upon  the  trial,  prior  to  the 
tender  of  this  instruction.  The  testimony  is  too  unsubstantial 
to  be  entitled  to  any  consideration.  And,  indeed,  it  does  not 
appear  that  there  was  any  failure  to  inspect  or  repair  on  account 
of  the  strike. 

6.  It  is  contended  that  the  evidence  is  not  sufficient  to  support 
the  verdict.  The  testimony  is  in  sharp  conflict,  and  that  for  the 
plaintiffs  was  amply  sufficient,  if  the  jury  believed  it,  to  support 
a  finding  in  their  favor.  Counsel  assert  that  the  verdict  is  in 
conflict  with  the  undisputed  physical  facts  disclosed,  and  they 
make  a  very  elaborate  and  ingenious  argument  in  support  of 
their  position,  but  we  cannot  agree  that  the  question  so  ably 
presented  to  this  court  was  not  for  the  jury  to  decide. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 

concur. 
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BULS  bt  al.,  Respondents,  v.  NORTHERN  PACIFIC  RAIL- 

WAY  CO.,  Appellant. 

(No.  2,907.) 
(Submitted  December  20,  1910.    Decided  January  16,  1911.) 

[113  Pac.  472.] 

Appeal  from  District  Court,  Lewis  &  Clark  County;  J.  Miller 
Smith,  Judge. 

Action  by  Charles  Buls  and  another  against  the  Northern 
Pacific  Railway  Company.  From  a  judgment  for  plaintiffs  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

(Cause  submitted  on  briefs  in  case  of  Copenhaver  v.  Northern 
Pacific  Railway  Co.,  ante,  p.  453.) 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  O.  Brown,  and  Mr.  B.  F. 
Gaines,  for  Appellant. 

Mr.  James  A.  Walsh,  and  Mr.  8.  A.  Anderson,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  authority  of  Copenliaver  v.  Northern  Pacific  Railway 

Co.,  ante,  p.  453,  113  Pac.  467,  the  judgment  and  order  in  this 

case  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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FREEMAN,  Respondent,  v.  WEARE  et  al.,  'Appellants. 

(No.  2,918.) 
(Submitted  December  22,  1910.    Decided  January  16,  191L) 

[113  Pac  466.] 

Bills   of  Exceptions — Settlement — Noncompliance    With    Stat- 
ute— Curing  Defect — New  Trial — Record. 

Bill  of  Exceptions— Settlement — Noncompliance  With  Statute — Effect 

1.  Where  a  party  proceeded  to  settlement  of  hie  bill  of  exceptions 
under  the  first  mode  provided  by  section  6788,  Revised  Codes,  vim.:  by 
presenting  it,  with  amendments  (which  were  objected  to),  to  the 
judge,  but  not  within  ten  days  after  service  of  the  amendments  nor 
upon  five  days'  notice  to  the  adverse  party,  the  bill  must  be  disre- 
garded. 

Same — Curing  Defect — What  Unavailable. 

2.  The  defect  resulting  from  the  failure  of  appellant  to  present  his 
proposed  bill  of  exceptions  and  amendments  within  ten  days  after  the 
service  of  the  amendments  and  on  five  days'  notice  to  the  adverse 
party,  was  not  cured  by  withdrawal  of  his  objections  to  the  amend- 
ments, after  the  lapse  of  the  ten  days  and  on  the  day  designated  in 
the  notice  of  settlement. 

New  Trial  Motion — Record — Statute— Substantial  Compliance. 

3.  A  motion  for  new  trial  is  statutory,  and  to  be  effective,  the  record 
made  in  support  of  it  must  be  formulated  in  substantial  compliance 
with  the  statute. 

Appeal  from  District  Court,  Sanders  County;  Henry  L. 
Myers,  Judge. 

Action  by  James  Freeman  against  Clifford  R.  Weare  and 
another.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  *  new  trial,  defendants  appeal.    Affirmed. 

In  behalf  of  Appellants,  there  was  a  brief  by  Messrs.  Mar- 
shall  &  Stiff,  and  Mr.  H.  C.  Schvltz,  and  oral  argument  by  Mr. 
H.  C.  Stiff. 

Mr.  A.  S.  Ainsworth  submitted  a  brief  in  behalf  of  Respond- 
ent, and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  malicious  prosecution.  The  plaintiff 
had  verdict  and  judgment    The  defendants  have  appealed  from 
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the  judgment  and  an  order  denying  their  motion  for  a  new 
trial. 

The  course  pursued  by  the  defendants  to  have  their  bill  of 
exceptions  in  support  of  their  motion  for  a  new  trial  settled 
appears  from  the  following  statement:  On  February  9,  1910, 
and  within  the  time  allowed  by  the  court,  after  service  of  the 
notice  of  intention,  counsel  for  appellants  served  a  draft  of 
their  proposed  bill  upon  counsel  for  respondent.  On  February 
17,  counsel  for  respondent  returned  it  with  proposed  amend- 
ments to  the  attorneys  for  appellants,  who  duly  acknowledged 
receipt  on  that  day.  The  amendments  were  not  allowed.  On 
February  28  (the  previous  day  being  Sunday)  counsel  for  ap- 
pellants served  notice  upon  counsel  for  respondent  that  they 
would  present  their  bill,  together  with  the  proposed  amend- 
ments, to  the  trial  judge  for  settlement  on  March  5.  On  March 
1  counsel  for  respondent  served  upon  counsel  for  appellants  his 
objections  to  the  settlement  of  the  bill,  and  on  March  5  submitted 
them  to  the  judge.  On  March  5  counsel  for  appellants  withdrew 
the  objections  theretofore  made  to  the  proposed  amendments, 
and  submitted  the  bill  and  amendments  for  settlement.  On 
April  4  the  judge  settled  the  bill,  after  incorporating  in  it  the 
amendments,  together  with  the  objections  to  the  settlement.  One 
of  the  objections  was  that  the  bill  was  not  presented  to  the  judge 
for  settlement  within  the  time  prescribed  by  the  statute.  At  the 
hearing  the  question  of  practice  involved  was  argued  by  coun- 
sel, upon  an  objection  by  the  respondent  to  a  consideration  of 
the  bill  as  a  part  of  the  record. 

Section  6788  of  the  Revised  Codes  prescribes  the  procedure  to 
be  observed  in  formulating  and  having  settled  a  bill  of  excep- 
tions after  the  entry  of  judgment  if  the  case  was  tried  by  a 
jury,  or  after  notice  of  the  entry  of  judgment  in  other  cases. 
It  provides:  "Within  ten  days  after  such  service  [of  the  draft 
of  the  bill]  the  adverse  party  may  propose  amendments  thereto 
and  serve  the  same,  or  a  copy  thereof,  upon  the  other  party. 
The  proposed  bill  and  amendments  must,  within  ten  days  there- 
after, be  presented  by  the  party  seeking  the  settlement  of  the 
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bill,  to  the  judge  who  tried  or  heard  the  case,  upon  five  days9 
notice  to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the 
court,  or  judge.  When  received  by  the  clerk  he  must  immedi- 
ately deliver  them  to  the  judge,  if  he  be  in  the  county ;  if  he  be 
absent  from  the  county  and  either  party  desire  the  papers  to 
be  forwarded  to  the  judge,  the  clerk  must,  upon  notice  in  writ- 
ing of  such  parties,  immediately  forward  them  by  mail,  or  other 

m 

safe  channel;  if  not  thus  forwarded,  the  clerk  must  deliver 
them  to  the  judge  immediately  after  his  return  to  the  county. 
When  received  from  the  clerk,  the  judge  must  designate  the 
time  at  which  he  will  settle  the  bill,  and  the  clerk  must  immedi- 
ately notify  the  parties  of  such  designation.  At  the  time  desig- 
nated the  judge  must  settle  the  bill.  *  *  *  If  no  amend- 
ments are  served,  or  if  served  are  allowed,  the  proposed  bill 
may  be  presented,  with  the  amendments,  if  any,  to  the  judge 
•    •    •    for  settlement  without  notice  to  the  adverse   party 


M 


As  pointed  out  in  GUrard  v.  McClernan,  39  Mont.  523,  105 
Pac.  224,  the  statute  may  be  complied  with  in  three  ways: 
(1)  The  proposed  bill  with  the  amendments  may  be  presented 
to  the  judge  within  ten  days  upon  five  days'  notice  to  the 
adverse  party;  or  (2)  they  may  be  delivered  to  the  clerk  to  be 
by  him  delivered  or  transmitted  to  the  judge;  or  (3)  they 
may  be  delivered  to  the  judge.  In  this  case  counsel  for  de- 
fendants elected  to  pursue  the  first  course,  but  overlooked  the 
express  and  plain  provision  of  the  statute  that  the  presenta- 
tion must  be  made  within  the  ten  days  after  the  service  of  the 
amendments  and  upon  five  days'  notice  to  the  adverse  party. 
Hence  the  bill  must  be  disregarded.  {Burns  v.  Nopton,  26  Mont 
360,  68  Pac.  17;  State  ex  rel.  Stromberg-Mullins  Co.  v.  District 
Court,  28  Mont.  123,  72  Pac.  412 ;  Oirard  v.  McClernan,  supra: 
see  also,  Van  Why  v.  Southern  Pacific  Co.,  31  Utah,  15,  86  Pae. 
485,  and  cases  cited.) 

The  defect  resulting  from  the  failure  to  pursue  the  course 
adopted  was  not,  and  could  not  be,  cured  by  withdrawing  the  ob- 
jections to  the  amendments  after  the  lapse  of  the  ten  days  and 
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on  the  day  designated  in  the  notice  of  settlement.  A  motion  for 
a  new  trial  is  statutory.  To  be  effective,  the  record  made  in 
support  of  it  must  be  formulated  under  the  provisions  of  the 
statute.  (State  ex  rel.  Stromberg-Mullins  Co.  v.  District  Court, 
supra.)  When  the  moving  party  has  lost  his  standing  by 
failing  to  pursue  the  method  selected,  as  here,  he  cannot  restore 
it  by  claiming  that  he  has  substantially  pursued  either  of  the 
other  prescribed  methods.  Even  so,  counsel  failed  to  deliver 
the  bill  to  the  judge  within  the  ten  days. 

The  assignments  of  error  in  the  brief  of  appellants  present 
no  other  questions  than  such  as  must  be  shown  by  a  bill  of 
exceptions.  There  is  therefore  nothing  before  this  court  for 
review,  and  hence  the  judgment  and  order  must  be  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


TATEM,  Tbustbe,  Appellant,  v.  EGLANOL  MINING  CO., 
Defendant.  FAT  et  al.,  Intebvenebs  and  Respond- 
ents. 

(No.  2,914.) 
(Submitted  December  21,  1910.    Decided  January  16,  1911.) 

[113  Pac.  295.] 

Corporations — Directors — Promissory  Notes — Loans  by  Officers 
— Validity  of  Notes — Evidence — Exclusion — Prejudice. 

Corporations — Transactions  Between  Directors  and  Company — When  Valid. 

1.  Contracts  entered  into  by  directors  of  a  corporation  with  the  com- 
pany as  an  entity,  by  reason  of  which  the  former  become  creditors  of 
the  latter,  are  valid  and  enforceable  so  long  as  they  are  made  in  good 
faith  and  in  the  interest  and  for  the  benefit  of  the  company. 

Same. 

2.  The  holders  of  a  majority  of  the  capital  stock  of  a  mining  corpor- 
ation, which  was  heavily  in  debt  and  the  property  of  which  was  sub- 
ject to  seizure  and  sale  at  the  instance  of  its  creditors,  formed  a  pool 
of  their  stock,  placing  it  in  the  hands  of  one  of  their  number  (a 
director  and  the  president  of  the  company)  as  trustee,  and  thereafter 


476  Tatbm  v.  Eglanol  Mining  Co.  [Dee.  T.  '10 

sold  a  portion  thereof  and  loaned  the  proceeds  to  the  corporation  for 
the  purpose  of  paying  its  debts  and  enabling  it  to  prosecute  development 
work.  Three  members  of  the  pool  constituted  a  majority  of  the  board 
of  directors.  Demand  notes  of  the  company  were  executed  by  two  of 
the  said  directors,  as  president  and  secretary,  respectively,  and  de- 
livered to  the  trustee,  the  third  director.  The  funds  were  used  for  the 
purposes  indicated.  Held,  in  an  action  to  enforce  payment  on  the 
notes,  that  they  were  not  illegal  or  void. 

Same — Action    on    Notes — Evidence — Exclusion    of    Notes — Beversfble 
Error. 

3.  The  district  court  committed  reversible  error  in  excluding  froa 
evidence  the  notes  sued  upon,  under  an  objection  that  they  were  void 
because  certain  of  the  lenders  were  directors  of  the  company;  their 
production  would  have  made  a  prima  facte  ease  for  plain  tiff  trustee, 
whereas,  upon  their  exclusion,  he  was  forced  to  rely  upon  a  cause  of 
action  on  the  common  counts  and  placed  under  a  much  greater  tardea 
in  making  out  his  case. 

Appeal  from  District  Court,  Lewis  4s  Clark  County;  J.  M. 
Clements,  Judge. 

Suit  by  Benjamin  H.  Tatem,  as  trustee,  against  the  Eglanol 
Mining  Company,  Henry  H.  Fay  and  others,  interveners. 
From  a  decree  for  defendant  and  from  an  order  denying  him 
a  new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Messrs.  Clayberg  &  Horsky,  and  Messrs.  Walsh  dk  Nolan* 
submitted  a  brief  and  reply  brief  in  behalf  of  Appellant.  Mr. 
John  B.  Clayberg  and  Mr.  T.  J.  Walsh  argued  the  cause  orally. 

The  notes  sued  on  were  not  void  but  merely  voidable,  and 
subject  only  to  rescission,  upon  a  finding  that  they  were  given 
fraudulently  and  not  for  the  benefit  of  the  corporation,  and 
that  the  directors  gained  some  undue  advantage  over  the  cor- 
poration, other  than  that  which  would  have  been  acquired  by 
some  third  person  in  a  like  transaction,  or  that  the  directors 
made  a  secret  profit  thereby.  (Coombs  v.  Barker,  31  Moot 
526,  79  Pac.  1 ;  Wyman  v.  Bowman,  127  Fed.  257,  62  C.  C.  A. 
189;  Wills  v.  Porter,  132  Cal.  516,  64  Pac.  896;  Schnittger 
v.  Old  Home,  144  Cal.  603,  78  Pac.  9;  Pacific  Vinegar  Works 
v.  Smith,  145  Cal.  352,  104  Am.  St.  Eep.  42,  78  Pac.  550; 
Smith  v.  Ferries  Co.  (Cal.),  51  Pac  710;  Twin  Lick  Co.  t. 
Marbury,  91  U.  S.  587,  23  L.  Ed.  329 ;  Gordon  v.  Plattsmouth. 
36  Neb.  548,  54  N.  W.  830;  First  National  Bank  v.  Dovetail, 
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143  Ind.  534,  42  N.  E.  924;  Converse  v.  Sharp,  161  N.  Y.  571, 
56  N.  E.  69 ;  Mueller  v.  Monongahela  Co.,  183  Pa.  450,  38  Atl. 
1009;  Savage  v.  Madelia  Co.,  98  Minn.  343,  108  N.  W.  296; 
Booth  v.  Land  Improvement  Co.,  68  N.  J.  Eq.  536,  59  Atl.  767 ; 
Anglo  American  Co.  v.  Davis  Co.,  112  Fed.  574;  In  re  Castle 
Braid  Co.,  145  Fed.  224 ;  United  States  v.  Hodge  Steel  Co.,  64 
N.  J.  Eq.  807,  54  Atl.  1,  60  L.  E.  A.  742.)  We  admit  that  the 
decisions  of  the  supreme  court  of  California  are  somewhat  "at 
sea"  with  each  other,  on  the  proposition  just  mentioned,  but  we 
believe  that  the  difficulty  has  arisen  in  that  court,  from  the 
inaccurate  and  careless  use  of  the  words  "void"  and  "void- 
able." However,  from  the  following  California  cases  we  can- 
not but  conclude  that  transactions  of  the  character  of  the  one  in 
question  in  this  case  are  held  to  be  merely  voidable,  at  the  in- 
stance of  the  corporation  or  any  of  its  stockholders.  (Craves 
v.  Mono  Lake  Co.,  81  Cal.  303,  22  Pac.  665;  Phillips  v.  Sanger 
Co.,  130  Cal.  431,  62  Pac.  749;  Wills  v.  Porter,  132  Cal.  516, 
64  Pac.  896 ;  Schnittger  v.  Old  Home,  144  Cal.  603,  78  Pac.  9 ; 
Pacific  Vinegar  Works  v.  Smith,  145  Cal.  352,  104  Am.  St.  Rep. 
42,  78  Pac.  550.) 

Conceding  the  notes  were  voidable  under  the  existence  of 
certain  facts,  and  that  the  corporation  or  its  stockholders  could 
rescind  the  same,  such  rescission  could  not  be  made  effective 
except  upon  the  return,  or  at  least  offer  to  return,  to  plaintiff  of 
the  moneys  which  he  had  advanced  to  the  company.  Not  only 
must  the  pleadings  set  forth  such  facts  as  would  warrant  a 
rescission,  but  proof  thereof  must  be  clear  and  explicit.  The 
complaint  in  intervention  is  an  equitable  plea  for  the  rescission 
of  the  notes,  and  he  who  seeks  equity  must  do  equity.  In  the 
absence  of  such  pleadings  and  proof,  the  interveners  are  not 
in  a  position  to  urge  the  defense  of  the  voidable  character  of  the 
notes  and  their  rescission  in  this  action.  (See  San  Diego  v. 
Pacific  Beach  Co.,  112  Cal.  53,  44  Pac.  333,  33  L.  K.  A.  788; 
sec.  5665,  Revised  Codes.) 

The  interveners  ratified  the  loans  and  advance  of  the  money 
by  the  plaintiff,  to  the  defendant  corporation.    Unless  pro- 
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ceedings  are  taken  by  the  company  or  its  stockholders  to  rescind 
a  voidable  contract  within  a  reasonable  time,  they  will  be  deemed 
to  have  ratified  the  same.     (Phillips  v.  Sanger  Co.,  supra.) 

Ratification  of  a  voidable  contract  can  be  made  as  satisfactory 
and  conclusive  by  implication  as  by  express  act,  the  law  being, 
that  where  a  contract  is  made  by  an  agent  of  a  corporation  in 
its  behalf,  and  for  a  purpose  authorized  by  its  charter,  and  the 
corporation  receives  the  benefit  of  the  contract  without  objec- 
tion, it  will  be  presumed  to  have  authorized  or  ratified  the  con- 
tract of  this  agent.  (See  Railway  Co.  v.  Hamilton  Bridge  Con 
131  U.  S.  372,  33  L.  Ed.  157.) 

But,  for  the  purposes  of  the  argument,  admitting  that  the 
notes  sued  on  were  absolutely  void,  and  that  the  interveners 
or  the  company  were  in  a  position  to  raise  the  question  of  their 
avoidability,  yet,  we  insist  that  plaintiff  was  entitled  to  recov- 
ery on  the  money  counts,  which  were  added  to  the  complaint 
by  plaintiff,  after  the  exclusion  of  the  notes,  under  the  following 
principles:  When  money  has  been  advanced  or  paid  to  another 
under  a  contract,  even  though  absolutely  illegal  in  its  terics, 
the  one  advancing  the  money  may  always  recover  in  an  action 
for  money  had  and  received  when  the  contract  has  been  fully 
executed  and  when  the  court  is  not  called  upon  to  give  aid  to  it 
and  when  one  party  has  received  and  used  the  proceeds  of  the 
contract.  (See  Union  Bank  v.  Planter's  Bank,  16  Wall.  483, 
21  L.  Ed.  473;  Andrews  v.  New  Orleans  Brewing  Assn.,  74 
Miss.  362,  60  Am.  St.  Rep.  509,  20  South.  837 ;  Barnes  v.  Lynch, 
9  Okl.  156,  59  Pac.  995;  Overholt  v.  Burbridge,  28  Utah,  40S. 
79  Pac.  561;  McDonald  v.  Lund,  13  Wash.  412,  43  Pac.  348; 
Willson  v.  Owen,  30  Mich.  474 ;  Cook  v.  Shermwn,  20  Fed.  167, 
4  McCrary,  20;  Long  v.  Lcmoyne  Borough,  222  Pa.  311,  71 
Atl.  211.) 

In  behalf  of  Respondents,  there  was  a  brief  by  Messrs.  Ounn 
<fe  Hall,  and  oral  argument  by  Mr.  M.  8.  Qunn. 

Under  the  circumstances  disclosed  in  the  record,  the  trans- 
action was  in  violation  of  the  provisions  of  sections  5374  to 
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5379  of  the  Revised  Codes,  and  the  parties  to  the  transaction 
were  guilty  of  a  fraud  as  declared  in  section  5380.  This  court 
in  the  case  of  Coombs  v.  Barker,  31  Mont.  526,  79  Pac.  1, 
treated  sections  5374  to  5385  of  the  Revised  Codes,  relating 
to  trustees,  as  applying  to  the  directors  or  trustees  of  a  corpora- 
tion. The  provisions  of  the  Revised  Codes,  relating  to  the 
obligations  of  trustees,  are  identical  with  the  provisions  of  sec- 
tions 2228  to  2239  of  the  Civil  Code  of  California.  The  supreme 
court  of  that  state  has  held  in  a  number  of  cases  that  by  virtue 
of  the  statutory  law  of  California,  defining  the  duties  and  obli- 
gations of  trustees,  a  contract  with  a  corporation  where  the 
parties  interested  in  the  contract  constitute  the  board  of  direc- 
tors of  the  corporation  or  a  majority  thereof,  is  contrary  to 
public  policy  and  a  nullity.  (Wilbur  v.  Lynde,  49  Cal.  290,  19 
Am.  Rep.  645;  Smith  v.  Vinegar  Co.,  145  Cal.  352,  104  Am.  St. 
Rep.  42,  78  Pac.  550;  Graves  v.  Mono  Lake  Hydraulic  Min.  Co., 
81  Cal.  303,  22  Pac.  665;  Smith  v.  Los  Angeles  Co.,  78  Cal. 
289,  12  Am.  St.  Rep.  53,  20  Pac.  677 ;  Smith  v.  Pacific  Vinegar 
dt  Pickle  Works,  145  Cal.  352,  104  Am.  St.  Rep.  42,  78  Pac.  550.) 
To  the  same  effect,  see  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N.  W.  218,  17  L.  R.  A.  412 ;  Paxton  v.  Heron,  41  Colo. 
147,  124  Am.  St.  Rep.  123,  92  Pac.  15 ;  Steele  v.  Gold  Fissure 
Min.  Co.,  42  Colo.  529,  126  Am.  St.  Rep.  177,  95  Pac.  349 ;  Gold 
Olen  Min.  Co.  v.  Stimson,  44  Colo.  406,  98  Pac.  727.  In  view  of 
the  fact  that  the  courts  of  California  have  declared  that  such  a 
contract  is  a  nullity  by  virtue  of  the  provisions  of  the  statutory 
law  of  that  state,  from  which  the  law  of  Montana,  declaring 
the  duties  and  obligations  of  trustees,  was  taken,  the  decisions 
of  the  courts  of  that  state  should  be  accepted  as  controlling  here. 
It  is  contended  for  appellant  that  interveners  cannot  object 
to  these  promissory  notes  except  upon  condition  that  they  re- 
turn or  offer  to  return  to  the  plaintiff  the  money  advanced  by 
him  to  the  corporation.  We  submit,  that  stockholders  who  de- 
fend on  behalf  of  the  corporation  against  a  fraudulent  claim 
asserted  by  the  directors  are  not  required  as  a  condition  to 
making  such  defense  to  pay  or  offer  to  pay  money  out  of  their 
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own  pockets  to  the  directors  who  have  been  guilty  of  a  viola- 
tion of  their  trust.  (See  Qerry  v.  Bismarck  Bank,  19  Mont. 
191,  47  Pac.  810.) 

It  is  next  claimed  that  the  interveners  and  the  corporation 
have  ratified  the  transaction  involving  the  making  and  delivery 
of  these  notes.  As  a  matter  of  fact  there  is  no  evidence  that 
the  interveners  had  any  knowledge  that  these  demand  notes  had 
been  given  until  this  action  was  commenced.  They  contended, 
and  the  jury  evidently  found,  that  the  advances  to  the  corpora- 
tion were  pursuant  to  an  agreement  that  the  same  should  not 
constitute  a  general  indebtedness  against  the  corporation,  and 
should  be  payable  only  out  of  the  first  proceeds  of  the  operation 
of  the  property  or  out  of  the  proceeds  of  a  sale  of  the  property. 
Ratification  by  the  corporation  was  impossible  because  the  par- 
ties interested  in  these  notes  were  the  directors  of  the  corpora- 
tion, and  there  was  no  one  who  could  speak  or  act  for  the  cor- 
poration with  reference  to  this  transaction. 

It  is  next  contended  that  in  any  event  the  plaintiff  is  entitled 
to  recover  the  money  which  he  advanced  to  the  company.  A 
number  of  cases  are  cited  in  support  of  the  proposition  that 
where  a  contract  with  a  corporation  is  held  invalid,  thereby 
preventing  a  recovery  on  the  contract,  the  corporation  may 
nevertheless  be  required  to  respond  to  the  extent  of  the  benefits 
which  it  has  received.  This  is  undoubtedly  true  as  a  general 
rule.  Where,  however,  as  contended  by  interveners,  the  money 
advanced  to  the  corporation  did  not  become  a  general  indebted- 
ness, but  was  to  be  repaid  only  from  money  received  from  the 
operation  of  the  property  or  from  a  sale  thereof,  the  rule  an- 
nounced in  the  authorities  cited  can  have  no  application. 
Again,  the  authorities  referred  to  are  not  applicable,  for  the 
further  reason  that  the  plaintiff  and  those  interested  with  him 
in  the  recovery  constituted  a  majority  of  the  board  of  directors 
of  the  corporation,  and  the  right  to  recover  is  determined  by 
the  provisions  of  the  Revised  Codes  of  Montana  relating  to 
trustees. 
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There  was  no  proof  to  sustain  a  cause  of  action  for  money 
liad  and  received.  All  of  the  evidence  was  in  support  of  the 
causes  of  action  for  money  loaned.  Proof  of  money  loaned 
will  not  support  a  cause  of  action  for  money  had  and  received. 
(Scarbrough  v.  Blackman,  108  Ala.  656,  18  South.  735.) 
The  count  for  money  had  and  received  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  under  the  system  of  Code 
pleading  in  this  state.  (Truro  v.  Passmore,  38  Mont.  544,  100 
Pac.  966.)  The  reformed  theory  of  pleading  requires  the  facts 
to  be  stated  as  they  exist  or  occurred,  and  not  mere  conclusions 
of  law,  (Pomeroy's  Remedies  and  Remedial  Rights,  sec.  544; 
Chesney  v.  Chesney,  33  Utah,  503,  94  Pac.  989, 14  Ann.  Cas.  835 ; 
Lienan  v.  Lincoln,  2  Djier  (N.  T.),  670;  Cooper  v.  McKee,  121 
Ky.  287,  89  S.  W.  203 ;  California  State  Tel.  Co.  v.  Patterson,  1 
Nev.  150;  Nealis  v.  Marks,  96  N.  Y.  Supp.  740;  Tate  v.  Am. 
Woolen  Co.,  114  App.  Div.  106,  99  N.  Y.  Supp.  678 ;  Moore  v. 

Hobbs,  79  N.  C.  535;  Bowen  v.  Emmerson,  3  Or.  452.) 

» 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Without  reciting  in  detail  the  history  of  the  Eglanol  Min- 
ing Company,  it  is  sufficient  to  say  that  in  November,  1902, 
it  was  a  corporation  organized  under  the  laws  of  this  state,  with 
a  capital  stock  of  $200,000,  represented  by  200,000  shares,  of 
the  par  value  of  one  dollar  each.  The  property  of  the  company 
consisted  of  placer  mining  claims,  tools,  machinery  and  other 
property  used  in  connection  with  placer  mining  operations.  In 
1903  the  owners  of  a  majority  of  the  stock  formed  a  pool  of  their 
stock  and  placed  it  in  the  hands  of  B.  H.  Tatem,  as  trustee  for 
the  real  owners.  In  1904  the  property  had  not  been  sufficiently 
developed  to  be  operated  successfully  and  profitably.  The  com- 
pany was  without  funds  and  had  outstanding  debts  amounting 
to  about  $4,700.  A  proposition  was  made  to  the  minority  stock- 
holders that,  if  they  would  loan  to  the  company  $20,000  to 
discharge  its  indebtedness  and  prosecute  development  work,  a 
first  mortgage  on  all  the  property  of  the  company  would  be 
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given  as  security.  This  was  refused.  Soon  thereafter  the  own- 
ers of  the  pooled  stock  agreed  to  sell  a  certain  portion  of  that 
stock  and  loan  the  proceeds  to  the  company  for  the  purposes 
just  named.  Whether  Edgerton  was  made  the  agent  of  the 
pool  or  was  given  an  option  on  the  stock  to  be  sold  is  immaterial. 
The  fact  is  that  through  the  instrumentality  of  Edgerton  and 
one  Belcher  39,000  shares  of  the  pooled  stock  were  sold  at  sixty 
cents  per  share  net,  to  the  pool.  As  the  money  was  received 
from  the  sale,  it  was  turned  over  to  Tatem,  as  trustee,  loaned 
to  the  company,  and  demand  notes  of  the  company,  executed 
by  Chessman  as  president  and  Edgerton  as  secretary,  were  de- 
livered to  Tatem.  The  first  note  bears  date  May,  1904,  and 
the  last  of  the  twenty-one  notes  was  executed  and  delivered  in 
April,  1906.  The  money  thus  procured  by  the  company  was 
used  by  it  in  discharging  its  indebtedness  and  in  prosecuting 
the  work  of  development.  From  some  time  prior  to  the  execu- 
tion of  the  first  note  until  after  the  execution  of  the  last  one, 
Chessman  was  president  of  the  company,  Tatem  vice-president* 
and  Edgerton  secretary.  These  three  were  members  of  the 
board  of  directors  and  constituted  a  majority  of  the  board. 
The  amount  loaned  to  the  company  and  represented  by  the 
twenty-one  notes  was  $23,400,  the  amount  received  from  the  sale 
of  the  39,000  shares  of  pooled  stock.  Of  the  amount  loaned, 
only  $1,000  was  repaid.  On  February  20,  1908,  this  action  was 
brought  by  Tatem,  trustee,  against  the  company  to  recover  the 
amount  due  on  the  notes.  Apparently  the  company  did  not 
make  any  defense,  but  certain  minority  stockholders  intervened 
and  defended.  Issues  having  been  joined,  the  cause  was  brought 
on  for  trial  before  the  court  sitting  with  a  jury.  The  plaintiff 
offered  in  evidence  the  twenty-one  notes  sued  upon.  The  in- 
terveners thereupon  objected  to  the  offer  of  every  one  "on  the 
ground  that,  under  the  pleadings  in  this  case  and  the  admitted 
facts,  it  conclusively  appears  that  these  notes,  being  demand 
notes,  executed  by  the  officers  of  the  corporation  defendant  and 
issued  to  Mr.  Tatem,  the  plaintiff,  as  trustee,  are  not  binding 
upon  the  defendant  corporation  and  were  and  are  illegal,  and 
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were  without  authority  and  illegally  issued  by  the  officers  of 
the  corporation  to  the  plaintiff."  This  objection  was  sustained. 
Counsel  for  plaintiff  then  amended  the  complaint  by  adding  a 
common  count  for  money  had  and  received,  and  twenty-one 
counts  for  money  loaned  by  plaintiff  to  defendant,  and,  issues 
having  been  framed,  the  cause  proceeded  to  verdict  and  judg- 
ment against  the  plaintiff.  From  that  judgment  and  an  order 
denying  him  a  new  trial,  he  has  appealed. 

1.  The  first  error  assigned  relates  to  the  exclusion  from  evi- 
dence of  the  notes  sued  upon,  and  the  question  for  determina- 
tion is:  Were  those  notes  void  under  the  facts  disclosed  by  the 
pleadings!  In  March,  1904,  this  company  was  in  debt.  Its 
property  was  subject  to  seizure  and  sale  at  the  instance  of  its 
creditors.  The  company  was  without  funds  to  pay  its  indebted- 
ness or  protect  its  property.  Money  was  necessary  to  prosecute 
development  work.  In  addition  to  these  facts — which  are  not 
disputed — let  us  assume  the  additional  facts:  (a)  That  the 
board  of  directors  had  made  every  reasonable  effort  to  borrow 
money  from  persons  who  were  not  directors,  and  had  failed: 
(b)  that  the  property  was  in  actual  jeopardy  of  being  seized 
by  creditors;  (c)  that  Chessman,  Edgerton,  and  Tatem,  and 
others  who  were  stockholders  but  not  directors,  were  willing  each 
to  advance  a  portion  of  the  money  necessary,  and  that  the  aggre- 
gate of  these  amounts  equaled  the  sum  necessary  to  be  raised;, 
(d)  that  each  of  the  persons  just  mentioned  contributed  the 
amount  which  he  was  willing  to  advance  to  a  common  fund  to  be 
loaned  to  the  company  upon  its  promissory  notes;  (e)  that  the 
loan  was  made,  but,  for  the  purpose  of  convenience,  the  notes 
were  taken  in  the  name  of  Tatem,  as  trustee  for  all  who  con- 
tributed to  the  fund ;  and  (f )  that  by  reason  of  getting  this  loan 
the  company  rescued  its  property  from  the  burden  of  debt  and 
developed  it  into  an  immensely  valuable  property,  with  the  result 
that  the  shares  of  stock  were  greatly  enhanced  in  value.  Upon 
this  statement  of  actual  and  assumed  facts,  would  these  inter- 
veners be  heard  to  say  that  these  notes  are  void  by  reason  of  the 
fact  that  Tatem,  with  Chessman  and  Edgerton,  for  whom  he 
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acted  in  making  the  loan,  constituted  a  majority  of  the  board 
of  directors!  We  think  not.  In  onr  opinion  it  is  wholly  im- 
material that  the  people  who  furnished  the  money  to  be  loaned 
were  members  of  the  stock  pool,  or  that  they  owned  a  majority 
of  all  the  stock  of  the  company.  It  is  not  claimed,  and  could 
not  be,  that  a  pool  of  this  character  is  illegal,  and  there  is  not 
any  contention  made,  and  could  not  be,  that  such  a  pool  cannot 
be  lawfully  formed  by  the  owners  of  a  majority  of  all  the  stock. 
So  it  is  immaterial  that  the  money  was  raised  by  the  sale  of 
pooled  stock.  It  was  the  money  of  the  people  who  contributed 
it,  and  it  makes  no  difference  whether  it  was  raised  by  selling 
stock,  by  selling  property  not  in  any  wise  connected  with  the 
company,  or  by  any  other  lawful  means.  It  is  likewise  im- 
material that  the  expenditure  of  money  did  not  develop  the 
property  to  a  paying  basis,  for,  if  the  notes  representing  the 
loan  are  void  ab  initio,  they  would  have  been  equally  invalid 
no  matter  what  the  result  of  the  expenditure  might  have  been. 

Furthermore,  it  is  immaterial  to  the  determination  of  this 
question  that  one  contributor  to  this  fund  was  the  wife  of  Chess- 
man, or  that  another  was  the  wife  of  Edgerton,  or  that  the 
shares  owned  by  Mrs.  Chessman  and  Mrs.  Edgerton,  who  were 
members  of  the  pool,  were  necessary  to  control  the  stock,  or  that 
Tatem  in  his  own  right  owned  a  majority  of  the  stock  in  the  pool. 
Certainly  there  is  not  anything  in  the  law  to  prevent  a  married 
woman  owning  stock  in  a  private  corporation,  and  in  this  day 
of  advanced  thought  and  action  it  would  not  do  to  suggest  that 
the  separate  property  of  a  married  woman  is  controlled  by  her 
husband  merely  because  of  the  relationship  of  husband  and  wife. 

In  March,  1904,  when  it  became  necessary  for  this  company 
to  raise  funds,  Chessman,  Edgerton,  Tatem,  Mrs.  Chessman, 
Mrs.  Edgerton,  and  others  whose  names  are  not  disclosed  by 
the  record,  each  contributed  a  sum  of  money  which  in  the  aggre- 
gate amounted  to  $23,400,  and  loaned  it  to  the  company,  of 
which  Chessman,  Edgerton,  and  Tatem  constituted  a  majority 
of  the  board  of  directors,  taking  the  notes  of  the  company  in  tho 
name  of  Tatem  as  trustee.    It  would  be  a  rather  startling  prop- 


42  Mont]  Tatsh  v.  Eglanol  Mining  Co.  485 

osition  to  say  that  repayment  of  the  loan  cannot  be  enforced, 
or  that  the  notes  representing  the  loan  are  void.  It  is  a  fair 
presumption  that  the  directors  of  a  corporation  know  more  about 
the  value  of  the  property  of  the  concern  than  anyone  else; 
and  if  it  should  occur  that  a  company  became  temporarily  em- 
barrassed for  want  of  money,  and  that  strangers  would  not  loan 
money  to  it,  and  that  the  directors  who  were  willing  to  advance 
the  money  could  not  do  so  without  being  confronted  by  the 
defense  that  their  contract  of  loan  would  be  void,  the  concern 
and  every  one  similarly  situated  would  be  forced  into  bank- 
ruptcy. By  reason  of  the  fiduciary  relationship  existing  be- 
tween the  directors  of  a  corporation  and  the  corporation  as  an 
entity,  and  its  stockholders,  a  court  of  equity  will  always  scrut- 
inize carefully  any  transaction  between  the  directors  and  the 
company;  but  there  is  not  any  reason  whatever  for  branding 
every  such  transaction  as  fraudulent,  without  reference  to  the 
good  faith  of  the  directors,  the  necessities  of  the  corporation,  or 
the  purpose  to  be  accomplished.  (Coombs  v.  Barker,  31  Mont. 
526,  79  Pac.  1.)  In  the  case  just  cited  this  court  reviewed  the 
authorities,  and,  after  referring  to  the  principle  stated  above, 
said:  "Counsel  for  defendant  directors  cite  many  cases  to  the 
proposition  that  under  certain  circumstances  the  directors  of  a 
corporation  may  become  its  creditors,  and  enforce  their  claims 
against  the  corporation  as  any  other  creditors.  We  have  no 
inclination  to  dispute  this  doctrine,  but  agree  with  it,  as  being 
for  the  best  interest  of  the  corporation.  This  doctrine,  however, 
is  based  upon  a  contract  relation  between  the  directors  and  the 
company  whereby  the  debt  is  created,  and  is  allowed  because 
directors  of  a  corporation  are  more  familiar  with  the  business 
and  affairs  of  the  corporation  and  its  necessities  than  outsiders, 
and  that  it  would  be  extremely  unjust  not  to  permit  them  to 
assist  the  corporation  in  financial  troubles.  When  directors 
become  creditors  in  this  manner,  they  may  enforce  their  claims 
by  the  same  methods  as  any  other  creditor." 

In  Savage  v.  Madelia  Farmers'  Warehouse  Co.,  98  Minn.  343, 
106  N.  W.  296,  the  supreme  court  of  Minnesota  said:  " Direct- 
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ore  and  other  officers  may  deal  with  the  corporation  they  repre- 
sent, and  of  which  they  are  members,  precisely  *s  though  they 
held  no  official  relation  with  it,  and  contracts  entered  into  by 
them  with  the  corporation  are  valid  and  enforceable  so  long  as 
not  tainted  with  fraud.  (7  Am.  &  Eng.  Ency.  of  Law,  759.)  In 
such  transactions  the  directors  are  bound  by  those  rules  of 
fairness  which  courts  of  equity  impose  upon  trustees ;  but  they 
are  not  forbidden  to  loan  the  corporation  money,  or  from  guar- 
anteeing the  payment  of  its  obligations." 

In  Wyman  v.  Bowman,  127  Fed.  257,  62  C.  C.  A.  189,  there  is 
a  very  learned  discussion  of  the  question  now  before  us,  by  the 
circuit  court  of  appeals  of  the  eighth  circuit.  In  the  course  of 
the  opinion  it  is  said:  "Concede  for  the  moment  that  the  direc- 
tors were  not  competent  to  make  the  contract  for  themselves,  and 
that  they  received  a  preference  over  the  other  creditors.  Never- 
theless their  contract  and  transaction  was  not  void,  it  was  voida- 
ble only,  and  voidable  at  the  option  of  the  creditors  or  the  stock- 
holders of  the  company.  Neither  the  creditors,  nor  the  corpora- 
tion, nor  the  stockholders,  could  take  and  keep  the  benefit  of  the 
contract  and  transaction,  and  repudiate  its  burdens.  The  trans- 
action was  valid  until  avoided,  not  void  until  confirmed.  •  •  • 
In  the  first  place,  it  is  not  true  as  a  general  rule  that  the  di- 
rectors of  a  corporation  are  incompetent  to  make  contracts  with 
themselves  as  individuals,  or  that  agreements  so  made  may 
generally  be  avoided  at  the  suit  of  the  creditors  or  stockholders 
of  the  corporation.  The  only  reason  why  a  contract  of  this  char- 
acter may  be  set  aside  in  any  case  is  because  directors  occupy  a 
fiduciary  relation  to  the  corporation,  its  creditors,  and  stock- 
holders. The  relation  is  analogous  to  that  of  agent  to  principal 
and  trustee  to  cestui  que  trust,  but  it  is  not  of  so  intimate  and 
confidential  a  character  as  either  of  these.  Still,  it  is  such  a 
relation  of  trust  and  confidence  that  courts  scrutinize  with 
jealous  care  all  transactions  between  directors  as  officers  and  as 
individuals,  and  require  them  to  be  characterized  by  good  faith 
and  the  conscientious  discharge  of  official  duty.  The  vice 
against  which  they  seek  to  guard  is  that  the  adverse  interest  of 
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the  individual  may  overcome  the  duty  of  the  official  and  induce 
agreements  and  transactions  detrimental  to  the  corporation  and 
unduly  beneficial  to  the  individuals.  Yet  in  many — probably 
in  most  cases — the  interest  of  the  directors  and  officials  of  the 
corporation  is  as  great,  and  it  is  often  greater,  in  the  welfare 
and  success  of  the  company,  than  in  their  individual  prosperity. 
In  many  cases  the  prosperity  of  the  individuals  is  conditioned 
by  the  success  of  the  corporation  they  are  managing.  There  is 
no  sound  reason  why  individuals  who  are  directors  of  a  cor- 
poration may  not  come  to  its  assistance  in  days  of  financial 
distress;  may  not  make  their  contracts  to  loan  money  to  it,  to 
receive  security  from  it  for  repayment,  to  accept  payment  of 
obligations  to  them,  to  buy  property  from  or  sell  property  to  it, 
or  to  do  any  other  act  beneficial  to  the  corporation  or  mutually 
advantageous  to  both  the  corporation  and  the  individuals.  The 
question  here  under  consideration  has  often  been  discussed  and 
determined  by  courts  of  this  country  and  of  England,  and, 
without  entering  upon  an  exhaustive  review  of  the  opinions,  it 
may  be  safely  said  that  these  principles  have  become  firmly 
established  both  by  reason  and  authority.  Contracts  and  trans- 
actions between  individuals  and  corporations  of  which  they  are 
directors  or  officers,  which  are  fair,  which  are  made  in  good 
faith,  which  do  not  secure  to  the  individuals  any  undue  or  un- 
just benefit  or  advantage,  and  in  which  the  interest  of  the  indi- 
viduals and  the  duty  of  the  officers  work  in  unison  for  the 
welfare  of  the  corporation,  are  valid  and  enforceable  both  in  law 
and  in  equity." 

In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328, 
the  supreme  court  of  the  United  States  said:  "That  a  director  of 
a  joint  stock  corporation  occupies  one  of  those  fiduciary  rela- 
tions where  his  dealings  with  the  subject  matter  of  his  trust  or 
agency,  and  with  the  beneficiary  or  party  whose  interest  is 
confided  to  his  care,  is  viewed  with  jealousy  by  the  courts,  and 
may  be  set  aside  on  slight  grounds,  is  a  doctrine  founded  on  the 
soundest  morality,  and  which  has  received  the  clearest  recogni- 
tion in  this  court  and  others.     (Koehler  v.  Black  River  Falls 
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Iron  Co.,  2  Black,  715, 17  L.  Ed.  339 ;  Drury  v.  Cross,  7  Wall.  299, 
19  L.  Ed.  40;  Luxemburg  B.  B.  Co.  v.  Maquay,  25  Beav.  586: 
Cumberland  Co.  v.  Sherman,  30  Barb.  (N.  T.),  553;  Hoffman 
Steam  Coal  Co.  v.  Cumberland  Coal  &  Iron  Co.,  16  Md.  456, 
77  Am.  Dec.  311.)  The  general  doctrine,  however,  in  regard  to 
contracts  of  this  class,  is,  not  that  they  are  absolutely  void,  but 
that  they  are  voidable  at  the  election  of  the  party  whose  interest 
has  been  so  represented  by  the  party  claiming  under  it.  *  •  • 
The  directors  are  the  officers  or  agents  of  the  corporation,  and 
represent  the  interests  of  that  abstract  legal  entity,  and  of  those 
who  own  the  shares  of  its  stock.  One  of  the  objects  of  creating 
a  corporation  by  law  is  to  enable  it  to  make  contracts ;  and  these 
contracts  may  be  made  with  its  stockholders  as  well  as  with 
others.  •  •  •  So,  when  the  lender  is  a  director,  charged, 
with  others,  with  the  control  and  management  of  the  affairs  of 
the  corporation,  representing  in  this  regard  the  aggregated  inter- 
est of  all  the  stockholders,  his  obligation,  if  he  becomes  a  party 
to  a  contract  with  the  company,  to  candor  and  fair  dealing,  is 
increased  in  the  precise  degree  that  his  representative  character 
has  given  him  power  and  control  derived  from  the  confidence 
reposed  in  him  by  the  stockholders  who  appointed  him  their 
agent.  If  he  should  be  a  sole  director,  or  one  of  a  smaller  num- 
ber vested  with  certain  powers,  this  obligation  would  be  still 
stronger,  and  his  acts  subject  to  more  severe  scrutiny,  and  their 
validity  determined  by  more  rigid  principles  of  morality,  and 
freedom  from  motives  of  selfishness.  All  this  falls  far  short, 
however,  of  holding  that  no  such  contract  can  be  made  which 
will  be  valid ;  and  we  entertain  no  doubt  that  the  defendant  in 
this  case  could  make  a  loan  of  money  to  the  company."  To  the 
same  effect  is  Sanford  Fork  &  Tool  Co.  v.  Howe,  Brown  db  Co., 
157  U.  S.  312,  15  Sup.  Ct.  621,  39  L.  Ed.  713. 

In  3  Clark  and  Marshall  on  Private  Corporations,  section  760, 
it  is  said:  "All  the  authorities  agree  that  the  majority  of  the 
directors  must  be  disinterested  in  respect  to  the  matters  voted 
upon.  If  one  or  more  of  them  are  personally  interested  in  a 
contract  or  other  transaction  voted  upon  by  the  board,  and  less 
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than  a  majority  are  disinterested,  the  corporation  may  set  the 
transaction  aside.  Some  of  the  courts  go  farther  than  this, 
and  hold  that  the  transaction  is  not  merely  voidable  at  the  op- 
tion of  the  corporation,  but  that  it  is  absolutely  void.  But  by 
the  weight  of  authority  it  is  merely  voidable,  and  may  be  ratified 
or  acquiesced  in  by  the  stockholders,  and  thereby  rendered  bind- 
ing." 

In  3  Thompson's  Commentaries  on  the  Law  of  Corporations, 
section  468,  the  learned  author  says:  "The  strict  rule  that 
directors  cannot  enter  into  contracts  with  the  corporation  does 
not  seem  to  be  practicable.  It  would  operate  to  disable  those 
who  have  already  embarked  their  funds  in  a  corporate  enter- 
prise and  given  to  it  their  personal  attention,  from  assisting  it 
in  time  of  difficulty,  except  at  the  risk  of  doing  so  without 
security.  A  corporation  might  be  in  a  sorry  plight  indeed  if 
one  who  had  already  embarked  his  funds  in  it,  and  who,  from 
the  fact  of  his  being  one  of  its  managers,  is  best  acquainted 
with  its  needs  and  difficulties,  should  not  be  able  to  make  a 
present  advance  of  money  to  it  to  help  it  out  of  those  diffi- 
culties. That  it  is  necessary  for  the  law  to  throw  around  such 
transactions  the  strongest  safeguards  in  order  to  prevent  fraud 
need  not  be  argued.  •  •  *  We  therefore  find  the  prevailing 
doctrine  to  be  that  the  director  of  a  corporation  may  advance 
money  to  it,  may  become  its  creditor,  may  take  from  it  a  mort- 
gage or  other  security,  and  may  enforce  the  same  like  any  other 
creditor — but  always  subject  to  severe  scrutiny,  and  under  the 
obligation  of  acting  in  the  utmost  good  faith." 

In  treating  of  the  relationship  of  directors  of  a  corporation 
to  the  company  itself  and  to  its  stockholders,  the  supreme  court 
of  California  has  applied  the  statutory  rules  governing  a  trus- 
tee and  cestui  que  trust.  ( Cal.  Civ.  Code,  sees.  2228,  2230-2234 ; 
Mont.  Rev.  Codes,  sees.  5374,  5379,  5380.)  We  doubt  the  pro- 
priety of  this  holding  so  far  as  applied  to  the  directors  of  a 
going  concern,  but  the  result  of  the  California  court's  holding 
is  not  different  from  that  of  the  majority  of  the  courts,  as  in- 
dicated in  the  cases  cited  above.    In  Phillips  v.  Sanger  Lumber 
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Co.,  130  Cal.  431,  62  Pac.  749,  there  was  considered  the  validity 
of  a  note  executed  by  the  Sanger  Lumber  Company,  through 
Moore,  its  president,  to  the  Moore  &  Smith  Lumber  Company, 
of  which  Moore  was  president  and  a  large  stockholder,  and,  ap- 
plying the  doctrine  of  the  sections  of  the  California  statutes 
cited  above,  the  court  said:  "A  trustee  or  fiduciary  is,  indeed, 
forbidden  by  section  2230  of  the  Civil  Code  to  take  part  in  any 
transaction  in  which  he,  or  one  for  whom  he  acts  as  agent,  has 
an  interest  adverse  to  that  of  his  beneficiary;  and,  by  section 
2234,  for  him  to  do  so  is  a  fraud  against  the  beneficiary  of  the 
trust.  But  assuming,  though  not  deciding,  that  the  case  comes 
within  the  scope  of  these  provisions,  they  do  not  affect  the  power 
to  execute  the  contract,  where  otherwise  it  exists,  but  only  the 
contract  itself  after  it  is  executed;  that  is  to  say,  they  do  not 
make  the  contract  void,  but  voidable  only  at  the  option  of  the 
beneficiary,  who  may  either  affirm  or  repudiate  it." 

In  Schnittger  v.  Old  Home  Con.  Min.  Co.,  144  Cal.  603,  7S 
Pac.  9,  the  same  court  said:  "A  director  of  a  corporation,  like 
any  other  trustee,  is  bound  to  act  in  the  utmost  good  faith 
toward  his  beneficiary  (Civ.  Code,  sec.  2228),  and  is  forbidden 
to  take  part  in  any  transaction  concerning  the  trust  in  which 
he  has  an  interest  adverse  to  that  of  his  beneficiary  (Civ.  Code, 
sec.  2230) ;  but  he  is  not  absolutely  precluded  from  dealing 
directly  with  the  corporation  of  which  he  is  a  director.  Any 
transaction  between  them  is  subject  to  rigid  scrutiny,  and  is 
voidable  at  the  instance  of  the  beneficiary  for  any  violation  of 
his  duty  as  trustee,  but  is  not  ipso  facto  void." 

While  there  is  some  apparent  conflict  in  the  California  de- 
cisions, it  arises,  doubtless,  from  a  somewhat  indiscriminate 
use  of  the  terms  "void,"  "voidable,"  and  " illegal.' '  In  Pacific 
Vinegar  &  Pickle  Works  v.  Smith,  145  Cal.  352,  104  Am.  St. 
Rep.  42,  78  Pac.  550,  there  is  a  review  of  the  former  decisions, 
and  the  court  rather  loosely  expresses  itself  as  follows:  "These 
are  all  the  cases  from  this  court  cited  by  counsel,  and  none  of 
them  run  counter  to,  but  clearly  recognize  the  distinction  be- 
tween, cases  where  the  director  deals  with  the  corporation,  or 
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his  act,  while  illegal,  is  subsequently  ratified  by  it,  and  cases 
where  he  deals  with  himself  without  the  knowledge  and  approval 
of  the  corporation,  and  where  there  is  no  ratification." 

The  decision  of  this  court  in  Oerry  v.  Bismarck  Bank,  19 
Mont.  191,  47  Pac.  810,  is  not  in  conflict  with  the  views  herein 
expressed.  In  that  case  this  court  was  considering  the  question 
of  actual  fraud  which  Bannister  and  Child,  two  of  the  directors 
of  the  Bannister  Mining  Company,  perpetrated  upon  the  stock 
holders  and  the  company. 

Reason  and  the  decided  weight  of  authority  lead  us  to  the 
conclusion  that  the  notes  sued  on  in  this  present  action  are  not 
illegal  or  void. 

2.  Did  the  exclusion  of  the  notes  prejudicially  affect  the 
interest  of  plaintiff?  In  10  Cyc.  812,  it  is  said:  "So  far  from 
a  contract  between  the  director  and  the  corporation  being  void 
db  initio,  the  law  is  that  in  the  absence  of  fraud  such  a  contract 
is  enforceable  in  an  action  at  law."  In  3  Thompson  on  Corpo- 
rations, section  4067,  the  same  rule  is  stated  as  follows:  "A 
conception  which  illustrates  the  incongruity  of  a  system  of 
judicial  administration,  in  which  a  contract  may  be  either  good 
or  bad  according  to  the  form  of  action  or  kind  of  remedy,  is 
involved  in  the  proposition  that  such  a  contract  is  good  at  law; 
the  director  and  the  corporation  being  different  persons  in 
theory  and  fiction  of  law,  and  not  a  partner  and  his  firm. 
Under  this  theory,  if  the  director  enters  into^  a  contract  with  the 
corporation,  whereby  he  is  to  do  something  for  the  corporation 
for  a  reward,  and  executes  the  contract,  he  is  entitled  to  sue 
the  corporation  on  the  contract  and  recover  the  agreed  price." 
In  other  words,  in  thi3  action  at  law  to  enforce  payment  of  these 
notes,  the  production  of  the  notes  by  the  plaintiff  made  out  his 
prima  facie  case,  and  the  burden  of  proof  was  upon  the  inter- 
veners to  show  such  a  state  of  facts,  if  any  existed,  as  would 
defeat  the  plaintiff's  right  to  recover.  When,  however,  the 
notes  were  excluded,  and  plaintiff  was  forced  to  reply  upon  the 
common  counts,  a  very  much  greater  burden  was  imposed  upon 
him. 
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3.  But  it  is  said  that  the  record  fails  to  show  that  the  cor- 
poration, as  such,  authorized  the  loan  or  the  execution  of  the 
notes.  Assuming,  without  deciding,  that  this  is  correct,  yet 
it  is  an  undisputed  fact  that  the  money  was  received  by  the 
corporation  and  used  for  its  purposes  and  benefit.  Nearly  four 
years  elapsed  between  the  date  of  the  first  note  and  the  bringing 
of  this  action,  and  nearly  two  years  between  the  date  of  the  last 
note  and  the  filing  of  the  complaint  The  interveners  knew 
that  the  money  was  being  borrowed  by  the  corporation  and  the 
purposes  for  which  it  was  to  be  used.  There  was  thus  presented 
the  question  of  ratification,  and  the  further  question  whether 
restitution  of  the  amount  borrowed  is  not  a  condition  precedent 
to  the  right  of  the  interveners  to  have  the  transaction  set  aside, 
if  they  elected  to  avoid  it  within  a  reasonable  time.  But,  in 
any  event,  the  case  was  not  tried  upon  a  correct  theory.  It 
was  error  to  exclude  the  notes  from  evidence,  and  for  this  error 
the  judgment  and  order  denying  a  new  trial  should  be  reversed 
and  the  cause  remanded  for  a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Smith  concur. 


STATE  xx  bxl.  BEADLE  et  al.,  Respondents,  v.  SMITH, 

Justice  of  the  Peace,  Appellant. 

(No.  2,923.) 
(Submitted  December  22,  1910.    Decided  January  16,  1911.) 

[113  Pac.  294.] 

Justices9  Courts — Appearance — Waiver  of  Summons — Jurisdic- 
tion— Certiorari — When  Improper  Remedy. 

Justices'  Courts— Appearance — Waiver  of  Summons. 

1.    By  joining  with  his  codefendant  in  a  motion  to  dismiss  an  actios 
against  them,  in  a  justice's  court,  a  party  waived  service  of 
and  appeared  for  all  purposes. 
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Certiorari — Appeal 

2.  Where  the  remedy  bj  appeal  is  available,  certiorari  does  not  lie. 

Justices'  Courts — Jurisdiction — Certiorari — Where  Improper  Remedy. 

3.  After  a  justice  of  the  peace  had  entered  an  order  dismissing  an 
action  for  nonappearance  of  plaintiff,  he  subsequently  on  motion  of 
plaintiff  vacated  the  judgment  of  dismissal.  Defendants  suffered  judg- 
ment by  default  to  be  rendered  against  them  and  then  applied  to  the 
district  court  for  a  writ  of  review  looking  to  the  annulment  of  the 
judgment  for  want  of  jurisdiction  in  the  justice  at  the  time  it  was 
rendered.  The  judgment  was  annulled.  Held,  that  the  court  erred, 
inasmuch  as  the  propriety  of  the  action  of  the  justice  in  setting  aside 
the  order  of  dismissal  could  have  been  reviewed  on  appeal,  and  that 
therefore  certiorari  did  not  lie. 

Appeal  from  District  Court,  OaUatin  County;  W.  B.  C.  Stew- 
art, Judge. 

• 

Writ  op  Review  by  the  state,  on  the  relation  of  J.  W.  Beadle 

and  another,  against  the  Justice  Court  of  Township  No.  1  of 

Gallatin  County,  W.  Y.  Smith,  Justice  of  the  Peace.    From  a 

judgment  for  relators,  defendant  appeals.    Reversed. 

Mr.  J.  L.  Stoats  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

On  December  9,  1909,  Daniel  Marshall  brought  his  action 
before  W.  Y.  Smith,  a  justice  of  the  peace  for  Township  1  in 
Gallatin  county,  against  J.  W.  Beadle  and  J.  K.  Bailey,  to 
recover  the  sum  of  $299.50,  alleged  to  be  due  as  a  balance  on 
account.  Summons  was  issued  at  once,  but  the  defendants 
could  not  be  found.  An  attachment  was  also  issued  and  levied 
upon  property  belonging  to  defendant  Beadle.  An  alias  sum- 
mons was  afterward,  on  March  7,  1910,  served  on  Beadle,  re- 
turnable on  March  17  at  10  o'clock  A.  M.  Bailey  was  not 
served.  At  the  time  fixed  for  appearance  on  March  17,  the 
justice  postponed  the  time  for  defendants  to  answer  to  3  o'clock 
in  the  afternoon,  because  he  was  engaged  in  the  trial  of  another 
case.    Immediately  following  the  order  of  postponement  the 
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docket  of  the  justice  recites  the  following:  "The  time  for  an- 
swering being  10  A.  M.,  and  plaintiff  not  appearing  within  one 
hour  thereafter,  defendants  made  motion  to  dismiss  case.  At 
this  time  the  above  case  is  dismissed  without  prejudice,  and  the 
attachment  is  dissolved.  The  plaintiff  appeared  in  court  at 
3:30  P.  M.  this  day."  On  the  following  day  the  plaintiff  filed 
a  motion  to  vacate  the  judgment  of  dismissal.  The  justice 
shortened  the  time  for  notice  to  defendants  and  set  the  hearing 
on  the  motion  for  March  19  at  10  o'clock  A.  M.  Defendants 
appeared  by  attorney  " specially  for  argument  on  this  issue." 
Decision  of  the  motion  was  taken  under  advisement  until  March 
21  at  4  o'clock  P.  M.  At  the  hour  appointed  the  justice  sus- 
tained the  motion.  Thereupon,  on  motion  of  counsel  for  plain- 
tiff, defendants  not  being  present  either  in  person  or  by  counsel, 
the  justice,  having  heard  plaintiff's  evidence,  rendered  judg- 
ment against  the  defendants  on  default,  for  the  amount  claimed 
in  the  complaint.  On  March  26  the  defendants  applied  to  the 
district  court  of  Gallatin  county  for  a  writ  of  review  to  annul 
the  judgment  as  void,  because  at  the  time  it  was  rendered  the 
justice  had  lost  jurisdiction  of  the  case.  A  hearing  upon  the 
return  of  the  justice  resulted  in  a  judgment  annulling  the  judg- 
ment of  the  justice,  and  the  defendant  has  appealed. 

The  order  of  postponement  by  the  justice  purports  to  have 
been  made  for  the  benefit  of  the  defendants.  The  question 
whether  the  justice  acquired  jurisdiction  over  the  person  of 
Bailey,  by  his  appearance  at  the  time  this  action  was  taken,  is 
unimportant.  By  joining  with  Beadle  in  the  motion  to  dismiss 
the  action,  he  waived  service  of  summons  and  appeared  for  all 
purposes.  (Revised  Codes,  sec.  6995;  State  ex  rel.  Mackey  v. 
District  Court,  40  Mont.  359,  135  Am.  St.  Rep.  622,  106  Pac 
1098.) 

It  cannot  be  ascertained  definitely  from  the  recitals  of  the 
justice's  docket  whether  the  motion  to  dismiss  was  made  and 
decided  at  3  o'clock  in  the  afternoon  of  the  17th,  or  at  some 
hour  prior  to  that  time.  And  as  the  postponement  of  the  time 
to  answer  was  made  to  3  o'clock,  we  are  at  liberty  to  presume 
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that  the  motion  was  made  and  decided  at  that  time.  The 
justice  of  necessity  had  the  power  to  postpone  the  case  as  he 
did.  (Revised  Codes,  sec.  7034.)  This  section  refers  specif- 
ically to  a  postponement  of  the  trial;  that  is,  the  trial  on  the 
merits  after  issue  has  been  reached  and  a  definite  time  has  been 
fixed  for  it  as  provided  in  section  7004;  yet  the  necessity  for  a 
postponement  in  the  one  case  is  as  cogent  as  in  the  other.  The 
orderly  conduct  of  the  business  before  him  in  the  exigency 
provided  for,  requires  the  justice  to  postpone  all  proceedings  in 
other  cases  until  the  one  in  hand  has  been  disposed  of.  The 
order  postponed,  not  the  trial,  but  the  time  for  answer  until 
3  o'clock  P.  M.  This  necessarily  postponed  the  beginning  of 
the  hour  during  which  the  defendants  must  await  the  appear- 
ance of  the  plaintiff  before  they  could  demand  a  dismissal  of 
the  action.  (Revised  Codes,  sec.  7047.)  It  may  be  that  the 
plaintiff  was  entitled  to  notice  of  the  postponement,  but  whether 
he  was  or  not  it  is  not  important  to  inquire  here.  He  did 
appear  within  the  hour  and  was  entitled  to  have  the  order  of 
dismissal,  erroneously  entered  against  him,  set  aside.  The  jus- 
tice was  not  without  power  to  grant  him  this  relief.  The  de- 
fendants appeared  by  counsel  to  resist  the  motion  and  had 
notice  of  the  time  appointed  to  determine  it.  Having  absented 
themselves  at  the  time  at  which  it  was  determined,  and  failed 
to  tender  or  make  a  defense  after  the  order  was  set  aside,  they 
had  no  cause  for  complaint.  In  any  event,  Beadle  and  Bailey 
had  the  right  of  appeal  to  the  district  court,  whereupon  the 
propriety  of  the  action  of  the  justice  in  setting  aside  the  order 
of  dismissal  could  be  reviewed.  (Revised  Codes,  sees.  7121, 
7122.)  Therefore  certiorari  did  not  lie.  (State  ex  rel.  King 
v.  District  Court,  24  Mont.  494,  62  Pac.  820;  State  ex  rel.  Oris- 
som  v.  District  Court,  31  Mont.  258,  78  Pac.  498.)  The  result 
that  the  judgment  of  the  district  court  is  reversed. 

Reversed. 

Mb.  Justice  Smith  and  Mb.  Justice  Hollow  ay  concur. 
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STATE  ex  rel.  HICKEY  et  al.,  Relators,  v.  DISTRICT 

COURT  et  al.,  Respondents. 

(No.  2,968.) 
(Submitted  December  29,  1910.     Decided  January  16,  1911.) 

[113  Pac.  472.] 

Default  Judgments  —  Vacation  on  Condition  —  Payment  of 
Costs — Order  of  Court — Contemporaneous  Construction — The- 
ory of  Case — Estates  of  Decedents — Pleadings  —  Service — 
Time — Prohibition. 


District  Courts — Orders — Contemporaneous  Construction — Conclusive^ 

1.  The  rule  that,  where  the  terms  of  an  agreement  are  in  any  respect 
doubtful  or  uncertain,  and  the  parties  thereto  have  by  their  own  eon- 
duct  placed  a  construction  upon  it  which  is  reasonable,  such  construc- 
tion will  be  adopted  by  the  courts,  held  applicable  to  an  order  of 
court. 

Same — Theory  of  Case — Appeal. 

2.  Where  a  cause  has  been  tried  on  a  well-defined  theory  in  the  dis- 
trict court,  neither  party  will  be  permitted  on  appeal  to  assume  a 
position  antagonistic  to  such  theory. 

Default  Judgments — Vacation  on  Condition — Payment  of  Costa — Construc- 
tion of  Order. 

3.  For  failure  to  file  a  reply  to  their  second  amended  answer  within 
a  certain  time,  a  judgment  by  default  was  entered  in  defendants'  favor. 
On  the  third  day  thereafter  plaintiff  moved  the  court  to  set  aside 
the  judgment,  assigning  as  grounds  of  the  motion,  inadvertence  and 
excusable  neglect.  This  the  court  did,  "conditioned  upon  plaintiff 
paying  within  five  days  all  costs  incurred  by  defendants  since  the  filing 
of  the  second  amended  answer."  At  the  same  time  the  court  granted 
plaintiff  five  days  within  which  to  file  a  reply  and  set  the  cause  for 
trial,  counsel  for  both  parties  waiving  jury  trial.  Held,  under  the 
doctrine  of  contemporaneous  construction,  as  evidenced  by  the  conduct 
of  both  court  and  counsel,  that  the  order  setting  aside  the  default 
judgment  did  not  make  the  payment  of  costs  incurred  by  defendants 
a  condition  precedent  to  its  becoming  effective. 

Same  —  When  Premature  —  Estates  of  Decedents  —  Pleadings  —  Service  — 
Time. 

4.  Where  one  of  several  defendants,  represented  by  the  same  counsel 
died  pending  the  action,  the  authority  of  such  counsel  to  represent  him 
ceased  until  substitution  of  his  administrator.  In  the  interim  between 
the  date  of  his  death  and  such  substitution,  plaintiff  was  unable  to 
serve  its  reply  upon  anyone  representing  decedent's  estate,  but  was 
entitled  to  a  reasonable  time  after  substitution  within  which  to  do  so. 
Hence,  where  no  time  to  file  such  pleading  after  substitution  was  al- 
lowed, the  entry  of  default,  so  far  as  it  affected  the  estate  of  deceased, 
was  premature  and  the  judgment  a  nullity. 

Application  by  the  state,  on  the  relation  of  Edward  Hicker, 
as  administrator  of  Michael  A.  Hickey,  deceased,  and  others,  for 
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a  writ  of  prohibition  against  the  district  court  of  the  Second 
Judicial  District  in  and  for  the  county  of  Silver  Bow  and  one 
of  its  judges.    Dismissed. 

Mr.  C.  F.  Kelley,  Mr.  W.  B.  Bodgers,  Mr.  L.  0.  Evans,  and 
Mr.  D.  Gay  Stivers  submitted  a  brief  in  behalf  of  Respondents. 
Messrs.  Bodgers  and  Evans  argued  the  cause  orally. 

"A  formal  order  is  not  always  required  to  set  aside  a  judg- 
ment by  default.  Any  act  of  the  court  inconsistent  therewith 
may  operate  to  vacate  the  judgment."  (6  Ency.  of  PI.  &  Pr. 
160;  Watson  v.  Harris,  65  Tex.  61;  Pirn  v.  St.  Louis,  122  Mo. 
655,  27  S.  W.  525 ;  Hestres  v.  Clements,  21  Cal.  425 ;  Sawtelle 
v.  Muncy,  116  Cal.  435,  48  Pac.  387;  Cornell  University  v. 
Denny  Hotel  Co.,  15  Wash.  433,  46  Pac.  655.) 

If  there  be  any  doubt  in  the  mind  of  the  court  about  the  true 
meaning  of  the  order  of  June  21,  1909,  this  doubt  must  dis- 
appear and  yield  to  the  evident  construction  which  was  placed 
upon  it  by  the  court,  and  by  both  the  defendants'  and  plaintiff's 
counsel.  Beyond  all  doubt,  all  parties  construed  the  order  of 
the  court  as  being  effectual  for  the  purpose  of  immediately 
vacating  and  setting  aside  said  judgment.  Having  so  con- 
strued said  orders  in  the  presence  of  plaintiff's  counsel,  the 
defendants  will  not  now  be  heard  to  say  that  this  construction 
was  erroneous.  This  proposition  finds  sure  foundation  in  two 
well-known  principles  of  law:  First,  the  doctrine  of  practical 
construction ;  second,  that  where  a  party  to  a  lawsuit  construes 
an  order  made  therein,  or  a  pleading  filed  therein,  or  adopts  a 
certain  theory  in  regard  to  the  same,  and  acts  upon  it  without 
objection,  he  will  not  thereafter  be  heard  to  say  that  his  own 
construction  or  his  own  theory  was  erroneous  and  incorrect, 
and  urge  another  construction  to  the  prejudice  of  the  opposite 
party.  The  doctrine  of  practical  construction  is,  in  substance, 
that  where  the  parties  interested  in  a  contract,  or  in  an  order 
such  as  this,  or  other  written  instrument,  join  in  construing 
the  same  in  a  certain  way,  this  construction  is  binding  upon  the 
court,    and   is   in   law   the   proper   construction.     (People   v. 

42  Mont. — 82 
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Murphy,  119  111.  159,  6  N.  B.  493 ;  Chicago  v.  Sheldon,  9  Wall. 
54,  19  L.  Ed.  596;  Paxton  v.  Smith,  41  Neb.  56,  59  N.  W.  690: 
Nickerson  v.  Atchinson,  17  Fed.  410,  3  McCrary,  455.)  In 
consideration  of  orders  such  as  the  one  which  we  are  now  con- 
sidering, the  courts  give  especial  force  to  the  construction  placel 
upon  said  orders  by  the  counsel,  as  will  be  seen  by  an  examina- 
tion of  the  following:  Wolff  &  Co.  v.  Canadian  Pac.  Ry.  Co., 
123  Cal.  541,  56  Pac.  453;  Ransom  *t  al.  v.  New  York,  Fed. 
Cas.  No.  11,572,  4  Blatchf.  157;  Ex  parte  Ransom  v.  City  of 
New  York,  61  U.  S.  581,  15  L.  Ed.  1000. 

To  the  effect  that  where  a  party  to  litigation  construes  an 
order  made  therein,  or  adopts  a  certain  theory  in  regard  to  the 
same  and  acts  upon  it  without  objection,  he  will  not  thereafter 
be  heard  to  say  that  his  own  construction  was  erroneous  and 
incorrect,  and  urge  another  construction,  or  another  theory  to 
the  prejudice  of  the  opposite  party,  see  the  following:  Fleming 
v.  Lockwood,  36  Mont.  384,  122  Am.  St.  Rep.  375,  92  Pac.  962, 
14  L.  R.  A.,  n.  s,  628,  13  Ann.  Cas.  263;  Meals  v.  De  Soto 
Mining  Co.,  33  Wash.  302,  74  Pac.  470;  Sherman  v.  Sweeny, 
29  Wash.  321,  69  Pac.  1117 ;  Talbott  v.  Butte  City  Water  Co , 
29  Mont.  17,  73  Pac  1111 ;  Burning  v.  Walz,  42  Or.  109,  71  Pac. 
662. 

The  findings  of  the  lower  court,  the  petition  of  the  relators  and 
the  undisputed  facts  as  they  appear  upon  the  record  in  this  pro- 
ceeding, each  and  all  show  conclusively  that  the  condition  men- 
tioned in  the  order  of  June  21,  1909,  and  particularly  the  time 
limit  therein,  even  though  it  be  regarded  as  a  condition  precedent, 
was  waived  by  the  petitioners ;  and  if  such  be  truer,  this  court  can- 
not prohibit  the  district  court  from  trying  the  cause.  The  condi- 
tion mentioned  in  said  order  was  a  condition  made  for  the  benefit 
of  the  defendants.  Any  and  every  condition  made  for  the  benefit 
of  a  party  may  be  either  released  or  waived.  If  released  or 
waived,  a  strict  compliance  is  not  required.  This  waiver  may 
be  either  express  or  implied.  The  one  is  no  stronger  or  more 
effective  than  the  other.  Whether  a  waiver  has  in  fact  been 
made  depends  upon  the  conduct  of  the  party,  and  how  the 
opposing  party  is  entitled  to  view  his  conduct,  but  not  upon 


42  Mont.]     State  ex  eel.  Hickey  v.  District  Coubt.  499 

any  secret  belief  or  concealed  intention  of  the  party  charged 
with  such  waiver.  (State  ex  rel.  Caldwell  v.  District  Court,  17 
Mont.  329,  42  Pac.  850;  Ransom  v.  New  York,  supra;  Ex  parte 
Ransom  v.  City  of  New  York,  supra;  Ricketts  v.  Pollack,  48 
Misc.  Rep.  348,  95  N.  Y.  Supp.  579;  Reefer  v.  Grand  Trunk 
Ry.  Co.,  59  Hun,  627,  13  N.  Y.  Supp.  860;  James  Sons  &  Co. 
v.  Gott,  55  W.  Va.  223,  47  S.  E.  649;  Cornell  University  v. 
Denny  Hotel  Co.,  supra;  Green  v.  Brown,  11  N.  M.  658,  72 
Pac.  18 ;  Saw  telle  v.  Muncy,  116  Cal.  435,  48  Pac.  387 ;  Hestres 
v.  Clements,  21  Cal.  425;  Walker  v.  Cameron,  78  Iowa,  315, 

43  N.  W.  199;  Vernia  v.  Lawson,  54  Ind.  486;  Central  Land 
Co.  v.  O'Benchain,  92  Va.  130,  22  S.  E.  879.) 

The  court  ordered  the  plaintiff  to  pay  all  of  defendants' 
costs  incurred  since  the  filing  of  the  second  amended  complaint. 
Whenever  by  the  law  or  order  of  the  court  something  must  be 
done,  either  by  the  party  claiming  his  costs  or  by  a  ministerial 
officer,  before  the  opposing  party  can  know  what  costs  to  pay, 
the  same  must  be  done  before  such  party  can  be  put  in  default. 
(Brown  v.  Brown,  27  S.  C.  153,  3  S.  E.  70;  Southerland  v. 
Sheffield,  2  Wend.  293;  Ransom  v.  New  York,  supra.) 

In  behalf  of  Relators,  there  was  a  brief  by  Messrs.  Maury 
&  Templeman,  and  Mr.  John  Lindsay.  Oral  argument  by  Mr. 
H.  L.  Maury. 

It  is  contended  that  relators  had  waived  the  payment  of  the 
five  dollars.  The  acts  constituting  the  waiver  are  said  to  be: 
(1)  The  failure  of  any  of  their  attorneys  to  demand  payment 
of  that  sum,  and  (2)  the  stipulation  entered  into  with  counsel 
for  plaintiff  Washoe  Copper  Company,  after  the  default  had 
become  absolute,  five  days  after  June  21,  1909,  the  condition 
not  having  been  fulfilled,  that  the  court  might  vacate  the  setting 
of  the  case  for  trial.  When  the  stipulation  was  entered  into, 
the  five  days  had  expired,  and  the  judgment  sought  to  be  set 
aside  was  for  all  time  final  unless  appealed  from.  (See  authori- 
ties hereafter  cited.)  The  proposition  that  an  attorney  cannot 
give  away  his  client's  rights  is  not  a  matter  of  discretion  or 
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lightly  to  be  considered.  It  has  its  roots  in  the  constitutional 
foundations  of  the  law.  To  hold  in  this  case  that  after  the 
rights  of  Hickey,  Lindsay  and  others  had  matured,  the  condition 
remained  unfulfilled  for  the  five  days,  the  judgment  had  ma- 
tured, their  attorney  could  donate  their  rights  by  any  conduct 
of  his,  is  to  hold  that  Hickey  and  Lindsay  can  be  deprived  of 
their  property  without  any  process  in  law,  and  without  any  act 
of  theirs.  There  would  be  but  one  method  of  escape  from  this 
sequence  of  reasoning,  and  that  is,  "Does  the  statute  in  force 
at  the  time  permit  it?"  This  escape  has  been  completely  barred 
by  the  decision  of  this  court  in  Harris  v.  Roote,  28  Mont  167, 
72  Pac.  429. 

Did  the  judgment  become  absolutely  final,  as  far  as  the  dis- 
trict court  was  concerned,  on  June  26,  1909 1  Where  one 
comes  into  court  seeking  relief  from  neglect,  and  the  court 
relieves  him  from  the  consequences  thereof  on  condition  that 
he  place  his  adversary  in  the  same  situation  financially  that 
the  latter  was  in  before  the  neglect,  and  he  does  not  except  to 
the  order  fixing  the  condition,  does  not  appeal  from  the  order 
fixing  the  condition,  does  not  state  his  inability  to  fulfill  the 
condition  or  claim  that  the  condition  is  oppressive  in  any  way, 
but  treats  his  adversaries'  rights  with  forgetfulness  amounting 
to  contempt,  he  will  not  thereafter  gain  the  favorable  ear  of  a 
court  of  justice.  Under  such  conditions  the  default  stands. 
(Hartman  v.  Olvera,  49  Cal.  101;  Gregory  v.  Hay  ties,  21  Cal. 
443;  Willink  v.  Renwick,  22  Wend.  608;  Sands  v.  McClelan, 
6  Cow.  582;  Friese  v.  Homeopathic  Ins.  Co.,  107  Pa.  134; 
Mabley  v.  Judge,  41  Mich.  31,  1  N.  W.  985.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  June,  1905,  the  Washoe  Copper  Company  commenced 
an  action  in  the  district  court  of  Silver  Bow  county  against 
Michael  A.  Hickey  and  others  to  recover  damages  for  trespasses 
upon  certain  real  property  and  for  an  injunction  to  prevent 
the  repetition  of  the  trespasses.    In  its' complaint  the  plaintiff 
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alleges  that  it  is  the  owner  and  entitled  to  the  possession  of 
lots  12,  13,  and  14,  of  block  12,  Leggat  &  Foster's  addition  to 
the  city  of  Butte,  together  with  all  the  lodes,  leads  and  minerals 
within  each  and  all  of  said  lots;  that  the  defendants  have 
theretofore  trespassed  upon  the  premises,  extracted  minerals 
therefrom,  and  threaten  to  continue  such  trespasses.  In  Octo- 
ber, 1908,  the  defendants  filed  their  second  amended  answer, 
in  which  they  deny  the  allegations  of  ownership  *nd  right  of 
possession  in  the  plaintiff  to  a  certain  portion  of  the  premises, 
which  portion  is  described  by  metes  and  bounds.  The  defend- 
ants admit  their  entry  upon  the  described  portion  and  their 
purpose  to  continue  operations.  As  an  equitable  counterclaim, 
the  defendants  allege  that  plaintiff's  claim  to  the  premises,  if 
any  it  has,  is  founded  upon  certain  placer  locations  of  the 
ground,  by  John  A.  Leggat  and  others,  which  locations  were 
carried  to  patent,  and  patent  received  and  recorded.  It  is  then 
alleged  that  at  the  date  of  the  application  for  placer  patent 
there  existed  upon  the  ground  a  certain  well  known  lead,  loder 
or  vein  bearing  valuable  mineral,  which  known  lead,  lode  or  vein, 
together  with  twenty-five  feet  on  each  side*  thereof,  constitute* 
the  portion  of  the  ground  described  by  metes  and  bounds;  that 
in  the  application  for  placer  patent  the  locators  did  not  apply 
for  patent  to  any  lead,  lode  or  vein  within  the  boundaries  of 
their  placer  locations;  that  in  1903  Hickey,  Lindsay  and  Lewi* 
located  the  ground  described  by  metes  and  bounds,  as  the  Lizzie 
Fraction  quartz  lode  mining  claim,  and  thereafter  did  all  things 
necessary  to  perfect  their  location  and  perpetuate  the  same,  and 
thereafter  made  application  for  patent,  which  application  was 
contested  by  the  plaintiff  company,  and  the  proceedings  were 
before  the  land  department  at  the  time  the  answer  was  filed. 
A  motion  was  interposed  to  strike  a  part  of  the  answer,  and  on 
February  23,  1909,  sustained  in  an  order  which  granted  plain- 
tiff twenty  days  within  which  to  file  a  reply.  The  reply  was 
not  filed  within  the  time  allowed,  and  on  March  30,  1909,  the 
death  of  Michael  A.  Hickey,  which  occurred  on  January  28, 
1909,  was  suggested  to  the  court;  Edward  Hickey,  special  ad- 
ministrator of  his  estate,  was  substituted;  and  on  motion  of 
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counsel  for  defendants  the  default  of  plaintiff,  for  failure  to 
reply,  was  entered,  and  judgment  for  the  defendants  quieting 
their  title  to  the  land  described  by  metes  and  bounds  was  ren- 
dered and  entered.  On  April  2  plaintiff  moved  to  have  the 
default  set  aside,  assigning  as  reasons,  among  others,  inadvert- 
ence and  excusable  neglect.  A  copy  of  the  proposed  reply  was 
tendered  with  the  motion.  On  June  21,  1909,  this  motion  came 
on  for  hearing,  was  heard,  and  disposed  of  in  an  order  of  the 
court  as  follows:  "After  argument  of  counsel  being  heard  and 
submitted,  the  court  grants  the  said  motion,  conditioned  upon 
the  plaintiff  paying  within  five  days  all  costs  incurred  by  de- 
fendants since  the  filing  of  the  second  amended  answer. 
•  •  •  Plaintiff  was  by  the  court  granted  five  days  to  reply 
to  the  second  amended  answer.  Counsel  for  both  parties  in 
open  court  waives  trial  by  jury,  and  the  case  was  by  the  court 
set  for  trial  on  Tuesday,  September  7,  1909."  At  the  same 
time,  and  in  the  presence  of  court  and  counsel  for  defendants, 
plaintiff  filed  its  reply.  On  August  11,  1909,  counsel  for  the 
respective  parties  stipulated  that  the  setting  of  the  cause  for 
trial  be  vacated,  and  on  August  30  the  court  vacated  the  setting 
pursuant  to  the  stipulation.  On  April  11,  1910,  defendants 
moved  the  court  to  dissolve  all  injunctions  which  had  been 
issued  in  the  cause  at  the  instance  of  plaintiff;  but,  before  this 
motion  was  heard,  plaintiff  moved  the  court  for  certain  orders. 
On  September  12,  1910,  the  court  heard  and  denied  both  motions 
in  toto.  On  September  19  the  court  filed,  and  had  made  a  part 
of  its  former  order,  a  memorandum  explanatory  of  its  order  of 
September  12.  On  September  28,  1910,  plaintiff  filed  in  court 
its  motion  to  have  the  cause  placed  upon  the  trial  calendar  for 
trial.  On  October  3,  the  time  noticed  for  the  hearing  of  the 
last  motion,  defendants  presented  to  the  court  their  written  ob- 
jections to  the  court  hearing  such  motion,  and  thereafter  took  no 
further  part  in  the  proceedings.  On  October  3  the  court  over- 
ruled defendants'  objections,  granted  the  plaintiff's  motion,  and 
placed  the  cause  on  the  trial  calendar  for  trial  upon  the  plead- 
ings theretofore  filed.  Counsel  for  defendants  then  presented  to 
this  court  their  application  for  a  writ  of  prohibition.    An  alter- 
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native  writ  was  issued,  and  upon  the  return  the  respondents 
moved  to  quash,  and  the  proceeding  was  submitted  for  determin- 
ation. 

The  principal  question  arises  upon  a  construction  of  the  order 
made  by  the  trial  court  on  June  21,  1909.  That  order  was  made 
upon  the  motion  of  plaintiff  to  set  aside  the  judgment,  open  the 
default,  and  permit  a  reply  to  be  filed.  The  order  reads:  "The 
court  grants  the  said  motion,  conditioned  upon  plaintiff  paying, 
within  five  days,  all  costs  incurred  by  defendants  since  the  filing 
of  the  second  amended  answer."  That  the  payment  of  costs 
was  not  intended  to  be  a  condition  precedent  to  setting  aside  the 
default  and  judgment  seems  to  us  apparent:  (1)  The  order  is 
written  in  the  present  tense,  and  its  effect  is  to  set  aside  the 
judgment  and  open  the  default  instanter.  (2)  The  plaintiff 
was  given  five  days  within  which  to  pay  the  costs.  If  the  court 
intended  that  the  payment  of  costs  should  be  a  condition  prece- 
dent to  opening  the  default  and  vacating  the  judgment,  cer- 
tainly language  which  more  clearly  expressed  that  intention 
could  have  been  employed.  (3)  The  amount  of  the  costs  was 
not  specified.  The  judgment  included  five  dollars  costs ;  but  the 
order  includes  all  costs  incurred  by  defendants  since  the  filing  of 
their  second  amended  answer.  Whether  there  were  any  costs 
other  than  the  five  dollars  we  do  not  know ;  but,  in  view  of  the 
language  in  which  the  order  is  couched,  and  other  considerations 
hereafter  to  be  noticed,  it  seems  reasonable  that  the  court  in- 
tended that  some  claim  for  costs  should  be  presented  by  the 
defendants  who  were  in  a  position  to  know  what  costs  they  had 
incurred  between  the  dates  mentioned.  (4)  The  court  in  effect 
construed  its  order'  as  one  operating  in  prasenti:  (a)  As  a  part 
of  the  same  order,  the  court  granted  the  plaintiff  five  days 
within  which  to  file  its  reply.  If  the  default  and  judgment 
were  not  set  aside,  the  plaintiff  had  no  right  to  file  a  reply,  and 
it  is  only  upon  the  theory  that  the  order  was  intended  to  act  in 
prasenti  that  there  can  be  any  justification  whatever  for  the 
action  of  the  court  in  granting  leave  to  reply.  Under  this  latter 
provision  of  the  order,  the  reply  might  have  been  filed  on  the 
same  day  and  immediately  upon  leave  being  granted — which 


501       State  ex  eel.  Hickey  v.  District  Coubt.     [Dee.  T.  10 

was  the  fact  in  this  instance — although  the  costs  need  not  have 
been  paid  until  the  last  hour  of  the  fifth  day  thereafter,  (b) 
The  court  at  the  time  set  the  cause  for  trial.  If  the  default  and 
judgment  had  not  been  set  aside,  there  was  not  any  cause  to  be 
tried,  and  this  part  of  the  court's  order  would  be  ridiculous.  It 
is  only  upon  the  theory  that  the  order  setting  aside  the  judg- 
ment and  default  operated  in  prcesenti  that  there  can  be  any 
possible  justification  for  this  portion  of  the  order.  (5)  Counsel 
for  both  parties  also  gave  a  like  construction  to  the  order.  The 
minutes  recite  that,  upon  the  order  being  made  setting  aside  the 
default  and  judgment,  "counsel  for  both  parties  in  open  court 
waived  trial  by  jury."  Waived  trial  of  whatf  If  the  judg- 
ment and  default  had  not  been  set  aside,  there  was  not  anything 
to  be  tried,  and  the  fact  that  counsel  for  defendants  waived  a 
jury  trial  is  inexplicable  upon  any  theory  except  that  they  un- 
derstood the  order  to  operate  in  the  present. 

If  we  were  compelled  to  construe  the  order  setting  aside  the 
default  as  if  it  stood  alone,  we  might  experience  some  difficulty. 
The  courts  have  not  agreed  as  to  the  meaning  of  such  orders. 
In  each  of  the  following  cases,  it  was  held  that  the  payment  of 
the  amount  mentioned  was  a  condition  precedent  to  the  order 
taking  effect:  Gregory  v.  Haynes,  21  Cal.  443;  Hartman  v. 
Olvera,  49  Cal.  101;  Sands  v.  M'Clelan,  6  Cow.  (N.  Y.)  582; 
Friese  v.  Homeopathic  if.  L.  Ins.  Co.,  107  Pa.  134;  Mabley  v. 
Superior  Court,  41  Mich.  31,  1  N.  W.  985.  On  the  contrary,  in 
Dana  v.  QUI,  5  J.  J.  Marsh.  (Ky.)  242,  20  Am.  Dec.  255,  the 
order  read:  "It  is  ordered  that  the  nonsuit  rendered  herein  be 
set  aside,  upon  payment  of  costs."  The  court  said:  "What 
effect,  then,  shall  that  part  of  the  order  have,  which  declares  the 
nonsuit  to  be  set  aside,  upon  payment  of  costs T  We  answer: 
No  other  than  to  impose  an  obligation  upon  the  plaintiff  to  pay 
the  costs  occasioned  by  his  default,  and,  if  he  does  not,  it  may 
furnish  a  good  cause  for  attachment,  to  compel  their  payment  or 
justify  suing  out  execution  for  the  amount.  •  *  •  Our  con- 
struction of  the  order  setting  aside  the  nonsuit  in  this  case  is 
that  it  is  positive,  and  not  contingent ;  and  the  language  is  that 
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usually  employed  by  clerks  to  show  that  the  nonsuit  was  set 
aside,  and  that  the  plaintiff  should  pay  the  costs." 

In  OUlUand  v.  Rappleyea,  15  N.  J.  L.  138,  the  order  was :  "That 
the  verdict  be  set  aside  and  a  new  trial  granted  on  payment  of 
cost 8."  The  court  said:  "But  the  payment  of  costs,  when  it  is 
ordered,  is  annexed  as  a  condition  upon  which  the  party  may 
have  a  new  trial,  and  yet  not  strictly  as  a  condition  in  such  a 
sense  that,  if  it  is  not  performed,  there  shall  be  no  new  trial. 
It  is  rather  an  order  on  the  party  at  whose  instance  the  verdict 
has  been  set  aside  that  he  shall  pay  the  costs  of  the  first  trial, 
which  order,  like  other  interlocutory  orders,  may  be  enforced  by 
attachment." 

In  People  ex  rel.  Attorney  General  v.  Murphy,  119  111.  159,  6 
N.  E.  488,  the  court  said:  "It  is  a  familiar  rule  of  construction 
that  when  the  terms  of  an  agreement  are  in  any  respect  doubtful 
or  uncertain,  and  the  parties  to  it  have,  by  their  own  conduct, 
placed  a  construction  upon  it  which  is  reasonable,  such  con- 
struction will  be  adopted  by  the  courts,  in  the  event  of  litigation 
concerning  it."  This  rule  may  very  well  be  said  to  be  one  of 
universal  recognition.  While  it  applies  primarily  to  contracts 
and  like  instruments,  we  do  not  see  any  reason  for  its  application 
to  them  which  is  not  equally  cogent  for  its  application  to  an 
order  of  court.  In  fact,  the  supreme  court  of  the  United  States 
appears  to  have  laid  great  stress  upon  the  theory  of  an  order  of 
court  entertained  and  acted  upon  by  the  litigating  parties  in 
Ex  parte  Ransom  v.  City  of  New,  York,  20  How.  581,  15  L.  Ed. 
1000,  where,  in  discussing  a  case  somewhat  similar  to  the  one 
before  us,  in  the  course  of  the  opinion  it  said:  "We  concur  in 
this  view  of  the  court,  and  we  are  also  satisfied,  from  the  course 
of  the  proceedings  preparatory  to  the  motion  for  the  new  trial, 
the  hearing  of  that  motion,  and  the  turning  of  the  case  into  a 
bill  of  exceptions  with  a  view  to  a  writ  of  error,  it  was  the  under- 
standing of  both  parties  that  the  judgment  of  the  12th  of  De- 
cember was  to  be  considered  as  vacated. ' ' 

It  has  been  the  rule  in  this  state  for  many  years  that:  "When 
a  cause  has  been  tried  upon  a  certain  well-defined  theory,  neither 
party  will  be  heard  in  this  court,  on  oral  argument,  for  the  first 
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time  to  assume  a  position  antagonistic  to  such  theory.'9  {Td> 
bott  v.  Butte  City  Water  Co.,  29  Mont.  17,  73  Pac.  1111.)  The 
rule  announced  in  People  v.  Murphy  and  recognized  by  the 
supreme  court  of  the  United  States  is  known  as  the  rule  of 
practical  or  contemporaneous  construction,  and  the  reason  for 
its  application  is  the  same  as  that  for  the  rule  announced  in  the 
Tcdbott  Case,  viz. :  That  a  party  will  not  be  heard  to  shift  his 
position  to  the  prejudice  of  his  adversary.  The  fact  that  coun- 
sel for  defendants  acted  upon  the  order  of  June  21,  1909,  as 
though  it  operated  to  set  aside  the  judgment  at  that  time,  may 
well  have  led  the  plaintiff  to  believe  that  a  memorandum  of  costs 
would  be  presented,  and,  until  presented,  the  costs  were  not  to 
be  paid ;  or  that  the  costs  should  be  paid  within  five  days  if  the 
cost  bill  was  presented  within  that  time.  To  hold  that  the  pay- 
ment of  costs  was  a  condition  precedent  to  the  order  taking  effect 
would  do  violence  to  the  construction  placed  upon  the  order  by 
the  trial  court  and  counsel  for  both  parties,  and  would  have  the 
effect  of  denying  a  trial  of  the  cause  upon  the  merits ;  while  to 
hold  the  contrary  carries  out  the  manifest  understanding  of  the 
lower  court  and  counsel  and  insures  a  trial  upon  the  merits — a 
result  which  ought  to  be  accomplished  in  every  case  if  it  can  be 
without  prejudice  to  any  substantial  right  of  either  party.  If 
there  was  not  any  other  reason  for  our  conclusion,  we  would  not 
hesitate  to  declare  this  sufficient.  There  is,  however,  another 
consideration  which  seems  to  justify  the  same  result. 

The  plaintiff  was  defaulted  by  reason  of  its  failure  to  file  a 
reply  within  twenty  days  after  February  23,  1909.  When  the 
order  fixing  that  time  was  made,  Michael  A.  Hickey,  one  of  the 
defendants  and  a  necessary  party,  had  died.  The  authority  of 
the  attorneys  for  defendants  to  represent  him  ceased  until  there 
was  a  substitution  of  his  administrator,  which  was  not  made  un- 
til March  30.  From  the  date  of  his  (Hickey's)  death  on  Janu- 
ary 28,  until  the  substitution  was  made,  there  was  not  anyone 
upon  whom  service  of  a  reply  could  be  made  so  far  as  that 
defendant's  interest  was  concerned.  Under  such  circumstances. 
plaintiff  was  entitled  to  a  reasonable  time  at  least,  after  the 
substitution  was  made,  to  serve  and  file  the  reply ;  but  there  was 
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not  any  time  allowed  whatever,  and  the  judgment  of  March  30, 
so  far  as  it  affected  the  estate  of  Michael  A.  Hickey,  was  entered 
prematurely  and  was  a  nullity.  In  Palmer  v.  McMaster,  8 
Mont.  186, 19  Pac.  585,  this  court  said:  "A  judgment  by  default 
entered  too  soon  is  as  much  a  nullity  as  if  it  had  been  taken  on  a 
defective  service."  If,  then,  the  default  should  not  have  been 
entered  in  the  first  instance,  it  should  have  been  set  aside  with- 
out condition. 

Upon  the  entire  record  as  presented,  we  think  the  trial  court 
had,  and  now  has,  jurisdiction  to  try  the  cause  upon  the  merits, 
and  its  further  proceeding  will  not  be  restrained.  The  motion 
to  quash  is  sustained,  and  the  proceeding  is  dismissed. 

Dismissed. 

Mr.  Chief1  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


ESSELSTYN,  Appellant,  v.  HOLMES,  Respondent, 

(No.  2,924.) 
(Submitted  December  24,  1910.    Decided  January  24,  1911.) 

[114  Pac.  118.] 

Goodwill — Trade  Marks  and  Names — Exclusive  Enjoyment — In- 
junction— Implied  Findings — Assignment  of  Errors — Briefs. 

Findings — When  Implied. 

1.  Where  the  court's  findings  are  general  in  terms,  any  finding  not 
specifically  made  but  necessary  to  support  the  judgment,  will  be  im- 
plied. 

Appeal — Assignment  of  Errors — Briefs. 

2.  Errors  not  assigned  in  appellant's  brief  will  not  be  considered. 

Goodwill — Exclusive  Enjoyment. 

3.  The  goodwill  of  a  business  is  property  capable  of  transfer,  and  the 
owner  thereof  is  entitled  to  the  same  protection  in  its  exclusive  enjoy- 
ment as  he  is  in  that  of  his  tangible  possessions. 

Trade  Names — When  not  Subject  to  Exclusive  Enjoyment. 

4.  Though,  upon  principles  analogous  to  those  which  apply  to  techni- 
cal trademarks,  a  person  may  be  protected  in  the  exclusive  use  of  his 
own  name,  or  that  of  a  place,  building  or  other  designation  selected 
by  him  and  by  use  of  which,  in  connection  with  his  business,  he  has 
acquired  for  it  a  valuable,  goodwill,  names  which  are  generic  or  merely 
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descriptive  of  an  article  of  trade,  or  geographical  names  designating 
certain  districts  of  country,  are  not  subject  to  exclusive  appropriation 
for  such  purpose. 

Same — Exclusive  Use — Injunction. 

5.  Held,  that  the  district  court  properly  refused  to  enjoin  the  defend- 
ant from  using  the  trade  name  "Owl  Creek  Coal"  in  the  aale  of  coal 
which  the  court  found  was  mined,  in  common  with  that  dealt  in  or 
plaintiff,  in  a  region  of  country  known  as  the  owl  creek  coal  field, 
which  name  had  not,  by  long  association  with  plaintiff's  coal  business, 
acquired  a  peculiar  or  secondary  meaning. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  E.  E.  Esselstyn  to  enjoin  George  B.  Holmes  from 
using  a  certain  trade  name  in  the  sale  of  coal  handled  by  him* 
Defendant  had  judgment,  and  plaintiff  appeals.    Affirmed. 

Mr.  C.  A.  Spaulding,  in  behalf  of  Appellant,  submitted  a  brief, 
and  argued  the  cause  orally. 

A  competitor  in  trade  will  be  enjoined  from  using  a  name  or 
designation  for  a  product  which  had  theretofore  been  adopted 
and  used  by  another,  and  under  which  a  business  had  been 
built  up  and  a  demand  created  for  such  product  under  such 
designation.  Injunctive  relief  in  such  a  case  is  granted  under 
the  principle  that  it  is  a  fraud  for  such  competitor  to  use  such 
trade  name  to  induce  the  public  to  believe  that  his  product  is 
that  of  the  person  first  adopting  the  same,  and  not  at  all  because 
the  person  seeking  relief  has  a  valid  technical  trademark.  (Fox 
Co.  v.  Glynn,  191  Mass.  344,  114  Am.  St.  Rep.  619,  78  N.  E.  89, 
9  L.  R.  A.,  n.  s.,  1096 ;  Coates  v.  Merrick  etc.  Co.,  149  U.  S.  562, 
13  Sup.  Ct.  966,  37  L.  Ed.  847 ;  Von  Mumm  v.  Frash,  56  Fed. 
830;  Saxlehner  v.  Eisner,  179  U.  S.  19,  21  Sup.  Ct.  7,  45  L.  Ed. 
60 ;  Sperry  v.  Percival  M.  Co.,  81  Cal.  252,  22  Pac.  651 ;  Striven 
v.  North,  134  Fed.  366,  67  C.  C.  A.  348.) 

It  also  no  longer  admits  of  doubt  that  a  court  of  equity  will 
enjoin  the  subsequent  use  of  a  trade  name,  under  which  a  profit- 
able business  has  developed,  whether  the  name  be  one  susceptible 
of  exclusive  appropriation  as  a  technical  trademark  or  not.  (/*- 
ternational  etc.  Co.  v.  Rogers,  66  N.  J.  Eq.  119,  57  Atl.  1037, 
2  Ann.  Cas.  407;  Qato  v.  El  ModeUo  etc.  Co.,  25  Fla,  886,  23 
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Am.  St.  Rep.  537,  7  South.  83,  6  L.  R.  A.  823;  Putnam  Nail 
Co.  v.  Bennett,  43  Fed.  800;  Elgin  etc.  Co.  v.  Illinois  etc.  Co., 
89  Fed.  487;  Shaver  v.  Heller  dt  Merz  Co.,  108  Fed.  821,  48 
C.  C.  A.  48 ;  Weinstock  etc.  Co.  v.  Marks,  109  Cal.  529,  50  Am. 
St.  Rep.  57,  42  Pac.  142,  30  L.  R.  A.  182 ;  American  W.  Watch 
Co.  v.  United  States  Watch  Co.,  173  Mass.  85,  73  Am.  St.  Rep. 
263,  53  N.  B.  141,  43  L.  R.  A.  826 ;  Pillsbury  etc.  Co.  v.  Eagle, 
86  Fed.  608,  41  L.  R.  A.  162,  30  C.  C.  A.  386 ;  Dodge  Stationery 
Co.  v.  Dodge,  145  Cal.  380,  78  Pac.  879;  Lynn  Shoe  Co.  v. 
Auburn  Shoe  Co.,  100  Me.  461,  62  Atl.  499,  4  L.  R.  A.,  n.  s.,  960.) 

Respondent's  sole  contention  in  the  court  below  was  that  the 
same  adopted  by  appellant  for  his  coal  was  geographical  in 
character  and  hence  not  susceptible  of  exclusive  appropriation 
as  a  trade  name.  But  even  as  to  a  strictly  geographical  name 
equity  will  protect  one  in  the  exclusive  use  of  it  as  a  trade  name, 
if  by  reason  of  such  use  it  has  acquired  a  secondary  significa- 
tion, and  in  the  mind  of  the  public  stands  for  a  particular 
product  rather  than  the  particular  place  where  such  product  is 
produced.  (American  W,  Watch  Co.  v.  United  States  Watch 
Co.,  173  Mass.  85,  73  Am.  St.  Rep.  263,  53  N.  E.  141,  43  L.  R. 
A.  826 ;  Qlobe-W  ernecke  Co.  v.  Brown,  121  Fed.  185 ;  Elgin  etc. 
Co.  v.  Illinois  etc.  Co.,  89  Fed.  487 ;  Drake  Medicine  Co.  v.  Oless- 
ner,  68  Ohio  St.  337,  67  N.  E.  722 ;  Pillsbury  etc.  Co.  v.  Eagle, 
86  Fed.  608,  41  L.  R.  A.  162,  30  C.  C.  A.  386 ;  Gage-Downs  Co. 
v.  Featherbone  Co.,  83  Fed.  213;  Buzby  v.  Davis,  150  Fed.  275, 
80  C.  C.  A.  163,  10  Ann.  Cas.  68.)  Upon  the  proposition  of  a 
slight  change  in  a  trade  name  being  an  insufficient  answer  to  a 
suit  to  restrain  such  modified  user,  see  Saxlehener  v.  Eisner  Co., 
179  U.  S.  19,  21  Sup.  Ct.  7,  45  L.  Ed.  60;  Enoch  Morgan  Co.  v. 
Whittier-Coburn  Co.,  118  Fed.  657;  Hopkins  on  Unfair  Trade, 
p.  195,  et  seq. 

The  actual  motive  or  intent  of  defendant  is  immaterial,  if  his 
acts  were  such  as  would  tend  naturally  to  deceive  the  public 
and  bring  about  damage  to  business.  (Nesne  v.  Sundet,  93 
Minn.  299,  106  Am.  St.  Rep.  439, 101  N.  W.  490,  3  Ann.  Cas.  30 ; 
Devlin  v.  McLeod,  135  Fed.  164;  Bissell  Chilled  Plow  Works 
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v.  T.  M .  Bissell  Plow  Co.,  121  Fed.  357 ;  Eureka  Fire  Hose  Co. 
v.  Eureka  Rubber  Mfg.  Co.,  69  N.  J.  Eq.  159,  60  Atl.  561 ;  Van 
Houten  v.  Hooton  Cocoa  &  Chocolate  Co.,  130  Fed.  600;  Van 
Stan's  Stratena  Co.  v.  Van  Stan,  209  Pa.  564,  103  Am.  St.  Rep. 
1018,  58  Atl.  1064 ;  International  Silver  Co.  v.  Rogers  Corp.,  66 
N.  J.  Eq.  119,  57  Atl.  1037,  2  Ann.  Cas.  407;  Von  Mumm  v. 
Frash,  56  Fed.  830;  McLean  v.  Fleming,  96  U.  S.  245,  24  L.  Ei 
828;  Southern  etc.  Co.  v.  Cary,  25  Fed.  125.) 

Mr.  W.  T.  Pigott  submitted  a  brief  in  behalf  of  Respondent, 
and  argued  the  cause  orally. 

The  statutes  of  Montana  deny  to  appellant  the  right  to  a  trade 
name  such  as  the  one  here  in  question  (Revised  Codes,  sees.  2036, 
4565;  Whittier  v.  Dietz,  66  Cal.  78,  4  Pac.  986;  Woodcock  v. 
Quy,  33  Wash.  234,  74  Pac.  358),  and  hence  appellant's  con- 
tentions must  be  tested,  and  stand  or  fall,  by  the  rules  of  the 
common  law.  "Owl  Creek"  is  a  geographical  name  by  which 
a  certain  stream  in  Wyoming  is  known.  It  is  also  the  name  of 
the  place,  field,  region,  or  district  through  which  the  stream  of 
that  name  flows.  "Coal"  is  a  generic  name  descriptive  in  char- 
acter  and  purpose.  It  cannot  be  appropriated  as  a  trade  name 
or  mark.  "Owl  Creek"  is  the  name  both  of  a  stream  of  water 
and  of  a  locality  or  region — hence  is  not  an  arbitrary  or  fan- 
ciful name.  It  is  also  simply  descriptive.  It  cannot  be  appro- 
priated by  anyone  as  a  trade  name  or  mark.  The  rule  prevent- 
ing "coal"  from  being  exclusively  appropriated  applies  with 
equal  reason  to  "Owl  Creek."  For  coal  is  no  more  essentially 
descriptive  than  is  "Owl  Creek" — "coal"  denoting  the  generic 
article,  "Owl  Creek"  denoting  the  place  or  locality  (either 
stream  or  region)  of  its  production,  and  the  two  together  con- 
noting coal  from  Owl  creek,  either  from  the  vicinity  of  the 
stream  or  from  the  region  or  place.  The  common  law  denies 
the  existence  of  such  right.  The  leading  case  upon  the  subject 
is  Delaware  &  Hudson  Canal  Co.  v.  Clark,  13  Wall.  311,  20  L. 
Ed.  581,  the  principles  of  which  have  been  followed  in  well-nigh 
countless  subsequent  cases.    The  opinion  in  that  case  covers 
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all  of  the  points  which  appellant  has  made,  or  can  make,  upon 
the  facts  shown  in  the  case  at  bar. 

Equity  will  not  enjoin  a  man  from  telling  the  truth  as  to  the 
place  where  his  merchandise  was  produced.  In  Castner  v.  Coff- 
man,  178  U.  S.  167,  20  Sup.  Ct.  842,  44  L.  Ed.  1021,  the  decision 
was  that  the  use  of  the  name  "Pocahontas  Coal"  by  the  selling 
agents  for  the  owners  of  coal  mined  near  a  town  called  Poca- 
hontas, did  not  create  an  exclusive  right  in  the  agents  to  use 
that  name  for  coal  from  that  field,  nor  deprive  other  owners  of 
mines  there  of  the  right  to  use  the  name  for  their  coal.  Canal 
Co.  v.  Clark,  supra,  has  been  approved  in  Lawrence  Mfg.  Co. 
v.  Tennessee  Mfg.  Co.,  138  U.  S.  537, 11  Sup.  Ct.  396,  34  L.  Ed. 
997 ;  in  Goodyear  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  598,  9 
Sup.  Ct  166,  32  L.  Ed.  535 ;  in  Corbin  v.  Gould,  133  U.  S.  308. 
10  Sup.  Ct.  312,  33  L.  Ed.  611 ;  and  in  Brown  Chemical  Co.  v. 
Meyer,  139  U.  S.  543,  11  Sup.  Ct.  625,  35  L.  Ed.  247.  Elgin 
National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  U.  S.  665, 
21  Sup.  Ct.  270,  45  L.  Ed.  365,  reaffirms  Canal  Co.  v.  Clark, 
supra;  as  do  Columbia  Milling  Co.  v.  Alcorn,  150  U.  S.  460,  14 
Sup.  Ct.  151,  37  L.  Ed.  1144;  the  French  Republic  v.  Saratoga 
Vichy  Springs  Co.,  191  U.  S.  421,  441,  24  Sup.  Ct.  145,  48  L. 
Ed.  247,  and  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  118,  25  Sup. 
Ct.  609,  49  L.  Ed.  972.  The  last-cited  case  is  to  the  effect  that 
one  may  always  use  his  own  name  without  impinging  upon  the 
rights  of  others,  where  the  only  confusion  in  the  minds  of  the 
public  as  to  the  origin  of  the  things  produced  by  two  men  en- 
gaged in  the  same  business  results  from  a  similarity  in  names, 
and  not  from  the  manner  of  their  use.  (See,  also,  Evans  v.  Von 
Laer,  32  Fed.  153,  an  instructive  case.) 

All  cases  of  unfair  trade  (as  distinguished  from  those  involv- 
ing protection  of  technical  trade  marks  or  names)  rest  upon  the 
basis  of  fraud.  An  essential  element  is  fraudulent  intent,  either 
express  or  implied.  Some  artifice  or  deception  must  be  em- 
ployed which  tends  to  mislead  buyers.  Truthfully  to  designate 
a  natural  product,  such  as  coal,  or  stone,  or  fruit,  by  the  name 
of  the  region  where  it  was  found,  has  never  been  denounced 
as  unfair. 
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These  principles  are  in  entire  harmony  with  the  rule — which 
appellant  ignores — that  (to  put  the  matter  concretely)  when  A 
has  created  a  valuable  trade  for  his  wares  produced  or  made 
at  a  particular  place  or  in  a  particular  region,  and  identified 
them  by  the  geographical  name  of  the  place  or  region,  B  will 
be  enjoined  from  using  the  same  name  for  his  wares  produced 
or  made  elsewhere,  for  the  purpose  of  diverting  the  trade  to 
himself.  This  is  a  fraud  upon  the  public  and  upon  A.  Such 
was  the  condition  in  Newman  v.  Alvord,  51  N.  Y.  189,  10  Am. 
Rep.  588,  593 ;  in  Pillsbury- Washburn  Co.  v.  Eagle,  86  Fed.  608f 
41  L.  B.  A.  162,  30  C.  C.  A.  386 ;  so  in  California  Fruit  Assn.  v. 
Meyer,  104  Fed.  82,  and  in  Oage-Downes  Co.  v.  Corset  Co.,  83 
Fed.  213,  and  likewise  in  Southern  White  Lead  Co.  v.  Coit,  39 
Fed.  492. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 

the  court. 

This  action  was  brought  to  have  a  determination  of  the  ques- 
tion whether  the  plaintiff  is  entitled  to  the  exclusive  use  of  the 
words  "Owl  Creek  Coal,"  as  a  trade  name  for  the  coal  mined 
by  the  Owl  Creek  Coal  Company  and  sold  by  the  plaintiff  to 
the  public  in  the  city  of  Helena  and  vicinity.  The  Owl  Creek 
Coal  Company  began  to  mine  coal  in  the  Bighorn  Basin,  in  the 
state  of  Wyoming,  some  time  prior  to  September  1,  1908.  About 
the  same  time  the  Kirby  Coal  Company  also  began  to  mine.  At 
that  time  the  plaintiff  became  the  agent  of  the  company,  with 
the  exclusive  right  to  sell  its  product  in  the  states  of  Mon- 
tana and  Washington.  No  special  effort  had  theretofore  been 
made  to  get  the  product  of  either  company  upon  the  market  in 
these  states.  The  plaintiff  provided  himself  with  docks  and 
yards  in  the  cities  in  Montana,  including  Helena,  and  since 
that  time  has  been  advertising  and  selling  the  product  as  '  *  Owl 
Creek  Coal."  It  is  alleged  in  the  complaint,  in  substance,  that 
in  order  to  distinguish  the  product  of  the  company  so  handled 
by  him  from  the  product  of  mines  other  than  those  belonging 
to  it,  the  plaintiff  adopted  the  trade  name  and  designation  "Owl 
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Greek  Coal";  that  he  has  at  great  expense  advertised  and  put 
the  coal  upon  the  market  under  this  designation;  that  after 
its  adoption  he  was  in  the  quiet  and  exclusive  enjoyment  of 
said  trade  name,  as  applied  to  the  coal  handled  and  sold  by 
him ;  that  on  April  27,  1909,  he  filed  with  the  secretary  of  state 
of  Montana  his  claim  to  the  exclusive  use  of  the  name,  duly 
verified  as  required  by  law ;  that  because  of  the  superior  quality 
of  the  product  sold  by  him  it  became  identified  and  known  by 
this  name  in  the  city  of  Helena  and  its  vicinity,  and  because 
of  this  fact  plaintiff  built  up  a  lucrative  business,  deriving  a 
large  profit  from  it ;  that  notwithstanding  these  facts  and  plain- 
tiff 's  rights  in  the  premises,  the  defendant,  with  the  precon- 
ceived intention  of  defrauding  the  plaintiff  out  of  his  profits  and 
of  securing  to  himself  the  benefit  of  the  reputation  acquired  for 
the  "Owl  Greek  Coal"  by  palming  off  upon  the  public  a  coal 
of  inferior  quality,  has,  since  about  January  1,  1909,  continu- 
ously used  plaintiff's  said  trade  name,  and  is  now  using  it  for 
the  purpose  of  soliciting  trade  by  representing  to  purchasers, 
by  advertisement,  that  he  is  selling  the  same  kind  and  quality 
of  coal  as  that  which  the  plaintiff  has  the  exclusive  right  to  sell, 
though  in  fact  it  is  much  inferior  in  quality;  that  he  has  thus 
deceived  the  public  in  Helena  and  vicinity,  and  greatly  injured 
and  damaged  the  reputation  and  estimation  in  which  the  coal 
sold  by  plaintiff  has  been  held;  that  plaintiff  cannot  ascertain 
with  any  exactness  the  amount  of  injury  he  has  sustained,  and 
that  the  defendant  is  wholly  insolvent.  The  prayer  is  for  a 
perpetual  injunction. 

The  answer  admits  that  plaintiff  has  been  for  more  than  a 
year  the  sole  agent  of  the  Owl  Creek  Coal  Company;  that  for 
some  time  prior  to  the  filing  of  the  complaint  he,  in  common 
with  other  dealers  in  the  city  of  Helena  and  vicinity,  have  used 
the  name  "Owl  Creek  Coal"  as  the  name  of  certain  of  the  coal 
sold  by  the  defendant  and  other  dealers  in  the  same  territory, 
and  that  defendant  is  insolvent.  It  denies  all  other  allegations 
contained  in  the  complaint.  It  is  then  affirmatively  averred 
that  the  coal  in  which  defendant  has  dealt  as  "Owl  Creek  Coal" 

42  Mont.— 38 
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is  produced  in  the  Owl  creek  field,  in  the  state  of  Wyoming; 
that  it  has  been  and  is  named  "Owl  Greek  Coal"  because  it  is 
mined  and  produced  near  a  stream  called  Owl  creek,  and  in 
the  Owl  creek  field,  and  is  in  fact  Owl  creek  coal;  that  "Owl 
creek"  is  the  name  of  a  stream  in  said  district,  and  also  of  a 
range  of  mountains  near  by,  and  that  the  expression  "Owl 
Creek"  is  a  generic  and  geographical  name;  that  this  coal 
is  of  a  similar  quality  and  of  the  same  general  appearance  as 
that  dealt  in  by  the  plaintiff  and  is  as  truly  described  by  the 
designation  "Owl  Creek  Coal"  as  is  that  dealt  in  by  plaintiff; 
that  it  is  produced  at  a  less  distance  from  Owl  creek  than  that 
sold  by  plaintiff,  and  the  designation  "Owl  Creek  Coal"  does 
not  point  to  the  ownership  of  the  coal,  nor  indicate  in  any  degree 
the  person,  natural  or  artificial,  who  mined  it  or  brought  it  to 
market;  that  the  defendant  has  dealt  in  said  coal  and  sold  it 
as  one  mined  near  to  Owl  creek  by  the  Eirby  Coal  Company, 
within  the  Owl  creek  region  or  field ;  that  the  generic  and  com- 
prehensive name  for  all  coal  mined  in  that  region  or  district,  is 
"Owl  Creek  Coal,"  and  that  there  are  at  least  two  collieries 
now  in  operation  in  that  district,  the  product  of  both  of  which 
is  truly  and  rightfully  described  as  "Owl  Creek  Coal."  The 
replication  admits  that  plaintiff's  coal  is  mined  near  Owl  creek 
in  the  state  of  Wyoming,  but  denies  all  the  other  affirmative 
allegations  in  the  answer.  The  court  found  generally  for  the 
defendant  and  directed  judgment  to  be  entered  dismissing  the 
action.    The  plaintiff  has  appealed. 

It  is  not  important  in  this  case  to  inquire  into  the  question 
whether  a  person  may  secure  the  exclusive  right  to  the  use  of 
a  trade  name,  as  distinguished  from  a  trademark,  by  a  com- 
pliance with  the  provisions  of  the  Codes  (Revised  Codes,  sees. 
2036,  2040),  or  whether  the  plaintiff  has  complied  with  them. 
The  case  proceeds  upon  the  theory  that  the  defendant  has  been 
engaged  in  an  attempt  to  secure  to  himself  the  benefit  of  the 
goodwill  which  the  plaintiff  has  acquired,  as  the  exclusive  agent 
of  the  Owl  Creek  Coal  Company,  for  the  sale  of  the  coal  pro- 
duced by  it.  In  other  words,  the  cause  of  action  alleged — and 
for  the  purposes  of  this  case  we  shall  assume  that  sufficient  facts 


42  Mont]  Esselsttn  v.  Holmes.  515 

appear  upon  the  face  of  the  complaint  to  require  a  defense — 
is  for  relief  from  the  injury  resulting  from  a  course  of  unfair 
competition  by  the  defendant.  Nor  are  we  required  to  enter 
into  the  inquiry  whether  the  evidence  is  sufficient  to  justify  the 
findings.  No  attack  is  made  upon  them  by  appellant.  The 
assignment  of  error  in  the  brief  is,  that  "the  court  erred  in  ren- 
dering judgment  against  appellant  and  in  favor  of  respondent/9 
This  presents  only  the  question  whether,  upon  the  facts  as  found, 
the  trial  judge  reached  the  proper  conclusion;  for,  though  the 
findings  are  not  specific,  but  in  general  terms,  every  finding  upon 
any  issue  necessary  to  support  the  judgment  is  to  be  implied. 
( Thorp  v.  Freed,  1  Mont.  651 ;  Ingalls  v.  Austin,  8  Mont.  333, 
20  Pac.  637 ;  Hoggin  v.  Saile,  23  Mont.  375,  59  Pac.  154 ;  Currie 
v.  Montana  Cent.  By.  Co.,  24  Mont.  123,  60  Pac.  989;  Slater 
Brick  Co.  v.  Shackleton,  30  Mont.  390,  76  Pac.  805;  Bordeaux 
v.  Bordeaux,  32  Mont.  159,  80  Pac.  6.)  This  rule  is  in  effect 
declared  by  the  statute  (Revised  Codes,  sec.  6766).  Further- 
more, this  court  has  uniformly  observed  the  rule  that  it  will 
not  consider  alleged  errors  not  assigned  in  appellant's  brief. 
(Lehane  v.  Butte  Electric  By.  Co.,  37  Mont.  564,  97  Pac.  1038; 
Foster  v.  Winstanley,  39  Mont.  314,  102  Pac.  574;  Toole  v. 
Weirick,  39  Mont.  359,  133  Am.  St.  Rep.  576,  102  Pac.  590; 
Watkins  v.  Watkins,  39  Mont.  367,  102  Pac.  860.) 

Under  the  issues  made  by  the  pleadings,  the  court  necessarily 
found  that  at  the  time  the  action  was  brought,  the  plaintiff,  in 
common  with  others,  including  the  defendant,  were  selling  coal 
which  is  designated  as  "Owl  Creek  Coal";  that  the  coal  dealt, 
in  by  the  plaintiff  and  defendant  under  this  designation  is  pro- 
duced in  the  Owl  creek  coal  field,  in  the  state  of  Wyoming;  that 
it  has  been  and  .is  designated  as  "Owl  Creek  Coal"  because  of 
this  fact;  that  defendant's  coal  is  similar  in  appearance  and 
quality  to  that  dealt  in  by  the  plaintiff;  that  the  designation  ia 
truthful  as  applied  to  the  coal  sold  by  the  defendant;  that  it 
does  not  point  to  the  ownership  of  the  coal  nor  to  the  person 
-who  mines  it  or  puts  it  upon  the  market;  that  the  defendant 
has  dealt  in  it  as  coal  mined  near  Owl  creek  by  the  Kirby 
Coal  Company ;  that  the  designation  is  a  geographical  and  com- 
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prehensive  one  and  is  applicable  to  all  coal  mined  in  that  dis- 
trict; and  that  there  are  at  least  two  collieries  in  the  district 
producing  coal  the  product  of  both  of  which  is  truly  and 
rightfully  called  "Owl  Creek  Coal" 

It  cannot  be  doubted  that  upon  principles  analogous  to  those 
which  apply  to  technical  trademarks,  a  person  may  be  protected 
in  the  exclusive  use  of  his  own  name  or  that  of  a  place,  building 
or  other  designation  selected  by  him  and  by  use  of  which,  in  con- 
nection with  his  business,  he  has  acquired  for  it  a  valuable 
goodwill.  The  theory  of  the  law  is  that,  while  all  are  entitled 
to  the  use  of  any  given  designation,  no  one  has  the  right  to 
so  use  it,  even  though  it  is  his  own  name  or  a  name  selected 
for  his  place  of  business,  as  to  invade  the  right  of  another. 
Such  conduct  is  a  distinct  fraud.  The  goodwill  of  a  business 
is  intangible,  being  merely  the  expectation  of  continued  public 
patronage  (Revised  Codes,  sec.  4566) ;  but  nevertheless  it  is 
property  capable  of  transfer  (Revised  Codes,  sec.  4567),  and 
the  owner  is  entitled  to  the  same  protection  in  the  exclusive 
enjoyment  of  it  as  he  is  in  that  of  his  tangible  possessions.  One 
competitor  in  the  same  business  cannot  so  dress  his  goods  or 
advertise  them  as  to  take  away  the  trade  reputation  which  an- 
other has  established  by  a  long  course  of  honesty  and  fair  deal- 
ing with  the  public.  To  permit  this  character  of  wrong  would 
be  tantamount  to  a  declaration  that  for  injuries  to  this  species 
of  property  the  law  furnishes  no  redress.  In  Croft  v.  Day,  7 
Beav.  88,  it  was  said:  "No  man  has  a  right  to  sell  his  own 
goods  as  the  goods  of  another.  You  may  express  the  same  prin- 
ciple in  a  different  form  and  say  that  no  man  has  a  right  to  dress 
himself  in  colors  or  adopt  or  bear  symbols  to  which  he  has  no 
exclusive  or  peculiar  right,  and  thereby  personate  another  per- 
son for  the  purpose  of  inducing  the  public  to  suppose  either 
that  he  is  that  other  person  or  that  he  is  connected  with  or  sell- 
ing the  manufacture  of  such  other  person,  while  he  is  really 
selling  his  own.  *  *  •  He  [defendant]  has  a  right  to  carry 
on  the  business  of  a  blacking  manufacturer  honestly  and  fairly. 
He  has  a  right  to  the  use  of  his  own  name.  I  will  not  do  any- 
thing to  debar  him  from  the  use  of  that  or  any  other  name 
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calculated  to  benefit  him  in  any  honest  way,  but  I  must  prevent 
him  from  using  it  in  such  a  way  as  to  deceive  and  defraud  the 
public,  and  obtain  for  himself,  at  the  expense  of  the  plaintiffs, 
an  undue  and  improper  advantage." 

It  is  not  necessary  that  the  designation  used  by  the  defend- 
ant should  be  identical  with  that  used  by  the  plaintiff.  As  was 
said  by  Mr.  Justice  Bradley,  in  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.,  32  Fed.  94:  "Similarity,  not  identity,  is  the  usual 
recourse  when  one  party  seeks  to  benefit  himself  by  the  good 
name  of  another.  What  similarity  is  sufficient  to  effect  the 
object  has  to  be  determined  in  each  case  by  its  own  circum- 
stances. We  may  say  generally,  that  a  similarity  which  would 
be  likely  to  deceive  or  mislead  any  ordinary  unsuspecting  cus- 
tomer is  obnoxious  to  the  law." 

In  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sand.  (N.  Y.)  599,  Judge 
Duer  stated  the  principle  as  follows:  "In  this  case  there  is  a 
fraud  coupled  with  damage,  and  a  court  of  equity  in  refusing 
to  restrain  the  wrongdoer  by  an  injunction,  would  violate  the 
principle  upon  which  a  large  portion  of  its  jurisdiction  is 
founded,  and  abjure  its  most  important  functions,  the  sup- 
pression of  fraud  and  the  prevention  of  a  mischief  that  other- 
wise may  prove  to  be  irreparable." 

In  Fox  Co.  v.  Glynn,  191  Mass.  344,  114  Am.  St.  Rep.  619, 
78  N.  E.  89,  9  L.  R.  A.,  n.  s.,  1096,  the  court  said:  "The  founda- 
tion of  the  jurisdiction  of  the  courts  in  these  cases  is  the  right 
of  the  plaintiff,  who  asks  for  relief  from  the  frauds  of  those 
who  seek  to  appropriate  that  which  rightfully  belongs  to  him. 
Such  a  fraud  need  not  be  an  active  fraud,  in  any  other  sense 
than  in  the  willful  refusal  to  recognize  the  right  of  the  party, 
who  has  acquired  a  reputation  for  his  goods,  to  have  the  benefit 
of  the  confidence  which  he  has  earned." 

In  Cootes  v.  Merrick  Thread  Co.,  149  U.  S.  562,  13  Sup.  Ct. 
966,  37  L.  Ed.  847,  in  speaking  of  the  right  of  a  party  to 
the  exclusive  use  of  a  designation  for  goods  manufactured  by 
him,  the  supreme  court  of  the  United  States  said:  "There  can 
be  no  question  of  the  soundness  of  the  plaintiff's  proposition 
that,  irrespective  of  the  technical  question  of  trademark,  the 
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defendants  have  no  right  to  dress  their  goods  up  in  such  man- 
ner as  to  deceive  an  intending  purchaser,  and  induce  him  to 
believe  he  is  buying  those  of  the  plaintiffs.  Rival  manufacturers 
may  lawfully  compete  for  the  patronage  of  the  public  in  the 
quality  and  price  of  their  goods,  in  the  beauty  and  tastefulness 
of  their  inclosing  packages,  in  the  extent  of  their  advertising, 
and  in  the  employment  of  agents;  but  they  have  no  right,  by 
imitative  devices,  to  beguile  the  public  into  buying  their  wares 
under  the  impression  they  are  buying  those  of  their  rivals." 

Other  cases  recognizing  the  right  of  protection  of  the  good- 
will of  a  business  are  the  following:  Wotherspoon  v.  Currie, 
L.  R.  5  H.  L.  508 ;  Lee  v.  Haley,  L.  R.  5  Ch.  App.  155 ;  Thomp- 
son v.  Montgomery,  41  Ch.  Div.  35 ;  Weinstock,  Lubin  <fe  Co.  v. 
Marks,  109  Cal.  529,  50  Am.  St.  Rep.  57,  42  Pac.  142,  30  L.  R.  A. 
182;  Pierce  v.  Ouittard,  68  Cal.  68,  58  Am.  Rep.  1,  8  Pac.  645; 
Glen  &  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  19  Am.  Rep.  278; 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  C.  Co.,  179  U.  S.  665, 
20  Sup.  Ct.  270,  45  L.  Ed.  365 ;  Lawrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.,  138  U.  S.  537,  11  Sup.  Ct.  396,  34  L.  Ed.  997 ;  Howard 
v.  Henrigues,  3  Sand.  (N.  Y.)  725;  American  Waltham  Watch 
Co.  v.  United  States  Watch  Co.,  173  Mass.  85,  73  Am.  St.  Rep. 
263,  53  N.  E.  141,  43  L.  R.  A.  826;  Singer  Mfg.  Co.  ▼.  June 
Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118 ;  Inter- 
national Silver  Co.  v.  Rogers  Corp.,  66  N.  J.  Eq.  119,  57  Atl. 
1037,  2  Ann.  Cas.  407;  Boardman  v.  Meriden  Britannia  Co., 
35  Conn.  402,  95  Am.  Dec.  270. 

But  it  does  not  follow  that  the  courts  will  protect  one  in  the 
use  of  a  name  which  others  have  an  equal  right  to  use,  solely 
because  he  has  chosen  it  as  a  designation  for  the  wares  in  which 
he  deals  or  the  place  of  his  business.  It  was  observed  in  Fox 
Co.  v.  Glynn,  supra:  "The  practical  difficulties  which  arise  in 
such  cases  come  from  conflicting  rights,  where  the  plaintiff's 
right  to  use  his  chosen  means  of  designation  of  his  products 
is  not  exclusive.  One  way  of  designating  articles  of  manu- 
facture as  coming  from  a  particular  maker  is  by  a  trademark. 
This,  to  be  an  effectual  protection  to  one  who  has  adopted  and 
used  it,  must  be  something  to  which  the  user  may  have  an 
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exclusive  right.  It,  therefore,  cannot  be  anything  to  the  use 
of  which,  for  a  similar  purpose,  others  may  also  have  a  right. 
The  courts  will  not  recognize  trademarks  which  are  not  chosen 
in  such  a  way  as  not  to  conflict  with  the  rights  of  others  to 
use  common  names  and  things,  like  the  names  of  persons  and 
places,  and  of  colors  and  form  with  which  all  are  familiar." 
So,  if  the  designation  in  dispute  has  not  by  long  use  acquired 
a  special  or  secondary  meaning,  due  to  its  association  with  the 
products  or  business  of  the  plaintiff,  the  use  of  it  by  the  de- 
fendant is  not  obnoxious  to  the  law.  Men  have  a  common  right 
to  compete  with  each  other  in  the  same  business,  at  the  same 
place  or  in  any  branch  of  trade  or  manufacture,  or  to  bring 
the  products  in  which  they  deal  from  the  same  locality,  whether 
they  be  manufactured  or  are  the  natural  products  of  the  earth. 
Therefore,  names  which  are  generic  or  which  are  merely  de- 
scriptive of  an  article  of  trade,  of  its  qualities  or  characteristics, 
cannot  be  employed  as  trademarks  or  trade  names.  If  this 
were  so,  the  claimant  would  have  a  practical  monopoly  in  the 
sale  of  goods  other  than  those  produced  by  himself.  (Canal 
Co.  v.  Clark,  13  Wall.  311,  20  L.  Ed.  581.) 

In  Amoskeag  Mfg.  Co.  v.  Spear,  supra,  it  was  said:  "The 
owner  of  an  original  trademark  has  an  undoubted  right  to  be 
protected  in  the  exclusive  use  of  all  the  marks,  forms  or  symbols 
that  were  appropriated  as  designating  the  true  origin  or  owner- 
ship of  the  article  or  fabric  to  which  they  are  affixed;  but  he 
has  no  right  to  the  exclusive  use  of  any  words,  letters,  figures  or 
symbols,  which  have  no  relation  to  the  origin  or  ownership  of 
the  goods,  but  are  only  meant  to  indicate  their  names  or  quality. 
He  has  no  right  to  appropriate  a  sign  or  symbol,  which,  from 
the  nature  of  the  fact  which  it  is  used  to  signify,  others  may 
employ  with  equal  truth,  and  therefore  have  an  equal  right 
to  employ,  for  the  same  purpose."  After  quoting  this  lan- 
guage with  approval,  Mr.  Justice  Strong,  in  Canal  Co.  v.  Clark, 
speaking  for  the  court  said:  "And  it  is  obvious  that  the  same 
reasons  which  forbid  the  exclusive  appropriation  of  generic 
names  or  of  those  merely  descriptive  of  the  article  manufactured, 
and  which  can  be  employed  with  truth  by  other  manufacturers, 
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apply  with  equal  force  to  the  appropriation  of  geographical 
names,  designating  districts  of  country.  Their  nature  is  such 
that  they  cannot  point  to  the  origin  (personal  origin)  or  own- 
ership of  the  articles  of  trade  to  which  they  may  be  applied. 
They  point  only  at  the  place  of  production,  not  to  the  producer, 
and  could  they  be  appropriated  exclusively,  the  appropriation 
would  result  in  mischievous  monopolies.  Could  such  phrases  as 
*  Pennsylvania  wheat,'  'Kentucky  hemp,'  'Virginia  tobacco,*  or 
'Sea  Island  cotton,'  be  protected  as  trademarks;  could  anyone 
prevent  all  others  from  using  them,  or  from  selling  articles 
produced  in  the  districts  they  describe  under  those  appellations, 
it  would  greatly  embarrass  trade,  and  secure  exclusive  rights 
to  individuals  in  that  which  is  the  common  right  of  many. 
It  can  be  permitted  only  when  the  reasons  that  lie  at  the 
foundation  of  the  protection  given  to  trademarks  are  entirely 
overlooked.  It  cannot  be  said  that  there  is  any  attempt  to 
deceive  the  public  when  one  sells  as  Kentucky  hemp,  or  as 
Lehigh  coal,  that  which  in  truth  is  such,  or  that  there  is  any 
attempt  to  appropriate  the  enterprise  or  business  reputation  of 
another  who  may  have  previously  sold  his  goods  with  the  same 
description.  It  is  not  selling  one  man's  goods  as  and  for  those 
of  another.  Nothing  is  more  common  than  that  a  manufacturer 
sends  his  products  to  market,  designating  them  by  the  name  of 
the  place  where  they  were  made."  Then,  after  distinguishing 
cases  in  which  the  exclusive  right  to  the  use  of  geographical 
names,  as  indicating  ownership  and  origin  by  reason  of  a  long 
association  of  manufactured  articles  with  them  and  the  second- 
ary meaning  which  had  thus  become* attached  to  them,  the  court 
said  further:  "It  must  then  be  considered  as  sound  doctrine 
that  no  one  can  apply  the  name  of  a  district  of  country  to  a 
well-known  article  of  commerce,  and  obtain  thereby  such  an 
exclusive  right  to  the  application  as  to  prevent  others  inhabiting 
the  district  or  dealing  in  similar  articles  coming  from  the  dis- 
trict, from  truthfully  using  the  same  designation.  It  is  only 
when  the  adoption  or  imitation  of  what  is  claimed  to  be  a 
trademark  amounts  to  a  false  representation,  express  or  implied, 
designed  or  incidental,  that  there  is  any  title  to  relief  against 
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it.  True  it  may  be  that  the  use  by  a  second  producer,  in  de- 
scribing truthfully  his  product,  of  a  name  or  a  combination  of 
words  already  in  use  by  another,  may  have  the  effect  of  causing 
the  public  to  mistake  as  to  the  origin  or  ownership  of  the 
product,  but  if  it  is  just  as  true  in  its  application  to  his  goods 
as  it  is  to  those  of  another  who  first  applied  it,  and  who  there- 
fore claims  an  exclusive  right  to  use  it,  there  is  no  legal  or 
moral  wrong  done.  Purchasers  may  be  mistaken,  but  they  are 
not  deceived  by  false  representations,  and  equity  will  not  enjoin 
against  telling  the  truth."  The  question  at  issue  was  whether 
the  plaintiff  had  the  exclusive  right  to  use  the  word  "Lacka- 
wanna" as  a  designation  of  coal  mined  in  the  Lackawanna  val- 
ley in  Pennsylvania.  The  court  held  that  the  word  "Lacka- 
wanna," being  a  mere  geographical  designation  of  the  place 
or  field  in  which  Lackawanna  coal  was  produced,  could  not  be 
exclusively  appropriated  by  one  of  several  persons  engaged  in 
mining  coal  there  and  putting  their  product  upon  the  market. 

Again,  in  Castner  v.  Coffman,  178  U.  S.  168,  20  Sup.  Ct.  842, 
44  L.  Ed.  1021,  it  was  held  that  the  use  of  the  name  "Poca- 
hontas Coal"  by  the  selling  agents  for  the  owners  of  coal  mined 
in  the  Pocahontas  coal  region  did  not  create  an  exclusive  right 
to  apply  that  designation  to  the  coal  dealt  in  by  them,  nor 
deprive  other  owners  of  mines  there  of  the  right  to  use  it. 
The  principles  declared  by  the  court  in  Canal  Co.  v.  Clark, 
supra,  have  been  applied  in  many  other  cases  (Lawrence  Mfg. 
Co.  v.  Tennessee  Mfg.  Co.,  supra;  Ooodyear  v.  Goodyear  Rubber 
Co.,  128  U.  S.  598,  9  Sup.  Ct.  166,  32  L.  Ed.  535;  Corbin  v. 
Gould,  133  U.  S.  308,  10  Sup.  Ct.  312,  33  L.  Ed.  611 ;  Brown 
Chemical  Co.  v.  Meyer,  139  V.  S.  540,  11  Sup.  Ct.  625,  35  L. 
Ed.  247),  and  we  think  they  are  conclusive  of  this  case. 

The  court  found  that  the  region  in  which  the  product  of  both 
of  the  parties  in  this  case  is  mined  is  known  as  the  Owl  creek 
coal  field;  that  the  product  offered  for  sale  by  both  is  truth- 
fully designated  as  "Owl  Creek  Coal,"  and  that,  therefore,  the 
designation  "Owl  Creek"  does  not  point  to  the  origin  or  own- 
ership, but  merely  to  the  place  whence  the  product  is  brought. 
It  necessarily  found  that  it  had  not  by  long  association  with 
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plaintiff's  business  acquired  a  peculiar  or  secondary  meaning. 
It  therefore  correctly  concluded  and  adjudged  that  the  plaintiff 
is  not  entitled  to  relief. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Hollow  ay  concurs. 

Mr.  Justice  Smith:  I  cannot  agree  with  my  colleagues  in 
the  disposition  made  of  this  case,  because  I  am  of  opinion  that 
the  question  of  the  sufficiency  of  the  evidence  to  justify  a  judg- 
ment for  the  defendant  should  be  examined  and  determined.  I 
think  a  specification  of  error  to  the  effect  that  the  court  erred 
in  rendering  judgment  ought  to  raise  the  question,  in  the  ab- 
sence of  special  findings,  of  the  sufficiency  of  the  evidence  to 
justify  the  entry  of  judgment  for  the  defendant.  Of  course, 
if  there  are  special  findings,  a  direct  attack  must  be  made  upon 
them.  In  this  case  the  defendant,  not  having  tendered  special 
findings,  waived  his  right  to  restrict  the  inquiry  in  this  regard. 

Rehearing  denied  March  8,  1911. 


KYLE,  Appellant,  v.  CHESTER,  Respondent* 

(No.  2,926.) 
(Submitted  January  31,  1911.    Decided  February  2,  1911.) 

[113  Pac.  749.] 

Actions — Form — Contract  or   Tort — Waiver  of   Tort — Attach- 
ment— Complaint — Insufficiency. 

Action — Form — Contract  or  Tort. 

1.  A  complaint  alleging  that  the  defendant  negligently  drove  eight 
steers  belonging  to  plaintiff  onto  the  inclosed  right  of  way  of  a  rail- 
road, where  they  were  killed  by  a  passing  train,  without  alleging  any 
benefit  to  the  defendant,  states  a  cause  of  action  in  tort  and  not  upon 
an  express  or  an  implied  contract. 

Form  of  Actions — Contract  or  Tort — Waiver  of  Tort. 

2.  The  same  act  or  transaction  may  constitute  a  cause  of  action  both 
in  contract  and  in  tort,  and  a  party  may  have  an  election  to  pursue 
either  remedy,  and  to  waive  the  tort  and  sue  in  contract;  but  a  right 
of  action  in  contract  cannot  be  created  by  waiving  a  tort,  and  the 
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duty  to  pay  damages  for  a  tort  does  not  imply  a  promise  to  pay  them 
upon  which  assumpsit  may  be  maintained. 

Attachment — Discharge — Insufficiency    of    Cause   of    Action— Complaint— 
Affidavit  for  Attachment. 

3.  Under  Revised  Codes,  section  6656,  authorizing  an  attachment  in 
actions  on  an  express  or  an  implied  contract  and  sections  6681  and 
6683  relating  to  the  discharge  of  attachments,  an  attachment  must  be 
discharged  where  the  complaint  does  not  state  a  cause  of  action  in 
contract,  although  the  affidavit  for  the  attachment  does  state  such 
cause  of  action. 

Appeal  from  District  Court,  Valley  County;  John  W.  Tattan, 
Judge. 

Action  by  Mary  A.  Kyle,  as  administratrix  of  the  estate  of 
D.  C.  Kyle,  deceased,  against  J.  D.  Chester.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Kurd  &  Lewis,  for  Appellant. 

The  ground  of  the  motion  to  dissolve  the  attachment,  in  the 
lower  court,  was  "that  the  cause  of  action  set  forth  in  said 
complaint  is  not  an  action  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money."  It  is,  of  course,  apparent 
that  there  is  here  no  express  contract ;  but  it  seems  equally  plain 
that  there  was,  at  the  moment  of  the  taking  of  the  property,  a 
promise  implied  by  law  on  the  part  of  the  defendant  to  reim- 
burse the  plaintiff  for  his  loss.  An  implied  contract  is  one,  the 
existence  and  terms  of  which  are  manifested  by  conduct.  (Re- 
vised Codes,  sec.  5014.)  It  may  be  admitted  that  a  tort  was 
committed  by  the  defendant  in  driving  the  plaintiff's  cattle 
upon  the  right  of  way  of  the  Great  Northern  Railway  Company 
and  penning  them  there.  Nor  can  it  be  denied  that  this  act 
of  the  defendant  was  a  conversion.  (See  Tuttle  v.  Hardenbcrg, 
15  Mont.  219,  38  Pac.  1070.)  One  of  the  cases  cited  in  Cooley 
on  Torts,  second  edition,  524,  upon  this  subject  is  Tobin  v. 
Deal,  60  Wis.  87,  50  Am.  Rep.  345,  18  N.  W.  634,  in  which  case 
the  defendant  was  charged  with  having  driven  the  plaintiff's 
cattle  from  the  defendant's  field  into  the  public  highway  and 


524  Kyle  v.  Chester.  [Dec.  T.  10 

then  away  along  said  highway,  in  consequence  of  which  acts 
the  same  were  lost.    This  was  held  to  be  conversion. 

According  to  the  old  doctrine,  the  plaintiff's  sole  remedy  is 
a  case  of  this  kind  was  an  action  at  tort,  but  it  is  now  well 
established  that,  under  circumstances  such  as  these,  the  plaintiff 
may  waive  the  tort  and  sue  in  assumpsit — that  is,  upon  the 
implied  contract — for  the  value  of  the  property  converted. 
(Cooley  on  Torts,  2d  ed.,  107;  Mackel  v.  Rochester  (Mont), 
135  Fed.  904;  New  York  Market  Gardener's  Assn.  v.  Adams 
Dry  Goods  Co.,  115  N.  T.  App.  Div.  42,  100  N.  Y.  Supp.  596; 
Tidewater  Quarry  Co.  v.  Scott,  105  Va.  160,  115  Am.  St.  Rep. 
864,  52  S.  E.  835,  8  Ann.  Cas.  736 ;  21  Ency.  of  PI.  &  Pr.  1023y 
and  cases  cited;  Monroe  v.  Cannon,  24  Mont.  316,  81  Am.  St 
Rep.  439,  61  Pac.  863;  Pomeroy's  Code  Remedies,  4th  ed.,  see. 
459.) 

The  plaintiff  (appellant  here),  while  alleging  the  facts  con- 
stituting the  conversion,  has  waived  the  tort,  and  sued  in 
assumpsit.  It  will  be  urged  that  there  was  no  benefit  to  the 
defendant,  but  it  nowhere  appears  from  the  complaint  that 
the  defendant  has  not  benefited  by  his  tortious  acts;  nor  has 
the  defendant  so  shown  by  affidavit,  or  by  any  other  method; 
while  it  affirmatively  appears  from  plaintiff's  affidavit  that  de- 
fendant "is  indebted  to  plaintiff  upon  an  implied  contract  for 
the  direct  payment  of  money,"  etc.  If  the  affidavit  be  suffi- 
cient, the  writ  should  be  sustained.  (Newell  y.  Whitwell,  16 
Mont.  243,  40  Pac.  866.) 

Mr.  John  Slattery,  for  Respondent. 

Assuming  that  the  complaint  sufficiently  charges  a  conver- 
sion by  defendant,  the  question  arises :  Is  the  conversion  of  such 
a  nature  that  the  law  will  imply  on  the  part  of  the  defendant 
a  promise  to  pay  plaintiff  the  value  of  the  property  converted! 
Under  the  common  law,  the  party  whose  property  was  unlawfully 
converted  was  limited  to  three  remedies,  namely,  trover,  tres- 
pass, and  replevin.  (7  Ency.  of  PL  &  Pr.  368.)  This  rule 
was  subsequently  relaxed  so  as  to  allow  the  injured  party  to 
waive  the  tort  and  sue  the  wrongdoer  in  assumpsit  for  money 
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had  and  received,  in  cases  where  the  latter  had  sold  the  prop- 
erty and  received  the  proceeds  of  the  sale.  (7  Ency.  of  PI. 
&  Pr.  369;  4  Cyc.  332.)  The  rule  was  later  extended  so  as 
to  permit  a  waiver  of  the  tort  and  suit  in  assumpsit  where  the 
tort-feasor  had  not  sold  or  disposed  of  the  converted  property, 
but  still  retained  it.  (Oalvin  v.  Mac  Mining  &  Milling  Co., 
14  Mont.  508,  37  Pac.  366;  4  Cyc.  334.)  Unquestionably  these 
extensions  of  the  former  rule  are  based  upon  the  theory  that 
the  wrongdoer  has  received  a  benefit  from  his  wrongful  act,  in 
that  he  has  in  his  possession  property,  or  the  proceeds  of  the 
sale  of  property,  belonging  to  the  injured  party  for  which,  in 
equity  and  good  conscience,  he  ought  to  compensate  the  ag- 
grieved owner  to  the  extent  of  the  value  of  the  property  con- 
verted ;  hence  the  promise  which  the  law  implies.  In  the  instant 
case,  however,  there  is  no  consideration  to  support  an  implied 
promise  on  the  part  of  the  defendant,  for  the  reason  that  it 
affirmatively  appears  from  the  complaint  herein  that  the  prop- 
erty converted  was  destroyed  as  the  result  of  the  conversion. 
In  other  words,  the  complaint  shows  upon  its  face  that  the  de- 
fendant did  not  receive  a  benefit  from  his  alleged  wrongful  acts. 
Accordingly,  this  case  is  not  within  the  rule  laid  down  in 
Oalvin  v.  Mac  Mining  &  Milling  Co.,  supra,  nor  within  that 
supported  by  the  text  in  4  Cyc.  332,  and  the  cases  there  cited. 
In  order  to  justify  the  issuance  of  the  writ  of  attachment  the 
action  must  be  upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money.  (Revised  Codes,  sec.  6656.)  The 
remedy  by  attachment  is  not  given  in  tort  actions,  but  only  in 
case  of  indebtedness  arising  upon  contracts.  (Oriswold  v. 
Sharpe,  2  Cal.  17 ;  Mudge  v.  Steinhart,  78  Cal.  34,  12  Am.  St. 
Rep.  17,  20  Pac.  147 ;  Walker  v.  McCusker,  65  Cal.  360,  4  Pac. 
206 ;  McCusker  v.  Walker,  77  Cal.  208,  19  Pac.  382 ;  Tabor  v. 
Big  Pittsburg  Consol.  Silver  Min.  Co.  (Colo.),  14  Fed.  636,  4 
McCrary,  299;  4  Cyc.  446;  3  Am.  &  Bng.  Ency.  of  Law,  191.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

After  this  action  was  begun  the  plaintiff,  D.  C.  Kyle,  died, 
and  Mary  A.  Kyle,  as  administratrix,  was  substituted. 
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It  is  alleged  in  the  complaint  that  the  defendant  negligently 
drove  eight  steers  belonging  to  the  plaintiff  onto  the  inclosed 
right  of  way  of  the  Great  Northern  Railway,  where  they  were 
killed  by  a  passing  train.  The  last  paragraph  alleges  that  the 
defendant  thereby  became  indebted  to  the  plaintiff  for  the  value 
of  the  steers.  With  his  complaint  the  plaintiff  filed  an  affidavit 
for  attachment  in  the  form  required  by  statute,  wherein  he  also 
alleged  that  Le  had  sold  and  delivered  the  steers  to  the  de- 
fendant at  the  latter *s  request.  The  writ  was  issued  by  the 
clerk,  but  the  district  court  of  Valley  county  afterward,  on 
defendant's  motion,  entered  an  order  discharging  the  attach- 
ment.   From  that  order  an  appeal  has  been  taken. 

We  think  the  order  was  properly  made.  This  is  not  a  case 
wherein  the  plaintiff  may  sue  as  upon  an  implied  contract, 
waiving  the  tort,  as  is  the  familiar  expression.  As  long  ago  as 
1810,  in  the  case  of  Whiting  v.  Sullivan,  7  Mass.  107,  Chief 
Justice  Parsons  said:  "The  law  will  not  imply  a  promise  of 
any  person  against  his  own  express  declaration;  because  such 
declaration  is  repugnant  to  any  implication  of  a  promise."  In 
Webster  v.  Drinkwater,  5  Greenl.  (Me.)  319,  17  Am.  Dec.  238, 
the  court  said:  "It  is  a  principle  well  settled  that  a  promise  is 
not  implied  against  or  without  the  consent  of  the  person  at- 
tempted to  be  charged  by  it.  •  •  •  And  where  one  is  im- 
plied, it  is  because  the  party  intended  it  should  be,  or  because 
natural  justice  requires  it,  in  consideration  of  some  benefit 
received."  Chief  Justice  Beardsley  said  in  Osborn  v.  Bell,  5 
Denio,  370,  49  Am.  Dec.  275:  "It  was  not  shown  [on  the  trial 
of  this  case],  that  the  defendant  received  any  benefit  from 
the  seizure  and  sale  of  the  property.  No  express  promise  to 
pay  for  the  goods  was  pretended,  and  every  feature  of  the  trans- 
action repels  the  idea  that  the  defendant  intended  to  have  (me 
implied  from  what  he  did.  He  may  have  been  a  trespasser, 
but  I  see  no  ground  on  which  he  can  be  held  liable  for  these 
goods  as  sold  to  him.  If  he  can  be,  such  an  action  is,  in  almost 
every  imaginable  case,  a  concurrent  remedy  with  trover,  re- 
plevin, and  trespass  for  personal  property.    It  may  be  a  eon- 
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current  remedy  where  the  property  has  been  appropriated  by  a 
wrongdoer  to  his  own  use ;  but  unless  that  fact  is  shown,  I  think 
no  case  will  be  found  in  which  it  has  been  held  that  a  promise 
to  pay  for  the  goods  is  implied  by  law."  The  supreme  court  of 
Wisconsin,  in  Nor  den  v.  Jones,  33  Wis.  600,  14  Am.  Rep.  782, 
held  that  the  rule  laid  down  in  Webster  v.  Drinkwater,  supra, 
correctly  embodies  the  governing  principle  upon  which  the 
law  raises  a  promise  to  pay.  In  the  case  of  Tightmeyer  v. 
Mongold,  20  Ean.  90,  the  court  held  that  where  one's  cattle  had 
damaged  the  crops  of  another,  and  there  was  no  testimony  show- 
ing that  the  owner  of  the  cattle  had  benefited  thereby,  the  owner 
of  the  crops  had  no  right  of  election,  but  must  bring  his  action 
ex  delicto.  The  court,  in  the  course  of  the  opinion,  said :  ' '  The 
whole  discussion  of  waiving  the  tort  and  suing  on  the  contract 
is  reduced  to  the  single  question,  When  is  a  promise  implied 
by  the  law?  "  The  case  of  Webster  v.  Drinkwater,  supra,  is 
then  cited  with  approval.  The  same  court  in  Fanson  v.  Linsley, 
20  Ean.  235,  qaid:  "We  do  not  think  that  the  cause  of  action 
stated  in  defendant's  third  defense  is  a  proper  subject  of  either 
setoff  or  counterclaim.  It  does  not  appear  from  such  defense 
that  the  plaintiff  received  or  expected  to  receive  any  benefit  from 
his  wrongdoing,  and  the  relief  asked  for  by  the  defendant  is 
not  for  the  value  of  any  benefit  resulting  to  the  plaintiff,  but  is 
for  damages  sustained  by  the  defendant.  The  cause  of  action 
therefore  does  not  arise  from  any  contract,  express  or  implied." 
(See,  also,  National  Trust  Co.  etc.  v.  Gleason,  11  N.  Y.  400,  33 
Am.  Rep.  632;  New  fork  G.  &  T.  Co.  v.  Gleason,  78  N.  Y.  503.) 
The  rule  is  well  stated  in  Cooper  v.  Cooper,  147  Mass.  370,  9 
Am.  St.  Rep.  721,  17  N.  E.  892,  as  follows:  "The  same  act  or 
transaction  may  constitute  a  cause  of  action  both  in  contract 
and  in  tort,  and  a  party  may  have  an  election  to  pursue  either 
remedy.  In  that  case  he  may  be  said  to  waive  the  tort  and 
sue  in  contract.  But  a  right  of  action  in  contract  cannot  be 
created  by  waiving  a  tort,  and  the  duty  to  pay  damages  for  a 
tort  does  not  imply  a  promise  to  pay  them,  upon  which  assumpsit 
can  be  maintained."  Ordinarily,  when  the  conduct  of  a  person 
is  such  as  to  raise  a  clear  presumption  that  he  does  not  intend 
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to  do  a  certain  act,  he  will  not  thereafter  be  charged  with  such 
intention  by  implication.  (State  Bank  v.  Forsyth,  41  Mont 
249,  108  Pac.  914,  28  L.  B.  A.,  n  s.,  501.)  In  the  light  of  the 
foregoing  authorities  it  is  clear  that  the  district  court  correctly 
held  that  the  complaint  did  not  state  a  cause  of  action  in  con- 
tract, either  express  or  implied. 

The  case  of  Monroe  v.  Cannon,  24  Mont.  316,  81  Am.  St  Rep. 
439,  61  Pac.  863,  is  illustrative  of  that  class  of  cases  in  which 
the  defendant  derived  a  benefit  from  his  wrongful  act;  but  we 
find  nothing  in  the  record  of  this  case  to  indicate  that  defend- 
ant received  any  benefit  from  his  act. 

The  affidavit  for  attachment  does  not  set  forth  the  same  cause 
of  action  found  in  the  complaint.  This  affidavit  may  have  been 
sufficient  on  its  face  to  warrant  the  clerk  in  issuing  the  writ 
(see  Newell  v.  Whit  well,  16  Mont.  243,  40  Pac.  866),  but  the 
court  must  look  to  the  complaint  to  ascertain  whether  it  states 
a  cause  of  action  in  contract,  express  or  implied.  The  funda- 
mental question  is  whether  the  complaint  states  such  a  cause 
of  action.  As  this  complaint  does  not,  the  attachment  was  prop- 
erly discharged.     (Revised  Codes,  sees.  6656,  6681,  6683.) 

The  order  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway  con- 
cur. 


LEWIS,  Appellant,  v.  PATTON  et  al.,  Respondents. 

(No.  2,882.) 
(Submitted   January   30,   1911.    Decided   February   8,   1911.) 

[113   Pac.   745.] 

Eeal  Property — Parol  Licenses — Revocation — Injunction. 

1.  Under  the  rule  that  a  parol  license  is  revocable  at  the  will  of  the 
licensor,  even  though  the  licensee  has  expended  money  in  reliant? 
thereon  which  will  be  lost  to  him  by  the  revocation,  held,  that  plaintiff 
who,  with  the  verbal  consent  of  the  owner  of  farm  lands  adjoining  k» 
own,  had  constructed  a  private  roadway!  of  a  permanent  character, 
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and  at  an  expense  of  $1,200  and  three  jean'  labor,  from  bis  dwelling 
to  the  public  road  over  a  portion  of  the  fetter's  premises,  fencing  it, 
was  properly  denied  an  injunction  to  prevent  the  heirs  of  the  licensor 
from  obstructing  such  way. 

Appeal  from  District  Court,  Beaverhead  County;  J.  B.  Poin- 
dexter,  Judge. 

Action  by  O.  H.  Lewis  against  Margaret  Patton  and  others. 
From  an  order  denying  a  temporary  injunction,  plaintiff  ap- 
peals.   Affirmed. 

Messrs.  Pease  &  Stephenson*  submitted  a  brief  in  behalf  of 
Appellant.    Oral  argument  by  Mr.  H.  F.  Pease. 

There  are  two  important  limitations  upon  the  rule  declared 
in  Great  Falls  W.  W.  Co.  v.  Great  Northern  By.  Co.,  21  Mont. 
487,  54  Pac!  963,  since  affirmed  in  Prentice  v.  McKay,  38  Mont. 
114,  98  Pac.  1081,  and  Archer  v.  Chicago  etc.  By.  Co.,  41  Mont. 
56,  108  Pac.  571,  viz.:  (1)  Where  there  has  been  an  express 
oral  agreement  between  the  adjacent  land  owners  that  A  shall 
have  a  perpetual  right  of  easement  over  B's  land,  and  A  then 
makes  improvements  to  his  financial  detriment,  such  right  of 
easement  will  be  affirmed  by  the  court.  (See  Great  Falls  Case, 
supra.)  (2)  Where  A  makes  improvements  upon  his  own  land 
in  reliance  upon  an  existing  right  of  easement  over  B's  land, 
and  B  encourages,  or  fails  to  dissuade,  him,  the  court  will  recog- 
nize the  right  upon  which  A  relied.  (Washburn  on  Easements, 
4th  ed.,  112.)  In  no  case  arising  within  this  jurisdiction  have 
the  facts  permitted  the  application  of  either  of  the  rules  just 
stated,  and  in  no  case  has  it  even  been  argued  that  either  of 
them  exists.  In  the  case  at  bar  the  facts  appearing  in  the 
record  make  both  of  these  rules  applicable,  and  doubly  distin- 
guish this  case  from  the  Great  Fails  Case  and  all  the  decisions 
which  have  followed  it. 

This  first  distinction  above  noted  relates  to  a  situation  clearly 
different  from  that  implied  by  the  word  " license.' '  A  licensee 
is  but  one  degree  removed  from  a  trespasser;  he  is  upon  the 
land  of  another  by  sufferance  merely,  and  has  no  rights  in 
futuro.    If  he  has  any  equities,  they  are  derived  from  the  laches 
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or  negligence  of  the  land  owner.  The  situation  which  we  dis- 
tinguish is  where  the  improvements  are  made  under  an  express 
agreement  for  a  permanent  easement.  Here  the  person  making 
the  improvements  is  in  a  totally  different  position  from  that 
of  a  licensee.  He  does  not  calculate  upon  the  forbearance  of 
the  land  owner,  but  proceeds  upon  a  positive  promise  that  his 
rights  will  never  be  questioned.  In  principle  there  is  no  differ- 
ence between  his  position  and  that  of  a  person  in  possession 
under  a  promise  to  convey — both  agreements  are  void  by  the 
letter  of  the  statute  of  frauds,  but  in  each  case  the  court  sus- 
pends the  operation  of  the  statute,  as  invoked  to  perpetrate  a 
fraud.  (Cobban  v.  Hecklen,  27  Mont.  245,  70  Pac.  805;  Stevens 
v.  Trafton,  36  Mont.  520,  93  Pac.  810.) 

The  case  best  illustrating  the  situation  here  presented  is 
Rindge  v.  Baker,  57  N.  T.  209,  15  Am.  Rep.  475.  See,  also, 
Dempsey  v.  Kipp,  61  N.  T.  462;  Wiseman  v.  Lticksinger,  84 
N.  Y.  31,  38  Am.  Rep.  479.  If  the  objection  be  made  that  the 
agreement  here  contended  for  was  not  specific  and  definite  in 
terms,  the  answer  is  obvious:  (1)  that  at  no  time  during  the 
life  of  Patton  was  there  the  slightest  disagreement  or  misunder- 
standing relative  to  the  right  of  way,  and  (2)  that  the  language 
of  the  court,  in  the  Great  Falls  Case  expressly  covers  a  situation 
like  the  present:  "A  verbal  agreement,  even  if  in  the  form  of  a 
license, ' '  etc.     ( 21  Mont.  502. ) 

The  consideration  for  the  agreement  has  next  to  be  consid- 
ered. The  outlays,  expenditures  and  labors  of  the  appellant  in 
this,  estimated  at  $1,200,  are  ample  to  support  the  agreement. 
To  this  proposition  we  cite:  King's  Heirs  v.  Thompson,  9  Pet 
(U.  S.)  204,  9  L.  Ed.  102;  Neale  v.  Neales,  9  Wall.  1,  19  L.  Ei 
590 ;  Freeman  v.  Freeman,  43  N.  Y.  34,  39,  3  Am.  Rep.  657. 

The  second  rule  upon  which  we  found  our  claim  is  stated 
by  Washburn  on  Easements,  above.  It  rests  upon  the  dif- 
ferent manner  in  which  the  common  law  regards  improve- 
ments made  upon  a  person's  own  land,  and  improvements  made 
by  him  upon  the  land  of  another.  When  A  has  at  great  expense 
altered  and  prepared  his  own  land  for  the  use  of  an  easement 
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over  B's  land  adjoining,  relying  on  B's  promise  to  recognize 
such  easement,  the  common  law  does  not  regard  him  as  having 
made  such  expenditures  at  his  own  risk;  but,  having  been  in- 
duced to  sink  money  into  his  land  for  a  certain  purpose,  it 
would  be  the  grossest  inequity  to  permit  B  thereafter  to  forbid 
the  use  and  render  such  expenditures  nugatory.  Morse  v. 
Copeland,  2  Gray  (Mass.),  302,  illustrates  this  distinction. 
(See,  also,  Dempsey  v.  Kipp,  supra.) 

Mr.  John  Lindsay  submitted  a  brief  in  behalf  of  Respondents, 
and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Appeal  from  an  order  denying  a  temporary  injunction.  The 
parties  to  this  action  own  adjoining  ranches  in  Beaverhead 
county.  In  order  for  plaintiff  conveniently  to  get  to  the  public 
highway  from  his  dwelling-house,  it  is  necessary  for  him  to 
pass  over  a  small  portion  of  defendant's  land.  In  1903  or  1904 
plaintiff  constructed  a  roadway  of  a  permanent  character  from 
his  dwelling  to  the  public  road,  fenced  the  same,  and  used  it 
uninterruptedly  until  late  in  1909,  when  defendants  obstructed 
such  roadway  and  threatened  to  continue  such  obstruction. 

In  his  complaint  the  plaintiff  alleges  that  he  owns  a  right 
of  way  for  such  roadway  over  the  lands  of  defendants.  Upon 
filing  this  complaint  and  an  affidavit  in  support  of  it,  the  dis- 
trict court  issued  an  order  to  show  cause,  and  a  hearing  was  had. 
Upon  the  hearing  the  plaintiff  testified  that  for  four  hundred 
feet  or  more  his  roadway  over  the  land  of  defendants  was  con- 
structed through  a  swamp,  and  for  seven  hundred  feet  or  more 
the  road  was  built  through  the  same  swamp  on  plaintiff's  land; 
that  it  cost  about  $1,200  to  build  the  road;  that  it  was  built 
in  a  manner  designed  to  be  permanent;  that  it  was  built  and 
fenced  at  plaintiff's  expense;  that  he  was  engaged  in  work 
upon  it  for  three  years  or  more,  and  enjoyed  the  uninterrupted 
use  of  it  for  two  years  after  it  was  completed ;  that  at  the  time 
the  road  was  built,  Hugh  Patton,  since  deceased,  the  husband 
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of  Margaret  Patton,  owned  the  Patton  ranch;  and  that  before 
he  commenced  building  the  road  he  had  a  conversation  with 
Hugh  Patton.  When  asked  to  give  the  conversation  an  objec- 
tion was  interposed,  but  overruled  pro  forma,  with  the  right 
reserved  in  counsel  for  defendants  to  move  to  strike  out  the 
evidence.  Plaintiff  then  testified:  "I  went  to  Patton  and  told 
him  I  wanted  to  build  a  road,  and  showed  him  the  route,  and 
he  very  willingly  consented  to  go  and  look  it  over — the  pro- 
posed road  and  the  old  road.  After  we  looked  over  the  old 
road  he  said  to  me,  'We  are  uncertain  where  the  lines  are,  and 
the  route  you  propose  is  the  best,  and  I  have  no  objection  to 
it.'  And  he  consented  to  it.  •  •  •  Q.  When  you  were 
talking  to  Mr.  Patton  about  this  matter,  was  there  any  conver- 
sation in  regard  to  the  manner  in  which  the  road  was  to  be 
built t  A.  Yes.  He  said:  'Now,  let  me  make  a  suggestion  as 
to  how  to  build  this  road,  having  had  a  great  deal  of  experience 
in  making  roads;  I  would  corduroy  the  road.'  I  told  him,  'I 
don't  want  to  make  a  temporary  road,  I  want  to  make  a  per- 
manent road.'  And  when  I  got  through  with  my  statement  as 
to  how  I  wanted  to  make  the  road  he  complimented  me  and 
said  my  theory  was  right.  He  says:  'You  will  make  a  road  there 
that  will  last  forever.'  And  at  different  times  in  the  construc- 
tion of  this  road  he  complimented  me  in  regard  to  the  way  I 
was  building  it."  Plaintiff  further  testified  that  while  he  was 
building  the  fence  along  this  roadway,  Patton  came  to  his  work 
and  complimented  him  upon  the  character  of  fence  he  was 
building,  saying:  "Your  fence  is  like  your  road;  it  is  very  per- 
manent. You  will  have  a  fence  there  forever."  And  again 
plaintiff  testified  that  when  he  was  constructing  a  gate  at  a 
point  where  the  road  connected  with  the  public  highway,  Patton 
came  to  him  and  complimented  him  upon  the  manner  in  which 
he  was  doing  the  work  and  in  a  joking  way  said:  "I  wouldn't 
have  given  you  this  right  of  way  had  I  known  you  were  going 
to  put  up  so  much  better  a  gate  than  mine."  Upon  cross- 
examination  plaintiff  testified  that  he  never  had  any  writing 
with  Patton  concerning  this  right  of  way.  Defendant  moved 
that  all  evidence  of  the  conversation  between  plaintiff  and  Hugh 
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Patton  be  stricken  out,  and  this  motion  was  sustained  and  the 
injunction  refused.  The  foregoing  is  all  the  evidence  material 
to  the  question  which  was  before  the  lower  court. 

In  Cheat  Falls  Water  W.  Co.  v.  Great  Northern  By.  Co.,  21 
Mont.  487,  54  Pac.  963,  this  court  reviewed  at  great  length  the 
authorities  dealing  with  the  question  of  a  license  resting  in 
parol.  The  doctrine  of  that  case  was  approved  in  Prentice  v. 
McKay,  38  Mont.  114,  98  Pac.  1081,  and  in  Archer  v.  Chicago, 
Milwaukee  &  St.  P.  By.  Co.,  41  Mont.  56,  108  Pac.  571.  But  it 
is  contended  that  the  facts  of  this  case  do  not  bring  it  within 
the  rule  announced  in  the  cases  above,  but  rather  within  two 
exceptions  to  the  rule— exceptions  which  it  is  said  have  been 
recognized  by  this  court.  We  do  not  agree  with  counsel  for 
appellant  that  they  state  the  first  exception,  so  called,  correctly. 

(a)  It  is  a  well-settled  rule  in  equity  that  where  A  agrees 
orally  to  convey  a  right  of  way  to  B,  and  there  is  a  sufficient 
consideration  for  such  agreement,  and,  acting  upon  it,  B  enters 
into  possession  of  the  right  of  way  and  makes  improvements  to 
his  financial  detriment,  equity  will  protect  the  right.  The  prin- 
ciple of  the  rule  was  involved  and  applied  in  Finlen  v.  Heinze, 
32  Mont.  354,  80  Pac.  918.  The  rule  itself  is  well  illustrated 
by  the  case  of  Dempsey  v.  Kipp,  61  N.  Y.  462.  The  underlying 
principle  of  the  rule,  however,  is  that  there  was  such  a  contract 
between  the  parties  and  such  part  performance  that  equity 
would,  in  a  proper  action,  decree  specific  performance.  Direct 
reference  to  this  rule  is  made  in  the  course  of  the  opinion  in 
Great  Falls  Water  W.  Co.  v.  Great  Northern  By.  Co.,  above. 
But  we  are  unable  to  gather  from  the  record  of  this  case  any 
evidence  of  a  contract  between  Patton  and  Lewis  by  which 
Patton  agreed  to  convey  the  right  of  way  over  the  Patton  ranch 
to  Lewis.  At  most  the  evidence  discloses  mere  consent  on  Pat- 
ton's  part  that  Lewis  might  construct  the  roadway,  a  consent 
which  does  not  imply  anything  more  than  a  bare  license.  We 
are  unable  to  distinguish  this  case  upon  its  facts  from  either 
the  Great  Falls  Case  or  the  Archer  Case,  above. 

(b)  The  second  so-called  exception  to  the  rule  is  stated  by 
Herman  on  Estoppel,  section  1140,  volume  2,  as  follows : ' '  Where 
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the  owner  of  an  estate  has  stood  by  and  seen  another  expend 
money  upon  an  adjacent  estate,  relying  upon  an  existing  right 
of  easement  in  the  first-mentioned  estate,  and  without  which 
such  expenditure  would  be  wholly  useless  and  wasted,  and  has 
not  interposed  to  forbid  or  prevent  it,  equity  has  enjoined  him 
from  interrupting  the  enjoyment  of  such  easement."  Instead 
of  being  an  additional  exception  to  the  ride,  this  is  but  the 
application  of  the  principle  of  the  first  exception  to  a  different 
state  of  facts.  It  presupposes  that  there  was  an  express  oral 
agreement  to  convey  and  part  performance. 

There  is  not  any  question  of  a  right  by  prescription  involved 
here,  and  that  there  is  but  a  single  exception  to  the  rule  that 
an  agreement  for  the  conveyance  of  an  interest  in  real  estate 
(other  than  a  lease  for  not  more  than  one  year)  must  be  evi- 
denced by  some  writing,  is  determined  by  our  Code.  Our  stat- 
ute of  frauds,  section  5091,  Revised  Codes,  provides:  "No 
agreement  for  the  sale  of  real  property,  or  of  any  interest  there- 
in, is  valid  unless  the  same,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  subscribed  by  the  party  to  be  charged, 
or  his  agent,  thereunto  authorized  in  writing;  but  this  does  not 
abridge  the  power  of  any  court  to  compel  the  specific  perform- 
ance of  any  agreement  for  the  sale  of  real  property  in  case  of 
part  performance  thereof."  The  wisdom  of  the  rule  is  well 
illustrated  in  this  case.  Here  the  attempt  is  made  to  found  a 
-claim  to  a  part  of  the  Patton  ranch  upon  oral  negotiations  had 
between  Lewis  and  Hugh  Patton.  Hugh  Patton,  the  only  person 
who  could  deny  or  explain  those  negotiations,  is  dead,  and  the 
statute  cited  above  furnishes  his  heirs  their  only  defense  to  a 
claim  of  this  character.  Of  course,  if  there  was  in  fact  an 
agreement  between  Lewis  and  Hugh  Patton  by  which  Patton 
contracted  to  convey  to  Lewis  the  right  of  way  for  the  road, 
the  death  of  Patton  would  not  necessarily  defeat  Lewis's  right 
to  have  specific  performance  decreed ;  but  as  said  by  this  court 
in  Fiwlen  v.  Heinze,  above,  quoting  from  Mr.  Justice  Story  in 
Smith  v.  Burnham,  3  Sum.  435,  Fed.  Cas.  No.  13,019:  "It  is  a 
general  rule  not  to  interfere  to  direct  specific  performance  of 
any  agreement  where  the  terms  of  the  contract  are  not  all 
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definite  and  full  and  in  its  nature  and  extent  are  not  made 
out  by  clear  and  unambiguous  proof." 

A  mere  license  is  revocable  at  the  will  of  the  licensor,  and  it 
is  not  a  defense  that  the  licensee  has  expended  money  upon  the 
faith  of  it  which  will  be  lost  to  him,  for,  as  said  by  this  court 
in  the  Oreat  Falls  Case  above:  "The  licensee  is  bound  to  know 
that  his  license  was  revocable,  and  that  in  incurring  expense 
he  acted  at  his  own  risk  and  peril."  In  25  Cyc.  647,  it  is  well 
said:  "To  hold  otherwise  would  be  to  override  the  statute  of 
frauds  and  convert  an  executed  license  into  an  estate  in  land, 
which  is  going  a  greater  length  than  equity  ever  went  under 
the  doctrine  of  part  performance.' *  Neither  will  the  character 
of  the  improvement  made  change  a  license  into  a  grant. 

While  the  authorities  do  not  all  agree  upon  the  application 
of  these  principles,  we  prefer  to  adhere  to  the  doctrine  hereto- 
fore announced  by  our  own  court. 

The  order  is  affirmed* 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


PEATHERMAN  et  al.,  Plaintiffs,  v.  HENNESSY  et  al., 
Defendants;  McGOWAN,  Appellant ;  ORO  Y  PLATA 
MINING  CO.,  Respondent. 

(No.  2,885.) 
(Submitted  January  28,  1911.    Decided  February  8,  1911.) 

[113  Pae.  751.] 

Waters  and  Water  Rights — Abandonment — Adverse  Use — Stat- 
ute of  Frauds — Contracts — Validity — Right  to  Question — 
Appeal — Party  not  Aggrieved. 

Contracts — Statute  of  Frauds — Right  to  Invoke. 

1.  The  right  to  question  the  validity  of  a  contract  on  the  ground  that 
it  falls  within  the  statute  of  frauds  is  personal  and  cannot  be  asserted 
by  one  who  is  neither  a  party  nor  a  privy  to  it. 
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Same— Water  Bights— Oral  Conveyances. 

2.  Held,  under  the  rule  above,  that  appellant  in  a  water  right  suit 
was  in  no  position  to  attack  the  validity  of  the  decree,  on  the  alleged 
ground  that  respondent  mining  company,  having  become  the  owner  of 
certain  placer  claims  to  which  the  rights  adjudged  to  it  were  appur- 
tenant, by  word  of  mouth,  such  transfers  were  void  under  the  statute 
of  frauds,  and  therefore  that  it  had  failed  to  connect  itself  with  the 
title  to  the  waters  claimed  and  awarded  to  it. 

Water  Bights — Abandonment — How  Determined. 

3.  The  question  whether  there  was  an  abandonment  of  a  water  right 
is  one  of  fact,  to  be  determined  by  the  acts  and  intention  of  the  claim- 
ant, mere  lapse  of  time  during  which  there  was  nonuser  being  insuffi- 
cient to  establish  it 

Same — Abandonment— Evidence— Insufficiency. 

4.  Evidence  examined  and  held  to  negative  the  idea  that  the  claim- 
ant of  a  water  right  had  any  intention  to  abandon  such  right. 

8ame— Adverse  User— What  Constitutes. 

5.  The  use  of  water  does  not  become  adverse  as  against  a  prior  ap- 
propriator  unless  it  deprives  him  of  its  use  when  he  has  actual  need 
of  it,  or  amounts  to  such  an  invasion  of  the  tatter's  rights  as  will  en- 
able him  at  any  time  during  the  statutory  period  to  maintain  an  action 
against  the  adverse  user. 

Same — Decree— Appeal — Party  Aggrieved. 

6.  Where  a  party  to  a  water  riffht  suit  fails  to  show  that  the  quantity 
of  water  to  which  he  is  entitled  has  not  always  reached  the  head  of 
his  ditch  whenever  he  had  occasion  to  use  it,  he  is  not  aggrieved  by  the 
decree  and  therefore  not  in  a  position  to  complain  of  it  on  appeal. 

Appeal  from  District  Court,  Granite  County;  Geo.  B.  Winston, 
Judge. 

Action  by  John  A.  Featherman  and  others  against  D.  W. 
Hennessy  and  others.  From  a  judgment  establishing  the  rela- 
tive water  rights  of  the  defendants  James  McGowan  and  the 
Oro  y  Plata  Mining  Company,  and  an  order  denying  him  a  new 
trial,  McGowan  appeals.     Affirmed. 

In  behalf  of  Appellant,  there  was  a  brief  and  reply  brief,  as 
well  as  oral  argument,  by  Mr.  W.  E.  Moore. 

Mr.  George  A.  May  wood,  and  Mr.  William  T.  Pigott,  sub- 
mitted a  brief  in  behalf  of  Respondent,  and  both  argued  the 
cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  John  A.  Featherman  and  five 
other  plaintiffs  against  appellant  James  McGowan,  the  respond- 
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ent  Oro  y  Plata  Mining  Company,  and  thirty-five  other  de- 
fendants, to  obtain  a  decree  determining  the  respective  rights 
of  the  parties  to  the  use  of  the  water  flowing  in  Flint  creek,  in 
Granite  county.  All  of  the  defendants  answered,  setting  forth 
the  rights  claimed  by  them,  and  alleging  priority  of  appropria- 
tion and  use  of  specific  quantities  of  water  as  against  the  plain- 
tiffs, as  well  as  against  each  other.  Under  a  stipulation  signed 
by  the  attorneys  of  all  the  parties,  all  affirmative  matter  alleged 
by  any  defendant  was  deemed  denied  by  the  plaintiffs  and  the 
other  defendants,  and  each  party  was  accorded  the  right  to 
introduce,  as  against  the  claim  of  any  other,  evidence  tending 
to  show  an  abandonment  or  nonuser  by  such  other  party,  or  to 
establish  a  prescriptive  right  in  himself  by  adverse  use.  Upon 
the  issues  so  framed,  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  rendered  a  decree  fixing  the  dates  and 
amounts  of  the  respective  appropriations,  and  enjoining  each 
of  the  parties  from  interfering  with  the  right  of  any  other.  The 
decree  awards  to  appellant,  for  agricultural  and  domestic  use, 
two  hundred  and  sixty  inches,  appropriated  and  diverted  on 
April  23,  1888;  fifty  inches  for  a  like  use,  under  a  second  ap- 
propriation made  April  1,  1892 ;  sixty-five  inches  under  a  third, 
made  on  May  1,  1893;  and  sixty  inches  under  a  fourth,  made 
August  1,  1902.  It  awards  to  the  respondent  Oro  y  Plata  Min- 
ing Company  five  hundred  inches,  appropriated  and  diverted 
on  July  19,  1869.  Inasmuch  as  it  was  found  that  the  prede- 
cessors of  respondent  had  appropriated  this  amount  for  the 
purpose  of  placer  mining  only  and  had  used  it  exclusively  for 
this  purpose,  allowing  it  to  return  to  the  body  of  the  stream 
to  be  recaptured  by  others  residing  below  the  place  of  use,  the 
respondent  is  required  to  confine  its  use  exclusively  to  this  pur- 
pose as  heretofore,  except  that  it  may  change  the  use  to  any 
other  purpose  which  will  not  result  in  detriment  to  appropri- 
ations made  below  this  point.  The  appeals  are  by  McOowan 
from  that  portion  of  the  decree  awarding  to  the  respondent  min- 
ing company  the  right  referred  to,  and  from  an  order  denying 
his  motion  for  a  new  triaL 
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The  contention  made  by  appellant  is  that  the  evidence  is 
insufficient  to  justify  the  findings  in  favor  of  the  respondent 
He  submits  three  queries  and  contends  that,  while  all  should 
be  answered  in  the  affirmative,  an  affirmative  answer  to  any 
one  of  them  will  be  fatal  to  the  right  of  respondent  as  adjudged 
in  the  decree.    These  queries  are  the  following: 

"First.  Is  not  the  claim  of  the  respondent  lost  by  failure 
to  deraign  title  to  the  water  right  claimed  by  it  f 

"Second.  Is  not  the  claim  of  the  respondent  lost  by  reason 
of  abandonment  and  nonuserf 

"Third.  Is  not  the  claim  of  the  respondent  lost  by  reason 
of  the  statute  of  limitations  f" 

1.  Flint  creek  flows  north  through  Flint  creek  valley.  The 
ditches  of  both  appellant  and  respondent  are  taken  from  it  on 
the  west  side.  Respondent  owns  placer  mines  situated  near 
the  mouth  of  Henderson  gulch,  which  opens  into  the  valley  from 
the  west.  A  plat  submitted  with  the  transcript  shows  that  the 
head  of  its  ditch  is  some  three  or  four  miles  above  the  mouth 
of  the  gulch.  The  country  through  which  it  is  constructed  is 
broken  by  ravines  and  gulches,  which  it  is  necessary  to  bridge 
with  flumes.  It  appears  that  in  November.  1868,  Thomas  Smith, 
one  of  the  original  defendants  to  this  action,  now  dead,  with 
six  associates  began  the  construction  of  the  ditch  to  convey 
water  to  the  placer  mines  mentioned  above,  then  owned  by  them. 
It  was  finished  in  the  following  year.  Mining  operations  were 
conducted  there  by  these  original  owners  until  1876  or  1877, 
when  one  Ferguson,  and  others  associated  with  him,  purchased 
the  mines,  with  the  ditch  and  water  right.  In  the  year  187S 
they  sold  the  property  to  a  Chinaman  by  the  name  of  Quong 
Lee.  Four  years  later  the  latter  sold  to  two  other  Chinamen. 
Buck  Jim  and  You  Hoy,  who,  having  operated  the  property 
until  1888  or  1889,  sold  to  Dominick  Byrne.  The  respondent 
thereafter  became  his  successor  to  an  undivided  three-fourths 
interest  by  mesne  conveyances.  It  is  not  clear  from  the  evidence 
whether  any  of  the  conveyances  referred  to,  down  to  the  time 
Byrne  became  the  purchaser,  were  evidenced  by  any  sort  of 
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writing.  It  is  clear,  however,  that  in  each  case  a  consideration 
was  paid  by  the  purchaser,  or  purchasers,  who  at  once  went  into 
possession.  The  conveyance  to  Byrne  was  by  deed  duly  exe- 
cuted.   So,  also,  were  all  the  conveyances  by  which  respondent 

■ 

became  his  successor. 

The  contention  made  by  counsel  is  that,  since  it  appears  that 
the  conveyances  by  Smith  and  his  associates,  and  by  Ferguson 
and  Quong  Lee,  under  which  Buck  Jim  and  You  Hoy  claimed 
title,  were  by  mere  word  of  mouth  and  not  in  writing,  the  re- 
spondent has  failed  to  connect  itself  with  the  original  title  of 
Smith  and  his  associates,  and  therefore  that  its  claim  falls  to 
the  ground ;  in  other  words,  these  conveyances  were  void  because 
within  the  statute  of  frauds.  No  objection  was  made  at  the 
trial,  by  appellant,  to  any  of  the  evidence  offered  to  establish 
these  conveyances.  It  would  seem  that  he  ought  not  to  be  heard 
to  make  objection  for  the  first  time  in  this  court ;  out,  even  so, 
such  an  objection  would- not  have  been  well  made.  Appellant 
was  a  stranger  to  all  of  these  conveyances ;  nor  has  he,  by  any- 
thing that  has  occurred  since,  been  brought  into  privity  with 
any  of  the  parties  to  them.  Being  a  stranger,  he  cannot  be 
heard  to  object  to  them.  The  right  to  question  a  contract  on 
the  ground  stated  is  purely  personal,  and  cannot  be  asserted  by 
one  who  is  neither  a  party  nor  a  privy  to  it.  (McDonald  v. 
Lannen,  19  Mont.  78,  47  Pac.  648;  Wood  v.  Lowney,  20  Mont. 
273,  50  Pac.  794.)  And  this  is  declared  by  the  courts  generally 
to  be  the  settled  rule.  (Book  v.  Justice  Mining  Co.  (C.  C),  58 
Fed.  106 ;  Murray  Hill  Co.  v.  Havenor,  24  Utah,  73,  66  Pac.  762 ; 
Hill  v.  Oroesbeck,  29  Colo.  161,  67  Pac.  167 ;  Jackson  v.  Stan- 
field,  137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14,  23  L.  R.  A.  588 ; 
Daum  v.  Conley,  27  Colo.  56,  59  Pac.  753;  20  Cyc.  306;  Wood 
on  Statute  of  Frauds,  sec.  538.) 

In  Jackson  v.  Stanfield,  supra,  in  the  opinion  on  rehearing, 
the  court  in  stating  the  rule  uses  this  apt  language:  "Parties 
to  contracts  and  their  privies  can  alone  take  advantage  of  the 
fact  that  a  contract  is  invalid  under  the  statute  of  frauds. 
Many  forms  of  expression  by  this  and  other  courts  illustrate 
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the  doctrine  that  a  third  person  cannot  make  the  statute  of 
frauds  available  to  overthrow  a  transaction  between  other  per- 
sons; that  the  defense  of  this  statute  is  purely  a  personal  one, 
and  cannot  be  made  by  strangers.  (Citing  cases.)  It  concerns 
the  remedy  alone,  and  the  modern  law  is  well  settled  that,  in 
the  absence  of  a  statutory  provision  to  the  contrary,  the  effect 
of  the  statute  is  not  to  render  the  agreement  void,  but  simply 
to  prevent  its  direct  enforcement  by  the  parties,  and  to  refuse 
damages  for  its  breach." 

It  is  true  that  in  McDonald  v.  Lannen,  supra,  this  court  used 
expressions  which  would  indicate  that  a  different  rule  applies 
to  mining  claims  and  appurtenant  rights  from  that  which  ap- 
plies to  mere  possessory  rights  and  improvements  upon  agricul- 
tural lands  not  held  by  formal  entry.  But  we  cannot  see  any 
substantial  reason  for  the  distinction.  If  the  right  to  question 
the  validity  of  a  conveyance  is  a  personal  one,  available  only  to 
the  parties  or  their  privies,  it  is  none  the  less  personal  where 
the  parties  are  dealing  with  property  to  which  the  seller  holds 
the  absolute  fee.  If  strangers  cannot  object  that  the  law  has 
not  been  observed  in  the  one  case,  neither  may  they  in  the  other. 
In  Head  v.  Hale,  38  Mont.  302,  100  Pac.  222,  this  court  recog- 
nized the  rule  stated  in  the  text  in  Farnham  on  Waters,  sec.  670a, 
that  one  who  is  in  possession  of  a  water  right  originated  by  an- 
other cannot  protect  or  defend  it,  unless  he  is  in  privity,  by 
contract  or  otherwise,  with  the  original  owner.  Nothing  said 
in  that  case,  however,  is  in  any  way  inconsistent  with  the  rule 
stated  above. 

The  first  query  submitted  by  the  appellant  must,  therefore, 
be  answered  in  the  negative. 

2.  The  same  answer  must  also  be  made  to  the  second. 
Whether  there  has  been  an  abandonment  is  a  question  of  fact, 
to  be  determined  by  the  acts  and  intention  of  the  person  against 
whom  it  is  alleged.  Mere  lapse  of  time  during  which  there  is 
nonuser  is  not  sufficient.  The  circumstances  must  be  such  as  to 
justify  an  inference  of  intention  to  abandon;  in  other  words, 
to  leave  the  property  to  be  taken  by  any  other  person  who 
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chooses  to  do  so.  (Oassert  v.  Noyes,  18  Mont.  216,  44  Pac.  959; 
Smith  v.  Hope  Mining  Co.,  18  Mont.  432,  45  Pac.  632;  Sloan 
v.  Clancy,  19  Mont.  70,  47  Pac.  334;  Watts  v.  Spencer,  51  Or. 
262,  94  Pac.  39 ;  Beaver  Brook  Co.  v.  Reservoir  Co.,  6  Colo.  App. 
130,  40  Pac.  1066.)  The  most  that  the  evidence  shows  on  this 
point  is  that  a  high  flume  constructed  across  a  ravine,  in  order 
to  convey  water  to  the  bar  at  the  mouth  of  Henderson  gulch, 
was  broken  down  in  1888,  that  the  mines  were  not  thereafter 
worked,  and  that  the  water  was  not  used  elsewhere  until  1894. 
Yet  it  does  appear  that  work  was  done  with  more  or  less  con- 
tinuity until  1888,  and  that  in  1894  the  ditch  and  some  of  the 
flumes  were  repaired.  The  water  was  thereafter  used  by  other 
persons,  by  permission  of  the  respondent  or  its  predecessors,  to 
work  other  mines  situated  on  Smart  creek,  another  confluent  of 
Flint  creek  above  Henderson  gulch.  It  also  appears  that  in  the 
meantime  Byrne,  while  he  was  the  exclusive  owner,  with  the 
idea  of  "representing"  the  right,  as  some  of  the  witnesses  stated, 
iand  thus  preserving  it,  turned  water  into  the  ditch  from  year 
to  year,  which,  after  running  down  for  some  distance,  escaped 
:  again  into  Flint  creek.  While  evidence  of  this  practice  by 
/  Byrne  is  worthless  for  any  other  purpose,  it,  together  with  the 
fact  that  he  thereafter  conveyed  to  other  parties  an  interest  in 
the  property,  negatives  the  notion  that  he  had  any  intention  to 
abandon  it  in  1888,  when  the  flume  was  broken  down,  or  after- 
ward. 

3.  There  is  no  evidence  in  the  record  tending  to  show  adverse 
use  by  the  appellant.  It  does  appear  that  no  use  of  the  water 
was  made  by  any  predecessor  of  respondent  from  1888  to  1894, 
and  that  little  effective  use  has  been  made  of  it  since  the  latter 
date.  But  use  of  water  does  not  begin  to  be  adverse  as  against 
a  prior  appropriates,  unless  it  results  in  a  deprivation  to  such 
appropriator,  or  amounts  to  such  an  invasion  of  his  rights  as 
will  enable  him  at  any  time  during  the  statutory  period  to 
maintain  an  action  against  the  adverse  user.  In  Bullerdick  v. 
Hermsmeyer,  32  Mont.  541,  81  Pac.  334,  it  was  said:  "The  use 
of  the  waters  in  the  streams  in  this  state  is  declared  by  the  Con- 
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stitution  to  be  a  public  use.  (Constitution,  Art.  Ill,  sec.  15.) 
Such  being  the  case,  every  citizen  has  a  right  to  divert  and  use 
them,  so  long  as  he  does  not  infringe  upon  the  rights  of  some 
other  citizen  who  has  acquired  a  prior  right  by  appropriation. 
Each  citizen  may  divert  and  use  them  without  let  or  hindrance 
when  no  prior  right  prevents.  When  his  necessary  use  ceases, 
he  must  restore  them  to  the  channel  of  the  stream;  whereupon 
they  may  be  used  by  any  other  person  who  needs  them.  In  no 
case  does  such  use  become  adverse  until  some  superior  right  is 
infringed  and  the  owner  of  it  suffers  deprivation.  If  it  becomes 
and  continues  adverse  and  exclusive  for  the  full  period  pre- 
scribed by  the  statute,  and  the  owner  suffers  the  consequent 
deprivation,  such  use  ripens  into  a  right  by  prescription." 

In  Talbott  v.  Butte  City  Water  Co.,  29  Mont  17,  73  Pac.  1111, 
we  find  this  language:  "The  plaintiffs  had  use  for  the  water 
only  for  agricultural  and  mining  purposes,  and,  when  not  so 
using  it,  the  law  required  them  to  turn  it  back  into  the  stream 
for  the  use  of  this  defendant,  or  any  other  person  or  corporation 
which  might  have  a  right  to  use  it.  No  use  of  water  by  a  sub- 
sequent appropriator  can  be  said  to  be  adverse  to  the  right  of 
a  prior  appropriator,  unless  such  use  deprives  the  prior  appro- 
priator of  it  when  he  has  actual  need  of  it.  To  take  the  water 
when  the  prior  appropriator  has  no  use  for  it  invades  no  right 
of  his,  and  cannot  even  initiate  a  claim  adverse  to  him."  See, 
also,  Smith  v.  Duff,  39  Mont.  374,  102  Pac.  981, 133  Am.  St.  Rep. 
582,  where  these  cases  are  cited  with  approval.  We  think  they 
state  the  correct  rule.  The  third  query  proposed  by  appellant 
must,  therefore,  also  be  answered  in  the  negative. 

4.  But  waiving  aside  all  the  foregoing  considerations,  it  does 
not  appear  that  the  appellant  is  aggrieved  in  any  way  by  the 
decree.  The  plat  shows  that  whenever  water  has  been  diverted 
by  the  respondent  or  any  of  its  predecessors,  it  has  been  returned 
to  the  body  of  the  stream  at  some  distance  above  the  head  of 
appellant's  ditch.  Appellant  does  not  show  or  claim  that  the 
quantity  of  water  to  which  he  is  entitled  has  not  always  reached 
the  head  of  his  ditch  whenever  he  has  had  occasion  to  use  it 
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(Kelly  y.  Granite  BuMetallic  0.  Min.  Co.,  41  Mont  1,  108 
Pac.  785.) 

These  conclusions  render  it  unnecessary  to  determine  the  ques- 
tions of  practice  presented  by  respondent. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Justice  Smith  concurs. 

Mr.  Justice  Holloway  did  not  hear  the  argument,  and  takes 
no  part  in  the  foregoing  decision. 


(7ADNAIS  et  al.,  Respondents,  v.  EAST  BUTTE  EXTEN- 
SION COPPER  MINING  CO.,  Appellant. 

(No.  2,934.) 
(Submitted  February  1,  1911.    Decided  February  8,  1911.) 

[113  Pac.  747.] 

Corporations — Service   of  Summons — Default  Judgment — Set- 
ting  Aside — Discretion — Affidavit  of  Merits. 

Corporations — Service  of  Summons — Evidence — Sufficiency. 

1.  The  recital  in  a  sheriff's  return  on  a  summons  in  an  action 
against  a  corporation,  that  he  served  the  same  on  the  president  of 
the  defendant  company  (naming  him),  is  prima  facie  evidence  that 
the  person  named  was  president  of  the  corporation. 

Default  Judgment — Vacation — Excusable  Neglect — Discretion. 

2.  The  district  court  did  not  abuse  its  discretion  in  refusing  to  set 
aside  a  default  judgment  on  the  ground  of  excusable  neglect,  where 
the  affidavit  in  support  of  the  motion  alleged,  in  effect,  that  appel- 
lant's attorney  had  misunderstood  the  facts  as  to  the  date  of  the 
service  of  summons,  and  that  he  neglected  to  make  appearance  for 
defendant  because  busily  engaged  in  court  work. 

Same — Affidavit  of  Merits — Answer. 

3.  One  who,  in  his  affidavit  filed  in  aid  of  his  motion  seeking  the 
vacation  of  a  default  judgment  on  the  ground  of  excusable  neglect, 
fails  to  show  that  he  has,  prima  facie,  a  defense  to  plaintiff's  cause 
of  action,  or  tender  an  answer,  is  not  in  position  to  complain  of  the 
refusal  of  the  court  to  comply  with  his  request. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 
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Action  by  Polydor  Vadnais,  and  another  against  the  East 
Butte  Extension  Copper  Mining  Company.  From  a  judgment 
for  plaintiffs  and  an  order  refusing  to  set  aside  a  default,  de- 
fendant appeals.    Affirmed. 

Cause  submitted  on  brief  of  counsel. 

Mr.  A.  P.  Hey  wood,  and  Messrs.  Breen  &  Hogevoll,  for  Ap- 
pellant. 

Mr.  L.  P.  Forestell  and  Mr.  I.  A.  Cohen,  for  Respondents. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 

court. 

On  June  17,  1910,  plaintiffs  commenced  this  action  against 
the  defendant  company  upon  a  money  demand.  On  the  same 
day  summons  was  issued  and  placed  in  the  hands  of  the  sheriff 
for  service.  The  sheriff's  return  recites  that  service  was  made 
on  June  18  "by  exhibiting  the  original  and  delivering  a  true 
copy  thereof,  together  with  a  copy  of  the  complaint  in  said 
action  to  Charles  Schatzlein,  the  president  of  the  East  Butte 
Extension  Copper  Mining  Company,  who  accepted  service  for 
said  company  in  the  county  of  Silver  Bow,  Mont. ;  said  company 
being  the  defendant  named  in  said  summons."  On  July  11 
the  default  of  the  defendant  was  entered  for  want  of  an  appear- 
ance, and  on  the  same  day  judgment  was  rendered  and  entered 
in  favor  of  the  plaintiffs  for  the  amount  claimed  in  their  com- 
plaint. The  judgment  recites:  "This  day  it  appearing  to  the 
satisfaction  of  the  court  that  the  above-named  defendant,  East 
Butte  Extension  Copper  Mining  Company,  a  corporation,  has 
been  duly  and  regularly  summoned  to  answer  unto  the  plain- 
tiffs* complaint  herein,"  etc.  A  motion  to  set  aside  the  service 
of  summons  and  to  open  the  default  was  made  upon  the  grounds: 
(a)  That  service  of  summons  was  made  upon  Charles  Schatz- 
lein, and  not  upon  Frank  H.  Cooney;  and  (b)  the  excusable 
neglect  of  an  attorney  for  the  defendant  company.  The  motion 
was  supported  by  the  affidavit  of  Swan  T.  Hogevoll,  who  says 
that  he  was  retained  as  one  of  the  attorneys  for  the  defendant; 
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that  the  papers  in  the  case  were  delivered  to  him  on  or  about 
July  1  by  P.  H.  Cooney;  that  he  misunderstood  the  facts  as  to 
the  date  of  the  service  of  summons  and  believed  that  service 
had  been  made  about  July  1,  and  that  he  was  busily  engaged 
in  court  work  and  neglected  to  make  appearance  for  the  de- 
fendant. The  affidavit  refers  to,  and  makes  a  part  of  it,  a  cer-» 
tificate  by  the  East  Butte  Extension  Copper  Mining  Company, 
an  Arizona  corporation,  designating  Frank  H.  Cooney  as  its 
agent  upon  whom  service  of  process  might  be  made,  and  Cooney  9s 
acceptance  of  the  office.  After  a  hearing  the  district  court 
denied  the  motion,  and  the  defendant  has  appealed  from  the 
judgment  and  from  the  order  refusing  to  set  aside  the  default. 

1.  Section  6519,  Revised  Codes,  provides,  among  other  things : 
*  'Any  corporation  doing  business  in  this  state  may  be  served 
with  summons,  by  delivering  a  copy  of  the  same  to  the  presi- 
dent •  •  •  of  the  corporation,  or  to  the  agent  designated 
by  such  corporation  as  the  person  upon  whom  service  shall  be 
made  as  required  by  law."  The  recital  in  the  sheriff's  return 
is  that  he  served  Charles  Schatzlein,  the  president  of  the  de- 
fendant company.  The  judgment  recites  that  it  was  made  to 
appear  to  the  trial  court  that  due  service  of  summons  was  made 
upon  the  defendant  company.  There  is  not  any  denial  of  the 
fact  that  Schatzlein  was  president  of  the  defendant  corporation. 
Every  intendment  must  be  in  favor  of  the  judgment  of  the  trial 
court,  and,  if  the  recital  in  the  sheriff's  return  is  not  sufficient 
evidence  of  the  fact  that  Schatzlein  was  president  of  the  defend- 
ant corporation,  we  will  indulge  the  presumption  from  the  recital 
in  the  judgment  that  sufficient  evidence  of  that  fact  was  pro- 
duced before  judgment  was  rendered.  (Rowe  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  442;  Hogerman  v.  Empire  Slate  Co., 
97  Pa.  534;  32  Cye.  512.) 

2.  The  court  did  not  abuse  its  discretion  in  refusing  to  set 
aside  the  default  upon  the  showing  of  excusable  neglect.  The 
facts  of  this  case  cannot  be  distinguished  from  those  in  Scilley 
v.  Babcock,  39  Mont.  536,  104  Pac.  677. 

42  Mont.— 8ft 
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3.  But  the  court  was  clearly  correct  in  refusing  to  set  aside 
the  default  upon  the  showing  made,  or,  more  correctly  speak- 
ing, upon  the  lack  of  any  showing.  In  addition  to  showing 
excusable  neglect,  it  is  absolutely  necessary  that  a  defendant 
in  default  show  that  he  has  prima  facte  a  defense  upon  the 
merits,  either  by  affidavit  or  by  tendering  an  answer.  (Bowen 
v.  Webb,  34  Mont.  61,  85  Pac.  739 ;  Schaeffer  v.  Gold  Cord  Min. 
Co.,  36  Mont.  410,  93  Pac.  344;  Pearce  v.  Butte  Electric  By. 
Co.,  40  Mont.  321,  106  Pac.  563.)  There  is  not  a  word  in  this 
entire  record  to  indicate  that  the  defendant  had  or  has  any 
defense  whatever  to  plaintiffs'  cause  of  action.  There  was  not 
any  answer  tendered,  and  the  affidavit  is  silent  upon  the  subject 
Courts  do  not  set  aside  judgments  merely  for  pastime.  Section 
6589,  Revised  Codes,  provides  that  a  court  may  relieve  a  party 
in  default  if  it  appears  to  be  in  the  interest  of  justice  to  do  so; 
but,  in  the  absence  of  any  showing  that  the  defaulted  party 
has  a  defense,  it  is  impossible  for  the  court  to  determine  whether 
justice  will  be  promoted  or  retarded  by  setting  aside  the  default 

There  is  not  any  merit  in  either  of  these  appeals.  The  judg- 
ment and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


WHIPPS,  Appellant,  v.  LOWNET  et  al.,  Respondents. 

(No.  2,942.) 
(Submitted  February  2,  1911.    Decided  February  14,  1911.) 

[113  Pac.  750.] 

Oarniskment — Previous  Assignment — Indemnity  Bond — Pay- 
ment by  Garnishee — Liability  of  Officer  and  Sureties. 

1.  Held,  on  the  authority  of  Merchants9  f  Miners9  Nat.  Bank  v. 
Barnes,  18  Mont.  335,  56  Am.  St.  Bop.  586,  45  P&rC.  218,  47  L.  R.  A. 
737,  that  neither  a  constable,  nor  a  judgment  creditor  upon  whose 
instruction  the  former  garnisneed  and  was  paid  moneys  claimed  by 
plaintiff  to  have  previously  been  assigned  to  him,  of  which  fact  both 
the  constable  and  the  garnishee  had  knowledge,  which  funds  the 


42  Mont.]  Whipps  v.  Lownbt  bt  ai*.  547 

constable  applied  to  the  satisfaction  of  the  creditor's  judgment,  nor 
the  sureties  on  an  indemnity  bond  given  the  officer  by  the  judgment 
creditor,  were  liable  for  the  money  paid  over  by  the  garnishee. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  A.  E.  Whipps  against  T.  V.  Lowney  and  othere. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Canning  &  Keating,  for  Appellant. 

In  passing  upon  the  motion  for  a  new  trial  the  district  judge 
held  that  this  case  was  determined  by  the  case  of  Merchants9 
&  Miners9  Bank  v.  Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586, 
45  Pac.  218,  47  L.  R.  A.  737.  But  we  believe  there  is  such  a- 
distinction  between  this  and  that  case,  as  makes  the  Barnes  Case 
inapplicable.  That  action  was  upon  a  common-law  count  for 
money  had  and  received;  the  constable  was  the  only  defendant 
in  the  action.  The  court  there  held  that  the  remedy  sought 
was  equitable  in  its  nature,  and  relief  is  given  only  where  one 
has  received  and  retains  money  which  in  equity  and  good  con- 
science he  should  not  retain ;  and  on  this  theory  this  court  ap- 
plied equitable  principles  throughout  the  whole  consideration  of 
that  case.  In  the  Barnes  Case,  the  constable  alone  was  sued; 
the  judgment  against  him  in  that  action  would  have  caused 
him  personal  loss.  There  is  nothing  to  show  that  the  statutory 
third-party  claim  was  filed  with  the  officer,  or  if  it  was  no  in- 
demnity bond  was  required.  In  this  case  the  constable  is  not 
sued  alone.  All  those  vitally  interested  are  made  parties.  Con- 
roy,  who  ultimately  received  the  money  and  the  benefit  of 
Lowney  *s  act,  and  those  who  induced  him  to  give  the  money 
to  Conroy,  on  the  promise  that  they  would  keep  him  from  all 
harm,  are  all  made  parties.  They  were  the  real  cause  of  the 
wrong  done  to  the  appellant.  The  constable  will  lose  nothing,, 
as  would  the  defendant  in  the  Barnes  Case;  the  burden  will 
ultimately  fall  where  it  rightfully  belongs :  on  Conroy,  the  man 


548  Whipps  v.  Lowney  kt  al.  [Dec.  T.  10 

who  got  the  money.  The  equities  here  are  rather  with  the  ap- 
pellant. 

When  an  officer  levies  upon  property  of  a  third  person,  a 
stranger  to  the  writ,  and  applies  it  upon  the  judgment,  he  is 
guilty  of  a  wrong  generally  termed  conversion.  (Fuller  Desk 
Co.  v.  McDade,  113  Cal.  £60,  45  Pac.  694.) 

Where  an  officer  armed  with  a  writ  against  one  person,  takes 
the  property  of  another,  the  latter  may  have  his  choice  of  numer- 
ous actions  under  the  common  law:  of  trespass,  trover  or  con- 
version, replevin,  or,  in  some  cases,  even  for  money  had  and 
received;  but,  in  this  state  all  these  forms  of  action  are  abol- 
ished, and  relief'  will  be  granted  in  accordance  with  the  facts. 
(Logan  v.  Billings  R.  R.  Co.,  40  Mont.  467,  107  Pac.  467.  See, 
also,  Freeman  on  Executions,  sec.  254;  Wade  on  Attachment, 
sec.  241;  Brownell  v.  McCormick,  7  Mont.  12,  14  Pac  651; 
Palmer  v.  McMasters,  18  Mont.  186 ;  Tank  v.  Bordeaux,  29  Mont 
74,  74  Pac.  77.)  That  generally  the  officer  is  liable  where  he 
takes  the  property  of  a  third  person  is  the  universal  rule. 
(Lammon  v.  Feusier,  111  U.  S.  17,  4  Sup.  Ct.  286,  28  L.  Ed. 
337;  Shapard  v.  Hynes,  104  Fed.  440,  45  C.  C.  A.  271,  52  L. 
B.  A.  675 ;  Black  v.  Clasby,  97  Cal.  482,  32  Pac.  564 ;  Fairbanks 
v.  Kent,  16  Colo.  App.  35,  63  Pac.  707.) 

Messrs.  Mattison,  Cavanaugh  &  Poore,  for  Respondents. 

Under  the  decision  of  this  court  in  Merchants9  &  Miners9 
Bank  v.  Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586,  45  Pac.  218, 
47  L.  R.  A.  737,  we  respectfully  submit  that  the  action  will  not 
lie  as  against  the  constable  nor  against  the  other  respondents, 
as  the  act  of  the  respondent  constable  is  the  act  of  the  other 
respondents.  If  the  constable  is  not  liable  in  this  action,  it 
necessarily  follows  that  the  remaining  respondents  are  not.  The 
respondent  Lowney,  as  constable,  committed  no  wrong.  He  paid 
the  money,  which  he  legally  obtained,  to  the  creditors  of  Kelly, 
the  acknowledged  owner  of  the  money,  and  the  creditors  have 
committed  no  wrong.  (Bank  v.  Barnes,  supra;  27  Cyc.  859, 
and  cases  cited;  Corey  v.  Webber,  96  Mich;  357,  55  N.  W.  982.) 
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MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of.  the 
court. 

In  November,  1908,  an  order  was  made  by  the  district  court 
of  Silver  Bow  county  appointing  M.  D.  Kelly,  an  attorney  at 
law,  attorney  to  represent  certain  indigent  prisoners  charged 
with  felonies.  Kelly  accepted  the  appointment  and  in  due  time 
performed  the  services  required  of  him.  Before  completing  his 
services,  Kelly,  anticipating  the  amount  which  would  be  due  him 
from  the  county,  assigned  his  claim  to  Marco  Medin,  and  notice 
of  the  assignment  was  given  to  the  county  clerk.  In  June,  1909, 
four  county  warrants  for  $50  each  were  drawn  in  favor  of 
Kelly  for  his  services,  and  the  clerk  noted  on  each  the  fact  of 
the  Medin  assignment.  During  the  same  month,  M.  V.  Conroy, 
who  had  theretofore  recovered  judgment  against  Kelly,  caused 
execution  to  issue,  placed  the  same  in  the  hands  of  defendant 
Lowney,  a  constable,  and  directed  him  to  attach  any  moneys 
due  Kelly  from  the  county.  The  constable  served  the  process 
by  giving  the  statutory  notice  of  garnishment  to  the  county 
clerk,  who  informed  him  of  the  Medin  assignment.  Proceed- 
ings supplemental  to  execution  were  then  taken,  Medin  exam- 
ined, and,  upon  such  examination  in  the  presence  of  the  county 
clerk  or  his  deputy,  Medin  testified  that  he  did  not  have  any 
claim  whatever  to  or  upon  the  money  due  from  the  county  to 
Kelly,  or  to  or  upon  the  warrants  which  had  theretofore  been 
issued  in  favor  of  Kelly.  Thereupon  the  county  turned  over 
to  the  constable  the  warrants,  which  the  constable  cashed;  but 
before  proceeding  further  he  required  an  indemnity  bond  from 
Conroy,  which  was  furnished,  with  the  defendants  Canty  and 
Henderson  as  sureties.  The  constable  then  applied  the  money 
to  the  satisfaction  of  the  Conroy  judgment.  This  action  was 
brought  by  the  plaintiff  against  Lowney,  the  constable,  Conroy, 
the  judgment  creditor,  and  the  sureties  upon  the  indemnity 
bond.  The  allegations  of  the  complaint,  so  far  as  material  now, 
are :  That  on  January  18,  1909,  Kelly  by  an  instrument  in  writ- 
ing sold,  assigned,  and  transferred  to  plaintiff  all  moneys  then 
due  or  to  become  due  to  him  from  the  county  on  account  of  ser- 
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vices  rendered  and  to  be  rendered  by  virtue  of  his  appointment 
to  defend  the  indigent  prisoners;  that  plaintiff  immediately 
notified  the  county  of  such  assignment,  and,  before  the  moneys 
or  warrants  were  turned  over  to  the  constable,  plaintiff  notified 
the  constable  of  his  claim.  All  of  these  allegations  are  denied 
in  the  answers  which  were  filed.  The  cause  was  tried  to  the 
court  sitting  with  a  jury.  A  separate  general  verdict  was  re- 
turned in  favor  of  the  defendant  Lowney,  and  another  in  favor 
of  the  other  defendants;  and  upon  these,  separate  judgments 
were  rendered  and  entered.  Separate  motions  for  new  trials' 
were  made  and  denied,  and  plaintiff  has  appealed  from  each 
judgment  and  from  each  order  denying  him  a  new  trial. 

Upon  principle  this  cause  cannot  be  distinguished  from  the 
case  of  Merchants9  &  Miners'  Bank  v.  Barnes,  18  Mont.  335, 
56  Am.  St.  Rep.  586,  45  Pac.  218,  47  L.  R.  A.  737,  and  upon 
the  authority  of  that  case  we  hold  that  plaintiff  does  not  state 
a  cause  of  action  against  any  of  these  defendants.  When  the 
county  paid  over  to  Lowney,  the  constable,  the  money  in  con- 
troversy, it  thereby  admitted  an  indebtedness  due  from  it  to 
Kelly,  which  indebtedness  had  theretofore  been  secured  to  the 
judgment  creditor  by  virtue  of  the  attachment  proceedings. 
Upon  that  admission  it  was  the  duty  of  the  constable  to  take 
the  money  and  apply  it  to  the  satisfaction  of  the  Conroy  judg- 
ment. In  doing  so  the  constable  did  no  wrong,  and  Conroy 
did  none  in  accepting  the  payment.  If  it  be  a  fact  that,  by 
virtue  of  an  assignment  (if  one  was  made)  by  Kelly  to  the 
plaintiff,  the  county  actually  owed  the  plaintiff,  its  action  in 
paying  over  the  money  to  the  constable  did  not  release  it  from 
its  liability  to  plaintiff,  or  in  any  manner  prejudice  his  rights; 
but  before  he  can  maintain  an  action  against  any  of  these  de- 
fendants, he  must  show  some  wrong  committed  by  them.  It  is 
not  sufficient  to  show  a  wrong  committed  by  the  county,  if  one 
was  in  fact  committed.  In  so  far  as  the  facts  of  this  case  differ 
from  those  in  Merchants9  ds  Miners9  Bank  v.  Barnes,  above,  they 
are  immaterial,  and  do  not  in  any  wise  affect  the  principles  of 
law  involved.    The  indemnity  bond  was  not  given  for  the  benefit 
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of  the  plaintiff,  but  to  protect  the  constable.  If  the  county 
had  refused  to  turn  over  the  money  to  Lowney,  and  if  Conroy 
had  thereupon  sued  the  county,  a  case  similar  to  Oppenheimer 
v.  First  Nat.  Bank,  20  Mont.  192,  50  Pac.  419,  would  have  been 
presented.  But  upon  the  facts  disclosed  by  this  record,  that 
case  does  not  have  any  bearing  here. 

Upon  the  authority  of  Merchants9  &  Miners9  Bank  v.  Barnes, 
above,  the  judgments  and  orders  are  affirmed 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


GREGORY,  Respondent,  v.  CHICAGO,  MILWAUKEE  &  ST. 
PAUL  RAILWAY  CO.  et  al.,  Appellants. 

(No.  2,938.) 
(Submitted  February  2,  1911.    Decided  February  23,  1911.) 

[113  Pac.  1123.] 

Personal  Injuries — Master  and  Servant — Fellow-servants — Vice- 
principal — Safe  Appliances — Extent  of  Duty  of  Master — As- 
sumption  of  Risk — Variance — Appeal. 

Personal  Injuries — Master  and  Servant — Fellow-servant  Doctrine — Test. 

1.  Held,  under  the  rule  that  the  question  whether  an  employee  is  a 
vice- principal  or  a  fellow-servant  is  determinable,  not  by  the  grade 
of  service  assigned  to  him,  but  by  the  character  of  his  service,  that 
a  head  carpenter  who,  in  the  absence  of  defendant  railway  com- 
pany's chief  engineer,  had  general  charge  of  its  shop  construction 
work  at  one  of  its  stations,  as  well  as  the  installation  of  machinery 
therein,  who  hired  and  discharged  men,  and  was,  for  the  time  being, 
in  exclusive  control,  represented  the  eompany  and  was,  therefore,  a 
vice-principal. 

Same — Safe  Appliances — Extent  of  Duty  of,  Master. 

2.  An  employer  is  not  bound  to  select  the  best  appliances  for  use 
bv  his  employees,  nor  the  safest,  nor  the  best  method  of  their  opera- 
tion; if  at  the  time  of  its  selection,  the  particular  appliance  is  gen- 
erally used  for  the  same  purpose,  and  operated  in  the  same  way,  it 
being  reasonably  adapted  to  the  purpose  in  hand,  the  master  has 
fully  discharged  the  duty  incumbent  upon  him  to  furnish  a  reason- 
ably safe  appliance. 

Same — Assumption  of  Bisk. 

3.  Though  a  servant  may  act  upon  the  assumption  that  the  master 
has  furnished  him  with  reasonably  safe  appliances,  or,  if  inexperi- 


552  Gregory  v.  Chicago  btc.  By.  Co.  bt  al.     [Dec.  T.  10 

enced,  will  warn  or  instruct  him  so  that  he  may  understand  and 
appreciate  a  given  danger,  he  assumes  the  risks  which  are  open  and 
obvious  to  him,  when  they  arise  from  the  nature  of  the  business  in 
which  he  is  engaged. 

Same— -Pleading  and  Proof — Fatal  Variance. 

4.  Plaintiff,  a  laborer,  charged  in  his  complaint  that,  owing  to 
defendants'  negligence  in  failing  to  furnish  him  a  reasonably  safe 
appliance  to  unload  heavy  machinery  from  a  railway  car,  he  was 
injured.  The  evidence  showed  that  there  was  not  any  defect  in  the 
appliance  used,  but  that  the  negligence,  if  any,  consisted  in  a  vice- 
principal  ordering  the  machine  to  be  started,  without  allowing  plain- 
tiff time  to  get  out  of  reach  of  danger.  Held,  that  there  was  a  fatal 
variance  between  pleading  and  proof. 

Same— Appeal — Final  Disposition  of  Cause  by  Supreme  Court — When. 

5.  Where  plaintiff  on  the  trial  of  his  personal  injury  action  had 
full  opportunity  to  introduce  all  the  evidence  he  had  in  support  of 
his  cause  of  action,  but  failed  to  make  a  case  for  the  jury,  and  the 
evidence  introduced  by  defendant  did  not  strengthen  or  supplement 
his  proof,  the  supreme  court  on  appeal  will  make  such  an  order  as 
will  finally  dispose  of  the  cause. 

Appeal  from  District  Court,  PoweU  County;  George  B.  Win- 
ston, Judge. 

Action  by  Charles  Gregory  against  the  Chicago,  Milwaukee 
&  Puget  Sound  Railway  Company  and  others,  to  recover  dam- 
ages for  personal  injuries.  Plaintiff  had  judgment,  and  the 
above-named  defendant  appeals  from  the  judgment  and  from 
an  order  denying  it  a  new  trial.    Reversed  and  remanded. 

Mr.  H.  H.  Field,  Mr.  Geo.  W.  Korte,  of  the  bar  of  Seattle, 
Washington,  and  Messrs.  Scharnikow  it  Paul  submitted  a  brief 
in  behalf  of  Appellants.    Mr.  Korte  argued  the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  John  S. 
Tolan  and  Mr.  8.  P.  Wilson.  Mr.  Wilson  argued  the  cause 
orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  during  the  course  of  his  em- 
ployment by  the  defendants.    At  the  trial  it  appeared  that  the 
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employment  was  exclusively  by  the  Chicago,  Milwaukee  &  Puget 
Sound  Railway  Company,  the  plaintiff  disavowing  any  claim 
against  the  other  defendant.  The  result  was  a  verdict  and  judg- 
ment in  favor  of  plaintiff  against  the  first  mentioned  defendant. 
From  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial,  it  has  appealed. 

At  the  time  of  the  accident,  the  line  of  defendant's  road  was 
yet  in  course  of  construction.  Trains  were  not  running  except 
for  the  purpose  of  forwarding  this  work  by  the  transportation 
and  distribution  of  materials.  There  were  in  course  of  construc- 
tion at  Deer  Lodge  a  roundhouse,  car-shops,  a  warehouse,  and 
such  other  buildings  as  would  be  needed  in  the  operation  of  the 
road  when  completed.  About  a  hundred  men  were  engaged  in 
this  work.  The  plaintiff  was  empldyed  as  a  common  laborer. 
It  was  a  part  of  his  duty  to  assist  in  unloading  from  cars  mate- 
rials to  be  used  in  the  work  of  construction  and  machinery  to 
be  installed  in  the  shops.  On  January  31,  1909,  the  plaintiff, 
with  several  other  men  under  the  direction  of  one  Mesnard.  a 
foreman,  were  unloading  machinery  from  a  furniture  car  stand- 
ing on  a  track  near  the  car-shops.  Most  of  the  pieces  were  such 
as  could  be  unloaded  by  hand  with  the  aid  of  a  skidway,  which 
was  built  of  ties  and  other  timbers  at  one  of  the  side  doors  of 
the  car.  In  some  instances  heavy  pieces  were  eased  down  by 
means  of  a  rope  passing  through  the  opposite  door  of  the  car 
and  snubbed  to  a  rail  in  the  track.  A  planing-machine  was  the 
last  piece  to  be  unloaded.  It  was  of  such  size  that  it  could  not 
be  taken  through  a  side  door.  It  weighed  several  thousand 
pounds.  Another  skidway,  about  twenty-two  feet  in  length  on 
the  incline,  was  built  up  to  the  end  door  of  the  car.  The  ma- 
chine, having  been  jacked  up  and  put  upon  six-inch  wooden 
rollers,  was  moved  endwise  to  the  door,  ready  to  be  balanced 
off  on  the  skidway.  The  men  were  directed  to  ease  it  down  by 
means  of  a  snub  line.  For  this  purpose  they  used  an  inch  rope 
doubled.  One  end  was  attached  to  the  machine.  The  other, 
being  passed  back,  was  wrapped  two  or  three  times  about  a  five- 
inch  gas-pipe  laid  transversely  through  the  side  doors,  and  rest- 
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ing  on  two-inch  wooden  blocks  placed  on  the  floor  against  the 
facings  of  the  doors  nearest  to  the  machine.  It  was  intended 
that  the  gas-pipe  should  serve  the  purpose  of  a  windlass,  enabling 
the  men  by  aid  of  the  friction  of  the  snub  line  as  it  passed 
around  it,  to  hold  the  weight  of  the  machine,  and  ease  it  down 
along  the  skidway  on  rollers.  This  device  was  adopted  under 
the  direction  of  one  Long,  who,  it  is  alleged,  was  the  superin- 
tendent of  the  defendant  and  had  general  charge  of  the  work 
at  Deer  Lodge.  During  the  unloading  of  the  other  machinery 
Mesnard  had  special  charge.  Long  came  to  the  car  just  at  the 
time  the  men  began  to  unload  the  machine,  and  thereafter  as- 
sumed charge.  He  directed  the  plaintiff  to  see  that  the  line  was 
about  the  middle  of  the  pipe,  and  that  the  strands  did  not  ran 
foul  of  each  other.  Other  men  were  ready  to  push  the  machine 
out  upon  the  skidway,  and  still  others  were  outside  to  put  rollers 
in  place.  When  the  order  was  given  to  balance  off  the  machine 
and  let  it  go,  the  plaintiff  had  moved  the  line  to  the  middle  of 
the  pipe.  He  was  in  a  stooping  position,  with  his  hand  upon 
the  line,  a  foot  or  eighteen  inches  from  the  bight  in  the  line 
upon  the  pipe.  Other  men  were  detailed  to  hold  back  upon  the 
rope.  These  were  behind  plaintiff.  The  rope  moved  rapidly. 
The  plaintiff,  failing  to  let  go,  had  his  hand  caught  in  the  biirht 
with  the  result  that  his  arm  was  broken  in  two  places.  He  was 
otherwise  bruised  and  injured. 

The  amended  complaint  contains  two  counts,  the  same  in  all 
essential  particulars,  except  that  in  the  second  count  it  is  alleged 
specially  that  Long  was  the  superintendent  of  the  defendants. 
and  had  been  intrusted  with  full  power  to  direct  the  work  of 
construction  at  Deer  Lodge,  and  to  provide  all  the  instrumen- 
talities necessary  for  that  purpose.  It  is  very  long,  and  con- 
tains much  repetition.     The  following  excerpts  are  set  out  in 

the  brief  of  counsel  for  plaintiff,  as  the  specific  charges  of  neg- 

« 

ligence  upon  which  he  relies : 

"That  the  defendants  carelessly  and  negligently  caused  the 
planer  to  be  balanced  over  and  down  and  upon  said  skidway 
without  having  any  means,  manner,  method,  or  appliance  to 
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control  the  same,  and  check  its  speed,  and  without  having  the 
same  in  check  and  under  control,  and  that  the  same  did  then 
and  there  and  because  of  the  carelessness  and  negligence  of 
defendants  in  not  having  control  of  the  same,  and  in  not  having 
provided  any  means,  manner,  method  or  appliance  to  control 
the  same,  or  to  check  its  speed,  with  great  force  and  violence 
run  and  fall  down  said  skidway,  wholly  unchecked  and  beyond 
the  control  of  defendants.  *  •  •  That  thereupon,  and  be- 
cause of  defendants  having  negligently  allowed  said  planer  to 
run  unchecked  down  said  skidway,  and  because  of  defendants 
having  placed  the  same  on  said  skidway  without  having  first 
provided  means,  manner,  method,  or  appliance  to  check  its  speed, 
and  without  having  the  same  in  check  and  under  control,  the 
rope  to  which  plaintiff  was  holding  was  jerked  and  pulled  with 
great  force  before  plaintiff  was  able  to  release  his  hold.  *  •  • 
That  it  became  and  was  the  duty  of  the  defendants  to  provide 
a  snub  that  would  check  the  said  planer  and  control  its  speed 
as  it  rolled  down  said  skidway,  in  order  to  prevent  the  same  from 
running  down  said  skidway  with  great  force  and  violence,  and 
causing  injury  to  the  servants  of  defendants  and  especially  to 
this  plaintiff,  and  likewise  it  was  the  duty  of  the  defendants 
to  provide  means,  manners,  methods,  instruments,  and  appli- 
ances to  check  the  speed  of  said  planer  and  control  its  speed 
when  said  planer  was  placed  upon  said  skidway,  and  likewise 
it  became  and  was  the  duty  of  defendants  not  to  allow  said 
planer  to  be  placed  upon  said  skidway  to  be  lowered  from  said 
car  to  the  ground  without  having  first  provided  good  and  suffi- 
cient means,  manners,  methods,  instruments,  and  appliances  to 
check  and  control  its  speed  as  it  was  being  lowered  down  said 
skidway,  and  it  became  and  was  the  duty  of  the  defendants  not 
to  allow  said  planer  to  roll  down  said  skidway  uncontrolled  and 
unchecked,  or  with  great  force  and  violence.  *  *  •  That 
the  defendants  at  the  time  said  planer  was  lowered  down  and 
upon  said  skidway  did  not  and  had  not  provided  any  manner, 
means,  methods,  appliances,  or  instruments  for  controlling  the 
speed  of  said  planer  or  checking  the  same;  and  defendants  did 
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not  and  had  not  provided  any  manner,  means,  methods,  instru- 
ments, or  appliances  for  checking  the  speed  of  said  planer  or 
controlling  the  same  as  it  rolled  down  said  skidway ;  that  said 
defendants  at  the  time  of  the  injury  of  plaintiff  did  not  ha?e 
said  planer  in  check,  and  did  not  have  the  same  under  control." 

The  defenses  interposed  are  specific  denials  of  all  the  allega- 
tions of  the  complaint  except  the  corporate  capacity  of  the  de- 
fendant, with  the  usual  allegations  of  contributory  negligence 
and  assumption  of  risk  by  the  plaintiff,  and  that  he  was  injured 
by  the  negligence  of  his  fellow-servants. 

Contention  is  made  that  the  evidence  is  insufficient  to  justify 
the  verdict.  The  question  was  raised  by  a  motion  for  a  directed 
verdict.  Counsel  discuss  in  their  brief  somewhat  the  question 
whether  Long  was  a  vice-principal  or  was  merely  a  fellow-ser- 
vant of  the  plaintiff.  There  is  a  conflict  in  the  evidence  as  to 
whether  he  had  charge  of  all  the  work  at  Deer  Lodge,  or  whether 
he  was  only  the  head  carpenter,  and  had  charge  of  that  branch 
of  the  work  only.  We  think  the  evidence  tends  to  show  that 
while  he  was  subject  to  the  orders  of  Beattie,  the  chief  engineer, 
when  the  latter  was  present,  he  was  the  responsible  head  of  con- 
trol acting  for  the  defendant  when  Beattie  was  absent,  as  was 
the  case  at  the  time  of  the  accident.  He  seems  to  have  had 
general  charge  of  the  work  of  constructing  the  buildings  and 
installing  the  machinery  in  the  shops.  In  the  absence  of  Beattie, 
his  voice  controlled  in  the  hiring  and  discharging  of  men  as  well 
as  in  providing  appliances  for  the  work  as  it  progressed;  in 
other  words,  he  was  for  the  time  being  the  managing  agent  for 
the  defendant,  charged  with  the  performance  of  those  duties 
which  appertained  exclusively  to  it  as  master  and  could  not  be 
delegated. 

Under  the  rule  heretofore  recognized  by  this  court,  the  ques- 
tion whether  an  employee  is  a  vice-principal  or  a  mere  fellow- 
servant  is  to  be  determined,  not  by  the  grade  of  service  assigned 
to  him,  but  by  the  character  of  his  service.  The  primary  duty 
of  the  master  is  to  exercise  ordinary  care  and  diligence  to  pro- 
vide for  his  servant  a  reasonably  safe  place  in  which  to  work, 
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reasonably  competent  fellow-servants,  and  reasonably  safe  and 
suitable  appliances  and  materials  with  which  to  do  the  work. 
(Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont.  99,  99  Pac. 
131.)  A  corporation  must  of  necessity  perform  these  duties 
through  agents,  as  may  also  a  natural  person.  But  in  either 
case  the  employer  is  liable  for  any  injury  to  an  employee  result- 
ing from  the  negligence  of  such  agent  in  performing  the  duties 
so  intrusted  to  him.  When  the  employer  has  discharged  these 
obligations,  the  employee  assumes  all  the  risks  ordinarily  in- 
cident to  the  exercise  of  the  particular  employment,  including 
the  risks  due  to  the  negligence  of  his  coemployees  or  fellow-ser- 
vants, without  regard  to  their  grade  or  rank.  The  relations  of 
master  and  servant  were  considered  at  length  by  the  supreme 
court  of  the  United  States  in  Baltimore  &  Ohio  By.  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772,  with  the  purpose 
of  ascertaining  the  rule  by  which  the  relations  between  different 
employees  must  be  determined.  The  rule  was  laid  down  as 
above  stated;  the  court  declaring  the  relations  of  the  employer 
and  employee  to  be  "of  a  general  nature  and  to  be  determined 
by  the  general  rules  of  the  common  law."  Subsequently  it  con- 
sidered the  same  question  in  Northern  Pac.  R.  R.  Co.  v.  Hambly, 
154  U.  S.  349,  14  Sup.  Ct.  983,  38  L.  Ed.  1009,  Central  R.  R. 
Co.  v.  Keegan,  160  U.  S.  259,  16  Sup.  Ct.  269,  40  L.  Ed.  418, 
Northern  Pac.  R.  R.  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct. 
843,  40  L.  Ed.  994,  and  in  Northern  Pac.  R.  R.  Co.  v.  Chariest, 
162  U.  S.  359,  16  Sup.  Ct.  848,  40  L.  Ed.  999,  and  approved 
the  rule  declared  in  Railway  Co.  v.  Baugh  as  the  fixed  rule  of 
decision. 

It  is  to  be  noted  that  the  superior  servant  criterion  supposed 
to  be  declared  the  rule  of  decision  in  Chicago,  M.  <fe  St.  P.  Ry. 
Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed.  787,  is 
disapproved.  The  particular  circumstances  appearing  in  the 
Ross  Case  the  court  said  justified  the  conclusion  that  the  superior 
servants — the  conductors  in  charge  of  the  trains  which  met  in 
collision,  resulting  in  injuries  to  an  engineer  on  one  of  the  trains, 
with  authority  to  direct  their  movements — were  vice-principals, 
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and  not  fellow-servants.  In  GoodweU  v.  Montana  Central  By. 
Co.,  18  Mont.  293,  45  Pac.  210,  this  court  examined  these  cases, 
and  adopted  the  rule  as  announced  in  the  Baugk  Case,  and  it 
has  since  been  the  rule  of  decision  in  this  jurisdiction.  (Hast- 
ings v.  Montana  Union  By.  Co.,  18  Mont.  493,  46  Pac.  264; 
Mulligan  v.  Montana  Union  By.  Co.,  19  Mont.  135,  47  Pac.  795.) 
Under  this  rule,  Long,  being  the  responsible  agent  of  the  com- 
pany in  the  carrying  forward  of  the  work  at  Deer  Lodge  and 
for  the  time  being  in  exclusive  control,  represented  the  defend- 
ant, and  was  therefore  a  vice-principal. 

In  view  of  the  disposition  which  must  be  made  of  this  case, 
the  foregoing  discussion  is  not  altogether  pertinent.  We  have 
ventured  upon  it  because  the  trial  court  in  the  fifteenth  para- 
graph of  the  charge  seems  to  have  adopted  the  superior  servant 
criterion,  and  counsel  for  the  plaintiff  insist  that  a  rule  has 
never  been  definitely  declared  in  this  state. 

The  liability  of  the  defendant,  therefore,  depends  upon 
whether  the  evidence  tends  to  show  lapse  of  duty  on  the  part  of 
Long  in  failing  to  furnish  a  reasonably  safe  appliance  to  unload 
the  machinery  in  the  particular  alleged  in  the  complaint.  The 
gravamen  of  the  charge  is  that  the  appliance  was  defective,  in 
that  no  sufficient  means  were  provided  to  hold  the  machine  in 
check  as  it  descended  the  skidway.  Under  the  rule  stated  above, 
the  master  is  not  bound  to  select  the  best  appliances,  nor  the 
safest  nor  the  best  method  for  their  operation.  If  at  the  time 
of  its  selection  the  particular  appliance  is  generally  used  for 
the  same  purpose  and  operated  in  the  same  way,  it  being  at  the 
same  time  reasonably  adapted  to  the  purpose  in  hand,  the  master 
has  fully  discharged  his  duty.  (Cummings  v.  Reins  Copper  C*-, 
40  Mont.  599,  107  Pac.  904.)  In  Southern  B.  Co.  v.  Lewis,  110 
Va.  847,  67  S.  E.  357,  it  was  said:  "The  right  of  selection  amon? 
reasonably  adequate  and  safe  methods  rests  with  the  master. 
He  is  not  required  to  furnish  the  servant  with  the  newest  and 
best  appliances.  He  performs  his  duty  when  he  furnishes  those 
of  ordinary  character  and  reasonable  safety,  and  the  former  is 
the  test  of  the  latter;  for,  in  regard  to  the  style  of  the  imple- 
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ment  or  nature  of  the  mode  of  performance  of  any  work,  'rea- 
sonably safe9  means  safe  according  to  the  usages,  habits,  and 
ordinary  risks  of  the  business.  Absolute  safety  is  unattainable, 
and  employers  are  not  insurers.  They  are  liable  for  the  con- 
sequences, not  of  danger,  but  of  negligence;  and  the  unbending 
test  of  negligence  in  methods,  machinery,  and  appliances  is  the 
ordinary  usage  of  the  business."  While  the  servant  may  assume 
that  the  master  has  performed  his  duty  fully  and  that  he  will 
not  be  exposed  to  any  hidden  danger,  yet  he  assumes  the  risks 
which  are  open  and  obvious  to  him  when  they  arise  from  the 
nature  of  the  business  in  which  he  is  engaged ;  for  they  are  risks 
which  he  is  hired  to  assume.  In  the  case  of  employees  who  are 
known  or  ought  to  be  known  to  the  master  to  be  inexperienced, 
the  duty  of  instruction  arises,  so  that  the  employee  may  under- 
stand and  appreciate  a  given  danger,  even  though  one  incident 
to  the  employment  (Hollingsworth  v.  Davis-Daly  Estates  C.  Co., 
38  Mont.  143,  99  Pac.  142 ;  Forquer  v.  Slater  Brick  Co.,  37  Mont. 
426,  97  Pac.  843) ;  but  this  is  only  another  way  of  stating  the 
rule  of  reasonable  care  not  to  expose  an  employee  to  a  danger 
of  which  he  is  not  aware. 

The  appliance  employed  by  the  defendant  seems  to  have  been 
comparatively  simple.  It  appears  without  contradiction  that  it 
was  such  as  is  commonly  used  in  unloading  heavy  articles;  in 
fact,  it  had  in  a  modified  form  been  used  during  the  unloading 
of  other  articles  from  this  car,  and  it  seems  was  well  adapted 
to  accomplish  the  purpose  in  hand.  So  far  as  anything  to  the 
contrary  appears,  there  were  men  enough  detailed  to  hold  back 
upon  the  rope  to  ease  the  machine  down  the  skidway,  for  the 
uncontradicted  testimony  is  to  the  effect  that  the  men  assigned 
to  that  duty  could  easily  have  held  an  object  of  much  greater 
weight.  The  rollers  used  under  the  machine  to  overcome  the 
friction  operated  smoothly,  and  served  that  purpose.  The  rope 
was  strong  enough  to  hold  the  strain  to  which  it  was  subjected. 
for,  when  the  plaintiff  allowed  himself  to  be  caught  in  the  bight, 
the  machine  was  stopped  in  its  descent,  and  the  rope  was  cut  in 
order  to  release  him.    The  gas-pipe  also  revolved  as  it  was  in- 


560  Gregory  v.  Chicago  etc.  Ry.  Co.  et  al.     [Dec.  T.  10 

tended  to  do,  and  remained  secure  in  its  place.    There  was  there- 
fore no  defect  in  the  appliance.    There  is  some  conflict  upon  the 
question  whether  Long  gave  the  command  to  hold  hack  on  the 
rope,  and  to  let  the  machine  go,  or  whether  it  was  given  by 
someone  else.    At  that  time  the  plaintiff  was  not  in  contact 
with  the  bight  of  the  rope.    He  knew  that  the  purpose  was  to  let 
the  machine  go,  and  that,  when  this  was  done,  its  weight  would 
come  upon  the  rope  and  put  the  windlass  in  motion.     He  was  a 
mature  man,  thirty-one  years  of  age.    After  describing  how  the 
appliance  was  installed,  he  related  the  particulars  of  the  accident 
as  follows:  "I  was  standing  back  with  the  machine.     Mr.  Long 
hollered.    He  says:  'One  man  more  can  come  back  and  catch 
hold  of  the  rope.9    I  went  back,  and,  when  I  got  there,  I  took 
hold  of  the  rope ;  and  Mr.  Long  had  his  foot  on  the  gas-pipe  that 
way  [illustrating] ,  and  he  kicked  his  foot  at  the  rope.     He  told 
me  to  get  down  and  shove  that  rope  in  the  middle  of  the  gas- 
pipe,  the  center  of  the  pipe,  so  that  it  would  be  in  a  direct  line 
with  the  machinery  going  out  of  the  car.    The  end  of  the  rope 
was  wrapped  around  the  gas-pipe,  and  the  other  end  was  around 
the  machinery,  the  planer  No.  2  going  out  of  the  car,  so  that 
rope  extended  lengthwise  with  the  car.    •    •    *     When  Mr. 
Long  directed  me  to  put  the  rope  in  the  center  of  the  gas-pipe, 
as  I  have  testified  to,  I  got  down  there  and  started  to  push  it  to 
the  center,  and  I  did  that.    I  was  working  at  it  at  the  time 
he  hollered  for  them  to  shove  the  machinery  off,  and  it  was  Mr. 
Long  who  hollered  that.    As  regards  my  exact  position  at  that 
time,  well,  I  was  stooped  over,  pulling  the  rope.    I  stooped  over 
like  this,  one  knee  kind  of  like  this  [illustrating],  and  I  was 
pushing  the  rope  over  in  the  center  of  the  gas-pipe ;  and  he  told 
me  to  hold  this  rope  so  that  one  strand  would  not  rub  on  top 
of  the  other.    I  was  looking  down  at  the  gas-pipe  and  the  rope. 
I  do  not  know  how  far  from  the  gas-pipe  it  was  that  I  had  hold 
of  the  rope,  probably  a  foot  or  eighteen  inches.    I  could  not 
say  just  exactly.    At  the  time  Mr.  Long  directed  me  to  put  the 
rope  in  the  center  of  the  gas-pipe  he  was  standing  just  behind 
the  gas-pipe*    I  do  not  know  how  far  he  was  from  me,  possibly 
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about  two  feet.  As  regards  where  he  was  standing  when  he 
gave  the  direction  to  let  the  machinery  go,  well,  I  was  looking  at 
the  gas-pipe,  and  I  could  not  say  just  exactly  where  he  was  stand- 
ing, but  he  was  standing  some  place  behind  me,  inside  of  the 
car,  if  he  had  not  jumped  out.  There  is  where  he  was  when 
he  put  me  down.  •  •  •  Well,  Mr.  Long,  after  he  called  me 
to  get  back  there,  then  he  hollered  in  front:  'Boys,  all  right; 
shove  her  off,'  and  he  hollered  for  us  to  hang  back  on  the  rope; 
and  I  started  to  rise  to  my  feet  and  hang  back  on  the  rope,  and 
they  had  shoved  the  machinery  off  as  I  started  to  rise,  and  caught 
my  fingers  there  and  jerked  me  down  under  this  gas-pipe,  and  it 
wound  my  arm  around  the  gas-pipe  to  my  shoulder.  *  •  * 
The  time  when  I  took  hold  of  the  ga&pipe  was  when  Mr.  Long 
told  me — I  did  not  take  hold  of  the  gas-pipe.  I  took  hold  of  the 
rope.  The  time  when  I  took  hold  of  the  rope  at  the  gas-pipe  was 
when  Mr.  Long  told  me  to.  He  told  me  to  straighten  out  the 
rope  on  the  gas-pipe.  Then  he  hollered,  'Boys,  all  right;  shove 
her  off.'  Just  before  I  took  hold  of  the  rope,  it  was  still.  It 
had  not  yet  moved.  It  was  still  when  I  took  hold  of  it,  and  they 
had  not  at  that  time  started  the  planer  down  the  skidway. 
*  •  *  As  regards  the  words  that  Long  told  me  or  said  to  me 
when  I  got  down  to  take  hold  of  this  rope,  well,  Mr.  Long  told 
me  to  get  down  and  put  this  rope  on  the  middle,  the  center  of 
the  gas-pipe,  and  so  that  the  rope,  one  strand  would  not  roll  on 
top  of  the  other,  and  keep  it  in  the  direct  line  of  the  machine, 
and  that  was  just  at  the  instant  they  started  to  move  it,  pinch 
the  planer  off,  when  the  rope  started  to  move.  At  that  time  my 
hands  were  possibly  about  twelve  or  eighteen  inches  from  the 
bight  of  the  snub,  when  I  started  to  rise  up.  I  did  not  (?) 
know  that,  if  my  fingers  got  into  the  bight  of  the  snub,  they 
would  be  hurt.  I  certainly  did  realize  the  fact  that  the  snub 
would  hurt  my  fingers  if  they  got  caught  in  it.  •  •  *  As 
regards  the  purpose  of  this  rope  around  the  planer,  and  the 
snub,  the  idea  of  using  it  at  all,  well,  I  suppose  it  was  to  check 
the  machinery,  to  let  it  go  down  slow.  When  it  would  go  down 
the  incline,  it  would  run  fast.    I  knew  that  at  that  time.    And 
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at  the  moment  it  went  over  onto  the  skidway  the  rope  would 
have  to  tighten  quick  on  these  rollers.  I  knew  that  at  the  time 
I  was  there  on  the  car  helping.  I  say  I  was  kneeling  down 
behind  the  gas-pipe  at  the  snub.  I  stooped  over.  I  was  look- 
ing  down  at  the  gas-pipe  and  the  rope." 

This  account  not  being  substantially  contradicted  by  any  wit- 
ness, taken  at  its  full  value,  tends  to  show,  not  that  Long  was 
negligent  in  failing  to  provide  a  reasonably  safe  appliance,  but 
that,  if  he  was  guilty  of  negligence  in  any  respect,  it  consisted 
in  ordering  the  machine  to  be  started  without  allowing  plaintiff 
time  to  get  out  of  reach  of  danger.  Even  so,  the  plaintiff's  hands 
were  free  from  the  bight  of  the  rope  at  that  time,  and  he  could 
have  saved  himself  by  simply  letting  go  when  the  order  was 
given.  He  knew  that  the  rope  would  be  drawn  tight  as  soon 
as  the  weight  came  upon  it,  and  that  it  would  at  once  begin  to 
move.  The  court  instructed  the  jury  that,  in  order  to  hold 
defendant  liable,  they  must  find  two  facts:  (1)  "That  the  appli- 
ance or  apparatus  used  was  in  fact  not  a  reasonably  safe  and 
suitable  appliance  for  the  lowering  of  said  planer;  (2)  that  the 
defendant  or  the  witness  Long  knew,  or  acting  as  an  ordinarily 
prudent  person  would  act  under  the  circumstances  ought  to  have 
known,  that  the  said  apparatus  or  appliance  was  not  reason- 
ably safe  and  sufficient  for  the  purpose  of  lowering  said  planer." 
We  quote  this  portion  of  the  charge  in  connection  with  the 
testimony  set  forth  above  to  show  clearly  the  theory  which  both 
the  court  and  counsel  for  plaintiff  entertained  of  the  issue  pre- 
sented by  the  pleadings;  and,  in  the  light  of  the  testimony,  it 
is  made  apparent  that,  whatever  may  have  been  the  proximate 
cause  of  plaintiff's  hurt,  it  was  not  brought  about  by  any  defect 
in  the  appliance  with  which  he  and  his  associates  were  at  work. 
The  order  of  Long  may  have  been  premature,  but  this  is  not 
alleged  as  negligence,  and  is  not  within  the  issues ;  so  that  there 
is  such  a  divergence  between  the  issues  tendered  by  the  com- 
plaint and  the  evidence  that  it  cannot  be  said  that  plaintiff  has 
proved  in  substance  the  cause  of  action  alleged.  Hence  the  con- 
clusion is  inevitable  that  the  verdict  is  not  justified  by  the  evi- 
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dence.  (Forsell  v.  Pittsburgh  &  Mont.  Co.,  38  Mont.  403,  100 
Pac.  218 ;  Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont.  454,  135 
Am.  St.  Rep.  630, 107  Pac.  416 ;  Bracey  v.  Northwestern  Improve- 
ment Co.,  41  Mont.  338,  109  Pac.  706.) 

The  plaintiff  had  full  opportunity  to  introduce  all  of  his  evi- 
dence in  support  of  the  cause  of  action  alleged,  but  failed  to 
make  a  cause  to  go  to  the  jury.  The  evidence  introduced  by 
the  defendant  did  not  strengthen  or  supplement  his  proof  in 
any  way.  Under  these  circumstances,  the  court  will  not  direct 
a  new  trial,  but  make  such  an  order  as  will  finally  dispose  of 
the  case.  (State  ex  rel.  La  France  Copper  Co.  v.  District  Court, 
40  Mont.  206,  105  Pac.  721.) 

The  judgment  and  order  are  reversed,  with  direction  to  the 
district  court  to  enter  judgment  for  the  defendant. 

Reversed  and  remanded. 

Ms.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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Trusts — Constructive  and  Resulting  Trusts — Definitions — Evi- 
dence— Insufficiency — Burden  of  Proof — Mining  Partner- 
ship—Fiduciary Relations — Borrower  and  Lender. 

Resulting  Trust — How  Created. 

1.  A  resulting  trust  arises  by  operation  of  law,  from  the  fact  that 
the  consideration  for  the  purchase  of  property  was  paid  by,  or  on 
behalf  of,  one  person,  and  the  title  thereto  taken  in  the  name  of 
another. 

Same — Creation — Evidence — Insufficiency. 

2.  Where  the  evidence  showed  that  plaintiff,  in  an  action  to  have 
defendant  declared  a  trustee  of  an  interest  in  mining  property  for 
the  former's  use  and  benefit,  did  not  pay  any  part  of  the  purchase 
price,  thereof,  or  that  anyone  else  paid  it  for  him,  or  that  defend- 
ant, in  paying  the  whole  of  the  purchase  price,  advanced  plaintiff's 
portion  as  a  loan  to  the  latter,  the  fundamental  element  necessary 
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to  create  a  resulting  trust,  i.  e.,  payment  by  or  for  plaintiff,  was 
absent. 

Same — Burden  of  Proof. 

3.  Plaintiff  in  an  action  to  establish  a  resulting  trust  in  real  prop- 
erty in  opposition  to  the  written  title,  has  the  burden  of  proving 
his  claim  by  clear  and  satisfactory  evidence,  especially  where  there 
has  been  great  delay  in  asserting  it. 

Same — Time  of  Payment  of  Consideration. 

4.  To  create  a  resulting  trust,  the  payment  of  the  money  as  the 
consideration  for  the  purchase  of  the  property  must  have  been  made 
at  the  time  or  before  the  legal  title  passed  to  the  party  sought  to  be 
charged  in  the  trust  capacity.' 

Same — Loan  by  Defendant  to  Plaintiff— Evidence — Insufficiency. 

5.  Where  plaintiff  did  not  know  of  the  purchase  of  mining  prop- 
erty by  defendant  until  long  after  it  had  been  made,  and  the  evi- 
dence disclosed  that  he  had  not  previously  made  any  arrangements 
with  defendant  whereby  the  latter  was  to  advance  his  (plaintiff's) 
proportion  of  the  purchase  price  and  did  not  intend  to  buy  or  assist 
in  buying  the  property,  his  contention  that  when  defendant  paid 
the  full  purchase  price  he  in  so  doing  made  a  loan  to  plaintiff  in  an 
amount  sufficient  to  pay  the  latter's  share  thereof,  and  should  there- 
fore be  held  a  trustee  of  a  resulting  trust  to  the  extent  of  such 
share,  was  without  merit. 

Constructive  Trust — How  Created. 

6.  A  constructive  trust  is  created  by  operation  of  law,  upon  breach 
of  a  fiduciary  relation  by  the  person  sought  to  be  held;  its  basis  is 
fraud,  actual  or  constructive. 

Same — Partnerships — Cotenants — Fiduciary  Relations. 

7.  The  rule  that  a  partner  who,  in  the  absence  of  an  agreement  to 
the  contrary,  purchases  an  adverse  interest  in  firm  property,  or 
renews  in  his  own  name  a  lease  upon  the  premises  in  or  upon  which 
the  firm  transacts  its  business,  will  be  held  a  trustee  ex  maleficio 
for  the  firm  to  the  extent  of  the  interest  so  acquired,  applies  to 
cotenants  and  probably  to  mining  partners. 

Same — Mining  Partnerships — Evidence — Insufficiency. 

8.  Evidence  held  not  to  show  that  the  relationship  of  mining  part- 
ners existed  between  plaintiff  and  defendant  at  the  time  the  latter 
purchased  mining  property  in  his  own  name,  in  violation  of  the 
alleged  fiduciary  relationship  of  the  parties;  and  a  claim  that  on 
that  account  a  decree  declaring  defendant  a  trustee  ex  malefich 
of  a  certain  interest  in  the  property  would  have  been  justified,  was 
without  foundation. 

Same — Case  Stated — Evidence — Insufficiency. 

9.  Defendant  had  a  lease  and  bond  upon  certain  mining  property. 
In  company  with  plaintiff  he  commenced  active  mining  operation* 
under  an  agreement,  one  of  the  terms  of  which  was  that  plaintiff 
might  acquire  a  one-eighth  interest  in  the  lease  and  bond  upon 
repayment  to  defendant  of  one-eighth  of  the  operating  expenses 
advanced  to  him  by  the  latter.  Repayment  of  this  amount  was 
never  made.  Defendant,  exercising  his  option  under  the  bond,  pur- 
chased the  property  in  his  own  name,  using  his  individual  and  not 
common  funds.  Neither  plaintiff  nor  anyone  in  his  behalf  furnished 
any  part  of  the  purchase  price.  Defendant  thereafter  sold  the  prop- 
erty, and  plaintiff  brought  suit  to  have  the  former  declared  trustee 
of  a  one-eighth  interest  for  his  use  and  benefit.  Held,  that  the  evi- 
dence did  not  show  either  a  resulting  or  constructive  trust  as  against 
defendant. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Clernan,  Judge. 

Action  by  Maurice  Eisenberg  against  A.  W.  Goldsmith,  exec- 
utor of  the  last  will  and  testament  of  H.  L.  Frank,  deceased, 
to  have  defendant  declared  a  trustee  of  an  undivided  one- 
eighth  interest  in  certain  mining  property,  in  favor  of  plaintiff 
and  for  an  accounting.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed  and 
remanded. 

Mr.  C.  R.  Leonard,  and  Messrs.  Ounn  &  Hall,  submitted  a 
brief  and  reply  brief  in  behalf  of  Appellant.  Mr.  L.  0.  Evans 
and  Mr.  C.  F.  Kelley,  of  counsel.  Oral  argument  by  Mr.  M.  8. 
Ounn  and  Mr.  Evans. 

It  is  claimed  by  respondent,  first,  that  there  is  a  constructive 
trust,  and  second,  that  there  is  a  resulting  trust.    The  claim  of 
a  constructive  trust  is  based  upon  the  assumption  that  the  plain- 
tiff and  Frank  were  mining  partners.    It  is  argued  that  this 
relation  prevented  Frank  from  acquiring  the  property,  except  for 
the  use  and  benefit  of  the  plaintiff  to  the  extent  of  a  one-eighth 
interest     The  assumption  that  the  plaintiff  and  Frank    were- 
mining  partners  is  wholly  unwarranted.    The  relation  between 
the  parties  was  created  by  contract,  and  neither  the  contract,  nor 
what  was  done  under  the  contract,  made  them  mining  partners. 
(Revised  Codes,  sec.  5535.)     There  is  not  a  single  element  of  a 
mining  partnership,  or  of  a  general  partnership.    If,  however, 
we  assume  that  there  was  a  mining  partnership,  such  relation- 
ship did  not  prohibit  Frank  from  purchasing  the  property  for 
himself.     (BisseU  v.  Foss,  114  U.  S.  252,  5  Sup.  Ct.  851,  29  L. 
Ed.  126 ;  Harris  v.  Lloyd,  11  Mont.  390,  28  Am.  St.  Rep.  475, 
28  Pac.  736;  2  Lindley  on  Mines,  sec.  800;  First  Nat.  Bank  v. 
BisseU,  4  Fed.  694,  2  McCrary,  73, 11  Morr.  Min.  Rep.  546.) 

As  a  mining  partnership  can  only  be  created  for  the  purpose 
of  operating  mining  property,  the  purchase  and  sale  of  mining 
property  is  not  within  the  scope  of  such  a  partnership.    In  the 


566  Eesenbebo  v.  Goldsmith.  [Dec.  T.  '10 

case  of  Merk  v.  Bowery  Min.  Co.,  31  Mont.  298,  78  Pac.  519,  it 
was  held  that  options  to  purchase  and  a  lease,  although  contained 
in  the  same  paper,  are  separate  and  distinct.  If  the  plaintiff 
and  Frank  had  been  jointly  interested  in  the  lease,  and  had 
jointly  engaged  in  the  operation  of  the  property,  the  purchase 
of  the  property,  pursuant  to  the  option,  would  have  been  entirely 
without  the  scope  of  the  partnership.  There  was  no  written 
contract  to  the  effect  that  the  parties  would  jointly  purchase; 
but  if  there  had  been  such  a  contract,  and  it  had  been  provided 
that  the  title  should  be  taken  in  the  name  of  Frank,  in  view  of 
the  fact  that  the  plaintiff  did  not  contribute  to  the  purchase,  he 
would  not,  evsn  under  those  circumstances,  have  an  interest  in 
the  property.  This  is  directly  decided  in  the  case  of  Norton 
v.  Brink,  75  Neb.  566,  106  N.  W.  668,  110  N.  W.  669,  7  L.  R. 
A.,  n.  s.,  945.  (See,  also,  Butts  v.  Cooper,  152  Ala.  375, 44  South. 
617;  Smith  v.  Burnham,  3  Sum.  435,  Fed.  Cas.  No.  13,019.)  As 
there  is  no  claim,  or  basis  for  a  claim,  that  Frank  was  guilty 
of  any  fraud  or  bad  faith  in  taking  title  in  his  own  name,  there 
can  be  no  foundation  for  the  contention  that  there  is  a  con- 
structive trust.  The  case  of  Largey  v.  Leg  gat,  30  Mont.  148, 
75  Pac.  950,  is  conclusive  of  this  proposition. 

Is  there  a  resulting  trust?  It  is  claimed  in  behalf  of  plaintiff 
that,  by  virtue  of  section  4538  of  the  Revised  Codes,  there  is  a 
resulting  trust.  The  case  of  Lynch  v.  Herrig,  32  Mont.  267.  80 
Pac.  240,  is  a  sufficient  answer  to  this  contention.  (See,  also. 
Dude  v.  Ford,  138  U.  S.  587,  11  Sup.  Ct.  417,  34  L.  Ed.  1091; 
Oden  v.  Lockwood,  136  Ala.  514,  33  South.  895;  Mitchell  v. 
Wright,  155  Ala.  17,  46  South.  473.)  The  cases  of  Largey  v. 
Leg  gat  and  Lynch  v.  Herrig,  supra,  leave  no  room  for  any  claim 
that  the  payment  of  the  purchase  price  by  one  party  under  an 
agreement  that  the  payment  is  an  advance  or  loan  to  another 
gives  rise  to  a  resulting  trust.  (See,  also,  Steere  v.  Steere,  5 
Johns.  Ch.  (N.  Y.)  1;  Bland  v.  Talley,  50  Ark.  71,  6  S.  W.  234; 
Olcott  v.  Bynum,  17  Wall.  44,  21  L.  Ed.  570 ;  Botsford  v.  Burr, 
2  Johns.  Ch.  405;  Doran  v.  Cohen,  147  Mass.  342,  17  N.  E.  645; 
Gushing  v.  Houston,  53  Wash.  379, 102  Pac.  29;  Butts  v.  Cooper 
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(La.),  44  South.  616,  Norton  v.  Brink,  75  Neb.  566,  106  N. 
W.  668, 110  N.  W.  669,  7  L.  R.  A.,  n.  s.,  945 ;  Ostheimer  v.  Single, 
73  N.  J.  Eq.  539,  68  Atl.  231.) 

The  right  of  respondent,  if  any,  is  barred  by  laches.  (Stitti- 
van  v.  Portland  etc.  Ry.  Co.,  94  U.  S.  806,  24  L.  Ed.  324 ;  John- 
ston v.  Mining  Co.,  148  U.  S.  370, 13  Sup.  Ct.  585,  37  L.  Ed.  480, 
17  Morr.  Min.  Rep.  554;  Eorsky  v.  Moran,  21  Mont.  348,  53  Pac. 
1064.)  Where  a  party  has  not  been  diligent  in  asserting  a 
claim  to  property  and  there  has  been  a  change  in  the  relation 
of  the  parties  with  reference  to  the  property,  a  court  of  equity 
will  refuse  relief.  (Wetzel  v.  Transfer  Company,  65  Fed.  23, 
12  C.  C.  A.  490;  1  Pomeroy's  Equitable  Remedies,  p.  22;  Bate- 
man  v.  Rietler,  19  Colo.  547,  36  Pac.  549.) 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Walsh 
&  Nolan;  oral  argument  by  Mr.  T.  J.  Walsh. 

The  legal  rights  of  the  parties  will  be,  perhaps,  more  clearly 
apprehended  by  considering  the  rights  and  relations  of  two 
parties  who  have  a  lease  and  bond  upon  a  piece  of  property. 
One  of  them  buys  the  property  and  takes  a  deed  in  his  own 
name.  Can  he  hold  it  as  against  his  partner  1  The  answer 
to  this  question  is  made  clear  by  the  authorities.  It 
makes  no  difference  whether  the  original  lease  and  bond  is 
taken  in  the  name  of  both  parties  interested,  or,  as  is  not  in- 
frequently the  case  in  partnership  transactions,  in  the  name  of 
one  only;  any  purchase  made  by  either  party  is  for  the  benefit 
of  both.  Even  if  it  is  a  simple  lease  with  no  right  of  purchase, 
one  of  the  two  jointly  interested  or  working  the  property  on 
joint  account  cannot  take  a  renewal  of  the  old  lease  or  take  a 
new  lease  on  the  same  or  on  different  terms,  or  acquire  the  fee 
which  would  simply  be  a  lease  for  an  indefinite  term,  in  his  own 
right;  but  in  every  such  case  the  other  party  becomes  entitled, 
on  payment  of  the  amount  chargeable  against  his  interest,  to  a 
conveyance  from  the  joint  adventurer  purchasing.  These  prin- 
ciples are  elaborated,  and  their  application  to  a  multitude  of 
cases  varying  in  their  facts  shown,  in  Mitchell  v.  Reed,  61  N. 
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Y.  123,  19  Am.  Rep.  252.  To  a  considerable  extent  the  conclu- 
sions of  the  courts  are  founded  upon  the  idea  that  the  hope  or 
expectancy  of  a  renewal  of  the  lease  is  an  asset  belonging  to  all 
parties  interested  in  it,  and  that  no  one  of  them  can  destroy 
this  by  taking  a  renewal  or  a  new  lease  in  his  own  name. 
(Robinson  v.  Jewett,  116  N.  T.  40,  22  N.  E.  224;  Johnson's  Ap- 
peal, 115  Pa.  129,  2  Am.  St.  Rep.  539,  8  Atl.  36.)  Another 
very  plain  reason  is  that  a  high  degree  of  good  faith  is  required 
between  parties  sustaining  such  relations  to  each  other,  and  a 
violation  of  it,  by  secretly  obtaining  a  new  interest  in  his  own 
right,  by  any  one  of  them  will  not  be  tolerated  by  the  law. 
The  general  subject  here  considered  is  reviewed  in  an  elaborate 
note  to  Keech  v.  Sandford,  1  White  &  Tudor 's  Lead.  Cas.  Eq. 
48-73.  (See,  also,  Lacey  v.  Hall,  1  Wright,  360 ;  Flagg  v.  Mann, 
2  Sum.  486,  9  Fed.  Cas.  202,  No.  4847;  Van  Home  v.  Fonda, 
5  Johns.  Ch.  388.) 

This  action  was  not  brought  upon  any  theory  that  Frank, 
when  he  bought,  intended  to  pay  one-eighth  of  the  purchase 
money,  and  did  pay  it  for  Eisenberg,  but  upon  the  theory  of  a 
constructive  trust  arising  from  the  confidential  character  of  the 
relations  existing  between  him  and  the  plaintiff  by  reason  of 
their  being  joint  adventurers  in  the  development,  and  looking 
to  the  acquisition  of  this  mining  property;  that  the  law  con- 
clusively presumes,  by  reason  of  those  relations,  that  he  bought 
in  the  interest  of  both  and  paid  Eisenberg 's  share  for  him, 
without  regard  to  his  actual  intention  at  the  time. 

Two  contentions  are  made  by  the  appellant  against  the  law 
of  the  case  as  claimed  by  respondent.  In  the  first  place  a  re- 
mark in  the  opinion  in  the  case  of  Bissell  v.  Foss,  114  U.  S.  252, 
5  Sup.  Ct.  851,  29  L.  Ed.  126,  is  seized  upon  to  support  the 
contention  that  no  constructive  trust  would  arise;  that  is,  the 
purchase  would  not  be  deemed  to  have  been  made  in  the  interest 
of  Eisenberg,  because  Frank  could  not  sue  and  recover  from 
Eisenberg  the  amount  assignable  to  his  share  of  the  property. 
But  that  argument  ignores  the  nature  of  a  constructive  trust 
Altogether.    If  Eisenberg  had  authorized  Frank  to  buy  for  hi™, 
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and  Frank  bad  agreed  to  do  so  and  to  advance  the  purchase 
money  in  his  interest,  and  thereupon  had  made  the  purchase, 
he  would  have  made  the  payment  for  Eisenberg  and  a  resulting 
trust  would  have  arisen,  under  section  4538,  Revised  Codes.  In 
that  case  Frank  would  have  agreed  in  advance  to  loan  the  pur- 
chase money  to  Eisenberg,  and  carrying  out  that  agreement  he 
would  pay  Eisenberg 's  money.  A  constructive  trust  proceeds 
upon  no  idea  of  a  previous  arrangement  between  the  parties, 
whereby  one  agrees  to  buy  for  the  other  or  advances  money 
under  such  express  or  implied  agreement  as  that  he  can  turn 
around  and  take  judgment  for  the  amount  of  the  advances 
against  the  other.  In  no  case,  where  a  constructive  trust  arises 
between  parties,  is  the  party  buying  in  a  situation  where  he 
can  turn  around  and  sue  the  other  party  for  his  share  of  the 
purchase  money,  and  recover  judgment.  The  case  of  Bissell  v. 
Foss  presented  the  simple  feature  of  whether  one  mining  partner 
may  buy  out  in  his  own  interest  the  share  of  another  partner. 
The  court  holds  he  may,  and  shows  that  that  is  quite  a  different 
question,  and  is  governed  by  different  rules,  from  the  purchase 
of  an  interest  held  or  claimed  by  one  outside  the  joint  adven- 
turers. It  is  shown  that  though  a  tenant  in  common  may  not 
buy  in  for  his  exclusive  use,  an  outstanding  title  or  encum- 
brance, he  may  buy  the  interest  of  another  tenant  in  common. 
It  was  accordingly  held  that  the  relations  between  the  parties 
did  not  prevent  one  mining  partner  from  buying  in  his  own 
right  the  interest  of  another  mining  partner,  and  that  conse- 
quently no  trust  arose  by  reason  of  the  relations  of  the  parties 
independent  of  the  contract  which  Bissell  asserted,  but  which 
the  court  found  did  not  exist. 

We  are  not  contending  that  the  respondent  had  any  contract 
with  Frank  by  which  the  latter  bought  for  both.  We  ask  a 
decree  upon  the  ground  of  the  relations  existing  between  them — 
as  evidenced  by  their  contract  and  as  shown  by  the  evidence — 
by  reason  of  which  neither  could  secretly  buy  the  outstanding 
title  and  hold  it  against  the  other.  (Harris  v.  Lloyd,  11  Mont. 
390,  28  Am.  St.  Rep.  1475,  28  Pac.  736.)     This  leads  us  to  the 
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second  claim  made  by  appellant, — namely,  that  there  is  no 
relation  of  trust  and  confidence  between  mining  partners.  The 
authorities  are  to  the  contrary,  as  is  plain  reason.  (2  Dindley 
on  Mines,  800.)  The  proposition  here  combated  is  supposed  to 
rest  upon  the  case  of  Bissell  v.  Foss,  supra,  but  the  declaration 
in  that  case  is  not  that  there  is  no  relation  of  trust  and  confi- 
dence between  mining  partners  at  all,  but,  "There  is  no  relation 
of  trust  or  confidence  between  mining  partners  which  is  violated 
by  the  sale  and  assignment  by  one  partner  of  his  share  in  the 
property  and  business  to  a  stranger  or  to  one  of  his  associates, 
without  consulting  the  other/' 

The  appellant  insists  that  the  respondent  should  be  denied 
relief  because  of  his  laches.  That  claim  assumes  that  respondent 
did  have  a  right;  that  the  facts  would  have  entitled  him  to 
relief  had  he  commenced  his  action  a  year  earlier.  It  is  con- 
ceded that  the  statute  of  limitations  has  not  run ;  therefore  some 
good  reason  must  affirmatively  appear  to  justify  the  court  in 
denying  to  a  plaintiff  what  is  confessedly  his.  (Brun  v.  Mann, 
151  Fed.  145,  80  C.  C.  A.  513,  12  L.  R.  A.,  n.  s.,  154;  Bissell  v. 
Knapp,  155  Fed.  809.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 

court. 

On  October  31,  1899,  H.  L.  Frank  obtained  a  lease  and  bond 
for  one  year  from  James  A.  Murray  and  John  C.  Carroll  upon 
the  East  Gem  quartz  lode  mining  claim,  in  Silver  Bow  county. 
Under  the  terms  of  the  lease,  Frank  was  let  into  possession  of 
the  property  and  permitted  to  carry  on  mining  operations  upon 
the  payment  of  a  royalty  of  twenty-five  per  cent  of  the  value 
of  th6  ores  extracted.  Under  the  terms  of  the  bond,  Frank  was 
given  an  option  to  purchase  the  property  at  any  time  during 
the  year  upon  the  payment  of  $50,000,  one-half  to  Murray  and 
one-half  to  Carroll.  Frank  took  possession  of  the  property  and 
commenced  active  mining  operations,  and  sometime  during 
the  year  he  and  Eisenberg  entered  into  an  agreement  by  which 
Eisenberg  obtained  a  one-fourth  interest  in  the  mining  open- 
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tions.  By  some  arrangement  Frank  secured  an  extension  of  the 
lease  and  bond,  from  October  30,  1900,  to  May  1,  1901,  at  least. 
On  December  22,  1900,  Frank  and  Eisenberg  modified  their 
previous  agreement  and  reduced  their  contract  to  writing.  This 
contract  recites  that  Frank  had  a  lease  and  bond  upon  the  East 
Oem  claim,  and  a  lease  and  bond  upon  other  property  which 
does  not  enter  into  this  controversy  at  all;  that  he  has  thereto- 
fore advanced  certain  money  for  Eisenberg,  and  will  thereafter 
advance  for  Eisenberg  moneys  sufficient  to  pay  one-eighth  of 
the  cost  of  operating  the  property.  The  contracting  parts  of 
the  agreement  are:  (1)  That  when  Frank  is  fully  reimbursed 
for  all  moneys  advanced  to  Eisenberg,  either  from  (a)  the 
profits  of  the  mining  operations,  or  (b)  profits  arising  from 
"any  purchases  made  thereunder,"  or  (c)  the  direct  payment 
by  Eisenberg,  then  Frank  will  transfer,  assign,  and  set  over  to 
Eisenberg  an  undivided  one-eighth  interest  in  and  to  the  lease 
and  bond.  (2)  If  no  money  should  be  realized  from  the  opera- 
tions of  the  lease  and  bond  or  from  any  purchases  made  there- 
under, then  all  moneys  advanced  by  Frank  to  Eisenberg  are 
to  be  treated  as  loans.  (3)  Eisenberg  shall  have  "no  interest 
in  and  to  said  leases  and  bonds  until  repayment  of  said  money 
is  made  in  the  manner  hereinbefore  specified."  (4)  "It  is 
further  understood  and  agreed  that  the  party  of  the  first  part 
[Frank]  is  under  no  obligation  to  advance  for  the  party  of  the 
second  part  [Eisenberg]  any  part  of  the  purchase  price  men- 
tioned in  said  leases  and  bonds,  but  that  he  only  agrees  to 
advance  for  the  party  of  the  second  part  one-eighth  (%)  of  all 
the  expense  which  may  be  required  to  keep  alive  the  said  leases 
and  bonds  and  prosecute  the  mining  work  thereunder." 

On  February  7,  1900,  Eisenberg  paid  to  Frank  $500;  on 
August  20  of  the  same  year,  a  like  amount ;  and  on  May  6,  1901, 
a  like  amount.  On  April  30,  1901,  Frank  purchased  from  Mur- 
ray one-half  of  Murray's  one-half  interest  in  the  East  Gem 
claim,  paying  therefor  $12,500,  and  received  a  deed  on  August 
1,  1901.  On  October  30  Frank  purchased  Carroll's  one-half 
interest  for  $25,000.    During  1900,  1901,  and  the  greater  por- 
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tion  of  1902,  active  mining  operations  were  carried  on.  About 
September,  1902,  the  operations  were  practically  suspended, 
and  only  a  sufficient  number  of  men  to  keep  the  water 
from  the  mine  and  do  some  repairing  was  employed,  and  later 
these  men  were  relieved  and  a  watchman  for  the  property  only 
employed.  On  January  19,  1905,  Frank  wrote  to  Eisenberg. 
who  was  then  in  the  east,  and  with  the  letter  transmitted  a  state- 
ment of  account  showing  that  Eisenberg  owed  him  $11,746.63. 
With  reference  to  the  account  Frank  wrote:  "Am  inclosing  you 
statement  of  your  indebtedness  to  me,  amounting  to  $11,746.63, 
for  money  advanced  by  me  to  you  under  the  Gem  lease.  *  •  • 
This  covers  the  expense  work  chargeable  to  an  eighth  interest  in 
the  lease  per  our  agreement,  and,  as  no  profit  was  realized  by 
the  operation  and  your  interest  in  the  property  failed,  the 
amount  advanced  by  me  became,  under  the  terms  of  the  agree- 
ment, simply  a  loan  for  which  I  now  ask  reimbursement."  On 
November  15,  1905,  Frank  entered  into  an  agreement  for  the 
sale  of  the  East  Oem  claim  to  Joseph  A.  Coram,  for  $112,500. 
On  December  20,  1905,  this  suit  was  commenced  to  have  Frank 
declared  a  trustee  of  an  undivided  one-eighth  interest  in  the 
property  for  the  use  and  benefit  of  Eisenberg,  and  for  an  ac- 
counting of  the  proceeds  of  the  mining  operations.  Some  time 
after  the  suit  was  commenced,  Frank  died,  and  the  executor  of 
his  will  was  substituted  as  defendant  in  his  stead.  The  cause 
was  tried  to  the  court  without  a  jury,  findings  of  fact  and  con- 
clusions of  law  were  made  in  favor  of  plaintiff's  contention,  and 
a  decree  rendered  and  entered  adjudging  defendant  to  be  a 
trustee  for  the  plaintiff  of  an  undivided  one-eighth  interest  in 
the  property,  and  ordering  an  accounting.  From  the  judgment 
and  an  order  denying  a  new  trial,  this  defendant  has  appealed. 
There  is  not  any  contention  made  that  this  is  a  suit  upon  the 
contract  between  Frank  and  Eisenberg  dated  December  22, 
1900.  From  the  findings  made  it  appears  that  the  trial  court 
treated  it  as  a  suit  to  enforce  a  resulting  trust.  In  their  brief 
counsel  for  plaintiff  say,  however,  that  the  theory  upon  which 
the  complaint  proceeds  is  that  a  constructive  trust  was  created 


42  Mont.]  Eisenberg  v.  Goldsmith.  573 

in  favor  of  Eisenberg,  and  that  the  suit  is  to  enforce  that  trust, 
However,  as  this  is  a  suit  in  equity  and  is  now  before  us  for 
determination,  it  is  not  very  material  which  of  these  two  views 
be  held  to  be  the  correct  one ;  for  if  the  evidence  shows  clearly 
a  resulting  trust  in  favor  of  plaintiff,  and  it  was  necessary  to 
sustain  the  decree  for  us  to  do  so,  we  would  treat  the  complaint 
as  amended  to  meet  the  proof. 

.  1.  Does  the  evidence  show  a  resulting  trust  in  favor  of  plain- 
tiff 1  We  think  not.  The  record  of  the  transactions  between 
Frank  and  Eisenberg  with  relation  to  this  property  is  a  medley 
of  contradictions.  The  contract  between  them  specifically  pro- 
vides that  Frank  fhould  not  be  under  any  obligation  to  advance 
for  Eisenberg  any  part  of  the  purchase  price,  and  there  is  not 
any  direct  evidence  that  he  did  so.  However,  there  is  corre- 
spondence in  the  record,  which  passed  between  them,  and  evidence 
of  a  course  of  conduct  on  Frank's  part,  inconsistent  with  any 
other  theory  than  that  Frank  recognized  that  Eisenberg  had 
some  sort  of  interest  in  the  operations  of  the  property  up  to 
January,  1905.  Section  4538  of  the  Revised  Codes  provides  as 
follows:  "When  a  transfer  of  real  property  is  made  to  one  per- 
son, and  the  consideration  thereof  is  paid  by  or  for  another,  a 
trust  is  presumed  to  result  in  favor  of  the  person  by  or  for  whom 
such  payment  is  made."  This  was  section  1312  of  the  Civil 
Code  of  1895,  and  was  considered  by  this  court  in  Lynch  v. 
Herrig,  32  Mont.  267,  80  Pac.  240,  and  some  questions  pertinent 
to  this  inquiry  were  determined:  (1)  That  the  statute  above  "is 
"but  declaratory  of  the  common  law."  (2)  "That,  in  order  to 
raise  a  resulting  trust,  the  payment  of  the  money  as  the  con- 
sideration for  the  purchase  of  the  property  must  be  made  at  the 
time  or  before  the  legal  title  to  the  property  passes  to  the  party 
to  be  charged  in  the  trust  capacity,  and  that  any  moneys  paid  or 
•contracts  or  agreements  made  thereafter  are  not  sufficient  to 
raise  a  resulting  trust.' '  (3)  "The  statute  of  frauds  has  noth- 
ing to  do  with  tne  case."  (4)  "This  resulting  trust  does  not 
Arise  from,  or  depend  on,  a  contract  or  agreement  between  the 
parties.    It  is  independent  of  any  contract  and  arises  by  opera- 
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tion  of  law  from  the  fact  that  the  consideration  for  the  pur- 
chase of  the  property  waa  paid  by  one  person,  and  the  title  to 
the  property  purchased  taken  in  the  name  of  another."  (5) 
"While  the  agreements  or  contracts  between  parties  do  not  of 
themselves  form  the  basis  of  any  relief  as  to  the  trust,  they  may 
be  important  for  consideration  in  assisting  to  establish  the  fact 
of  the  ownership  of  the  money  and  how  it  was  invested.*'  But 
the  one  fundamental  idea  running  through  the  statute  is  that 
the  money  paid  was  in  fact  the  money  of  the  person  who  claims 
the  existence  and  benefit  of  the  trust.  It  is  immaterial  whether 
the  payment  was  made  by  him  personally  or  for  him  by  another; 
but  in  either  instance  the  payment  must  have  been  made  with 
his  money. 

Tested  by  these  rules,  the  evidence  fails  altogether  to  show  a 
resulting  trust.  Frank  purchased  the  property  from  Murray 
and  Carroll  and  paid  for  it.  Eisenberg  did  not  pay  any  part 
of  the  purchase  price  himself.  In  fact,  he  alleges  in  his  com- 
plaint: "That  defendant  never  at  any  time  advised  the  plain- 
tiff that  he  was  about  to  purchase  the  said  claim  under  the  said 
lease  and  bond,  or  otherwise,  and  never  at  any  time  called  upon 
the  plaintiff  to  contribute  his  share  of  the  purchase  price  of  the 
same,  but  completed  the  purchase  without  consulting  the 
plaintiff."  From  this  we  are  fully  justified  in  saying  that 
Eisenberg  did  not  even  know  that  the  property  had  been  pur- 
chased until  some  considerable  time  after  the  purchases  were 
made.  Frank  did  not  have  in  his  possession  any  money  belong- 
ing to  Eisenberg,  and  was  not  furnished  any  money  to  make  the 
purchase  by  Eisenberg  or  by  anyone  for  him. 

Plaintiff  insists  that,  while  primarily  his  suit  was  not  prose- 
cuted upon  the  theory  of  a  resulting  trust,  the  evidence  is  suffi- 
cient to  sustain  it  upon  that  theory,  and  in  support  of  this  urges 
the  rule  that,  "where  the  purchase  money  was  in  fact  paid  by 
the  grantee,  but  merely  as  a  loan  to  the  person  seeking  to  enforce 
the  resulting  trust,  who  was  liable  to  the  grantee  for  the  repay- 
ment of  the  money  so  advanced,  •  •  •  this  is  treated  as  a 
constructive  payment  by  the  plaintiff,  and  is  sufficient  to  create 
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a  resulting  trust  in  his  favor."  (15  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1147.)  It  is  insisted  that,  in  making  payments  for  this 
property,  Frank  advanced  one-eighth  of  the  purchase  price  as 
a  loan  to  Eisenberg;  and,  if  this  be  true,  then  Frank  held  the 
title  to  the  property,  to  the  extent  of  a  one-eighth  interest,  as 
trustee  of  a  resulting  trust  in  favor  of  Eisenberg.  As  in  every 
instance  where  one  person  asserts  a  claim  to  an  estate  in  opposi- 
tion to  the  written  title,  so  in  this  one  must  he  assume  and 
maintain  the  burden  of  proof,  and  the  evidence  in  support  of 
his  claim  must  be  clear,  full,  and  satisfactory;  that  is  to  say, 
there  must  be  sufficient  positive  facts  proven  to  take  the  case 
out  of  the  realm  of  conjecture  or  speculation,  and  this  is  espe- 
cially true  where  there  has  been  great  delay  in  asserting  the 
claim.  (Oreen  v.  Dietrich,  114  111.  636,  3  N.  E.  800;  Lehman  v. 
Lewis,  62  Ala.  129;  Donaghe  v.  Tarns,  81  Va.  132;  Dudley  v. 
Bachelder,  53  Me.  403;  Laughlin  v.  Mitchell  (C.  C),  14  Fed. 
382 ;  Millard  v.  Hathaway,  27  Cal.  119 ;  Parker  v.  Snyder,  31  N. 
J.  Eq.  164;  Cashing  v.  Heuston,  53  Wash.  379,  102  Pac.  29.) 

If  Frank  loaned  to  Eisenberg  one-eighth  of  the  purchase  price, 
he  did  so  at  the  time  the  purchases  were  made  or  prior  thereto ; 
for  it  is  a  cardinal  rule  relating  to  resulting  trusts  that  "the  trust 
results  from  the  original  transaction  at  the  time  it  takes  place, 
and  at  no  other  time ;  and  it  is  founded  on  the  actual  payment 
of  money  and  on  no  other  ground."  (Botsford  v.  Burr,  2  Johns. 
Ch.  405 ;  Woodside  v.  Hewel,  109  Cal.  481,  42  Pac.  152 ;  Levy  v. 
Eyland  (Nev.),  109  Pac.  905.)  But  the  evidence  in  this  record 
demonstrates  that  Eisenberg  did  not  know  of  the  purchases  made 
until  some  time  after  they  were  made ;  that  he  had  not  previously 
arranged  with  Frank  to  borrow  money  to  purchase  the  property, 
and,  so  far  as  this  record  discloses,  he  did  not  intend  to  pur- 
chase or  assist  in  purchasing  the  property  at  the  time  the  pur- 
chases were  made.  Frank  could  not  loan  money  to  Eisenberg 
and  thereby  make  Eisenberg  his  debtor  without  Eisenberg 's  con- 
sent, and  it  will  not  be  presumed  that  he  intended  or  attempted 
to  do  so.  (Frederick  v.  Haas,  5  Nev.  389.)  If  Frank  advanced 
one-eighth  of  the  purchase  price  as  a  loan  to  Eisenberg,  it  follows 
that  Eisenberg  immediately  became  indebted  to  Frank  for  that 
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amount — indebted  in  the  sense  that  Frank  could  enforce  repay- 
ment by  an  action  at  law.  Let  us  suppose  that  immediately  after 
making  payment  of  the  purchase  price  Frank  had  commenced  an 
action  against  Eisenberg  to  enforce  repayment  of  one-eighth  of 
the  purchase  price.  Upon  what  theory  could  he  have  urged 
his  action  f  Eisenberg  did  not  authorize  him  to  advance  money 
to  purchase  the  property  and  might  have  successfully  defended 
upon  that  theory  alone.  To  constitute  a  loan,  there  must  of 
necessity  be  a  borrower  and  a  lender,  and  the  transaction  must 
have  every  element  of  a  contract.  (Revised  Codes,  sec.  5206.) 
But  Frank  did  not  agree  to  loan  Eisenberg  one-eighth  of  the  pur- 
chase price,  and  Eisenberg  did  not  ask  for  such  a  loan.  There  was 
not  any  meeting  of  minds,  and  therefore  not  a  contract.  It  will 
not  do  to  say  that  Frank  advanced  the  money  for  Eisenberg. 
the  tender  of  the  loan  to  be  thereafter  accepted  by  Eisenberg  if 
he  elected  to  accept,  for,  as  we  have  already  said,  the  law  re- 
quires that,  to  constitute  a  resulting  trust,  the  money  must  have 
been  Eisenberg  *s  at  the  time  of  the  purchases — the  loan,  if  any, 
must  have  been  complete  at  that  time.  If  Frank  intended  that 
one-eighth  of  the  purchase  price  should  constitute  a  loan  to  Eisen- 
berg, there  should  be  some  evidence  of  that  intention,  and  there 
is  not  any.  There  was  not  any  charge  made  to  Eisenberg  upon 
Frank's  books,  and  in  the  statement  of  account  which  Frank  ren- 
dered to  Eisenberg  in  January,  1905,  there  is  not  any  charge  for 
any  portion  of  the  purchase  price,  but  only  a  charge  for  one- 
eighth  of  the  operating  expenses. 

These  suggestions  are  offered  to  show  that,  while  Eisenberg 
had  the  burden  of  showing  that  one-eighth  of  the  purchase  price 
was  paid  with  money  loaned  to  him  by  Frank,  the  evidence  in 
this  record  is  not  only  not  clear  and  convincing,  but  is  not  en- 
titled to  any  serious  consideration.  If  plaintiff  had  relied  ex- 
clusively upon  a  resulting  trust,  he  would  have  failed  signally. 

2.  Is  the  evidence  sufficient  to  show  a  constructive  trust  created 
in  favor  of  Eisenberg!  Section  4537,  Revised  Codes,  provides: 
*  'No  trust  in  relation  to  real  property  is  valid  unless  created  or 
declared:  (1)  By  a  written  instrument,  subscribed  by  the  trus- 
tee, or  by  his  agent  thereto  authorized  in  writing;  (2)  by  the 
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instrument  under  which  the  trustee  claims  the  estate  affected; 
or  (3)  by  operation  of  law." 

A  constructive  trust  is  one  created  by  operation  of  law.  There 
is  not  any  question  of  contract  involved.  In  Pomeroy's  Equity 
Jurisprudence,  section  1044,  it  is  well  said:  ''Constructive  trusts 
include  all  those  instances  in  which  a  trust  is  raised  by  the  doc- 
trines of  equity  for  the  purpose  of  working  out  justice  in  the 
most  efficient  manner,  where  there  is  no  intention  of  the  parties 
to  create  such  a  relation,  and  in  most  cases  contrary  to  the  in- 
tention of  the  one  holding  the  legal  title,  and  where  there  is  no 
express  or  implied,  written  or  verbal,  declaration  of  the  trust. 
They  arise  when  the  legal  title  to  property  is  obtained  by  a  per- 
son in  violation,  express  or  implied,  of  some  duty  owed  to  the 
one  who  is  equitably  entitled,  and  when  the  property  thus  ob- 
tained is  held  in  hostility  to  his  beneficial  rights  of  ownership." 
"The  basis  of  a  constructive  trust  is  fraud,  actual  or  construc- 
tive.' *  (15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1185;  Kayser  v. 
Maugham,  8  Colo.  232,  6  Pac.  803 ;  Sanguinetti  v.  Rossen,  12  Cal. 
App.  623,  107  Pac.  560.) 

The  contention  here  made  is  that,  when  Frank  purchased  the 
property  outright  from  Murray  and  Carroll,  he  thereby  secured 
title  adverse  to  that  of  Eisenberg  which  should  inure  to  the  bene- 
fit of  both  Eisenberg  and  Frank,  by  reason  of  the  fiduciary  re- 
lationship existing  at  the  time  the  purchases  were  made ;  and  it 
is  insisted  that  the  relationship  of  trust  and  confidence  arose 
from  the  fact  that  Eisenberg  and  Frank  were  mining  partners 
in  the  operations  of  the  East  Gem  claim.  A  mining  partnership 
is  defined  by  section  5535  of  the  Revised  Codes  as  follows:  "A 
mining  partnership  exists  when  two  or  more  persons  who  own 
or  acquire  a  mining  claim  for  the  purpose  of  working  it  and  ex- 
tracting the  mineral  therefrom,  actually  engage  in  working  the 
same."  Section  5536  provides:  "An  express  agreement  to  be- 
come partners  or  to  share  the  profits  and  losses  of  mining,  is  not 
necessary  to  the  formation  and  existence  of  a  mining  partner- 
ship. The  relation  arises  from  the  ownership  of  shares  or  in- 
terests in  the  mine  and  working  the  same  for  the  purpose  of 
extracting  the  minerals  therefrom." 

42  Mont.— 87 
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Viewed  in  the  light  most  favorable  to  Eisenberg,  the  writing 
of  December  22,  1900,  is  a  contract  for  an  interest  in  the  lease 
and  bond  on  the  East  Gem  claim.  It  does  not  convey  any  pres- 
ent interest.  This  it  declares  in  express  terms;  but  it  gave  him 
the  right  to  acquire  an  interest  upon  the  happening  of  a  con- 
tingency, viz.,  the  repayment  to  Prank  of  all  of  one-eighth  of 
the  expenses  of  operations  under  the  lease.  In  other  words,  the 
reimbursement  of  Prank  was  a  condition  precedent  to  Eisen- 
berg's  obtaining  any  interest  in  the  lease  and  bond;  and,  since 
repayment  to  Frank  was  not  made  prior  to  the  purchases,  Eisen- 
berg did  not  have  any  share  or  interest  in  the  claim  at  or  prior 
to  the  time  the  purchases  were  made,  and  one  of  the  essential 
elements  of  a  mining  partnership  was  lacking.  (Anaconda 
Copper  Min.  Co.  v.  Butte  &  Boston  Min.  Co.,  17  Mont.  519,  43 
Pac.  924.)  The  only  interest  which  Prank  had  in  the  property 
prior  to  the  purchases  was  evidenced  by  the  lease  and  bond,  and 
that  Eisenberg  did  not  have  any  interest  whatever  is  clearly 
evidenced  by  the  contract,  for  it  recites  that  he  shall  have  no  in- 
terest in  and  to  said  leases  and  bonds  until  repayment  shall  be 
made  to  Prank  of  all  moneys  advanced  by  him  to  Eisenberg. 
There  is  no  evidence  that  this  provision  of  the  contract  was  ever 
modified,  and  any  declaration  made  by  Prank  must  be  construed 
with  reference  to  this  provision  of  the  contract,  and  not  as  tend- 
ing to  contradict  it. 

But  it  is  not  very  material  whether  Prank  and  Eisenberg  were 
trading  partners,  tenants  in  common,  mining  partners,  or  just 
what  their  actual  relationship  was  in  the  mining  operations.  It 
is  quite  apparent  that  they  had  some  sort  of  common  interest 
Was  it  such  a  common  interest  as  presupposed  a  relationship  of 
trust  and  confidence  which  in  equity  precluded  Prank  from  pur- 
chasing an  adverse  outstanding  title  in  his  own  name  and  for  his 
exclusive  use  and  benefit  1  In  the  absence  of  any  agreement  to 
the  contrary,  it  may  be  said  to  be  a  general  rule  that  the  relation- 
ship of  general  partners  is  such  that,  if  one  partner  purchases 
an  adverse  interest  in  firm  property  or  renews  in  his  own  name 
a  lease  upon  the  premises  in  or  upon  which  the  firm  transacts  its 
business,  he  will  be  held  to  be  a  trustee  ex  maleficio  for  the  firm 
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to  the  extent  of  the  interest  so  acquired.  (1  Perry  on  Trusts, 
sec.  206 ;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  117 ;  30  Cyc.  458.) 
The  American  authorities  are  cited  at  length  in  these  texts  and 
are  too  numerous  for  further  reference  here.  This  rule  has  pre- 
vailed in  England  for  more  than  a  century.  (Featherstonehaugh 
v.  Fenwick,  17  Ves.  Jr.  298.)  The  same  rule  applies  to  coten- 
ants  (Harras  v.  Harras  (Wash.),  110  Pac.  1085;  17  Am.  &  Eng. 
Ency.  of  Law,  674 ;  Barnes  v.  Boardman,  152  Mass.  391,  25  N.  E. 
623,  9  L.  B.  A.  571),  and  probably  also  to  mining  partners  (Set- 
tembre  v.  Putnam,  30  Cal.  490;  Continental  Divide  M.  I.  Co.  v. 
Bliley,  23  Colo.  160,  46  Pac.  633 ;  27  Cyc.  760) .  We  do  not  think 
that  Bissell  v.  Foss,  114  U.  S.  252,  5  Sup.  Ct.  851,  29  L.  Ed.  126, 
or  Harris  v.  Lloyd,  11  Mont.  390,  28  Am.  St.  Rep.  475,  28  Pac. 
736,  suggests  a  different  view. 

"The  rule  is  well  settled  that  a  party  will  not  be  permitted  to 
purchase  an  interest  in  property  and  hold  it  for  his  own  benefit 
where  he  has  a  duty  to  perform  in  relation  thereto  which  is  in- 
consistent with  his  character  as  a  purchaser  on  his  own  account." 
(Stettnische  v.  Lamb,  18  Neb.  619,  26  N.  W.  374 ;  15  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1197.)  "A  very  common  form  of  con- 
structive trust  arises  where  a  person  in  a  fiduciary  relation  pur- 
chases an  adverse  title  to  the  trust  property  which  his  duties  as 
a  fiduciary  required  him  to  purchase  for  his  cestui  que  trust." 
(Jenkins  v.  Frink,  30  Cal.  586,  89  Am.  Dec.  134.)  Stated  some- 
what more  simply:  To  give  rise  to  a  constructive  trust,  there 
must  be  a  breach  cf  trust  on  the  part  of  the  person  who  is  sought 
to  be  held ;  and  the  reason  for  this,  apparently,  is  that  the  person 
claiming  the  existence  of  the  trust,  relying  upon  the  intimate 
relationship,  has  a  right  to  presume  that  if  the  other  makes  a 
purchase  of  property  it  will  be  for  the  common  benefit  of  both. 
Certainly,  then,  if  Eisenberg  did  not  intend  or  expect  that  Prank 
would  purchase  the  property  and  hold  it  for  their  common  bene- 
fit, he  was  not  deceived  by  the  purchases  when  made  by  Frank 
individually.  He  could  not  justly  repose  any  confidence  in 
Frank  that  Frank  would  purchase  for  the  common  interest  of 
both,  and  Frank's  purchases  for  himself  individually  could  not 
create  a  breach  of  trust. 
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As  we  have  heretofore  said,  a  constructive  trust  rests  upon 
fraud,  actual  or  constructive.  (1  Perry  on  Trusts,  sec.  166.)  In 
1  Story's  Equity  Jurisprudence,  section  187,  it  is  said:  "Fraud, 
indeed,  in  the  sense  of  a  court  of  equity,  properly  includes  all 
acts,  omissions,  and  concealments  which  involve  a  breach  of  legal 
or  equitable  duty,  trust,  or  confidence,  justly  reposed,  and  are 
injurious  to  another,  or  by  which  an  undue  and  unconscientious 
advantage  is  taken  of  another." 

If,  then,  Prank  is  to  be  held  a  trustee  ex  maleficio,  it  is  because 
in  purchasing  the  legal  title  to  the  East  Gem  claim  he  violated 
a  duty  which  he  owed  to  Eisenberg  or  breached  a  trust  which 
Eisenberg  had  justly  reposed  in  him;  or,  stated  in  another  way: 
If  it  appears  that  Frank  owed  to  Eisenberg  the  duty  to  pur- 
chase the  Murray  and  Carroll  interests  for  both,  then  in  pur- 
chasing them  in  his  own  name  and  for  his  own  exclusive  use 
and  benefit  he  violated  that  duty  and  should  be  held  accountable 
as  a  constructive  trustee ;  but  if,  upon  the  other  hand,  it  appears 
that  Frank  did  not  owe  any  duty  to  Eisenberg  to  purchase  the 
property  at  all,  or,  if  he  purchased  it,  to  purchase  for  Eisen- 
berg's  use  and  benefit  as  well  as  his  own,  then  in  purchasing  in 
his  own  name  and  for  his  exclusive  use  he  did  not  violate  any 
duty  and  cannot  be  declared  a  trustee  of  the  interest  so  acquired. 
At  the  time  the  written  agreement  of  December  22,  1900,  was 
executed,  Frank  and  Eisenberg  had  some  common  interest  in 
working  the  East  Gem  claim;  but,  so  far  as  this  record  discloses, 
they  dealt  with  one  another  upon  an  equal  footing  and  at  arm's- 
length.  In  other  words,  there  is  not  any  complaint  made  by 
Eisenberg  that  coercion  was  exercised  or  any  unfair  advantage 
taken  by  Frank  in  securing  his  consent  to  the  terms  which  the 
-contract  imposed.  Frank  had  a  lease  upon  the  property  and  an 
option  to  purchase  it.  He  might  have  permitted  the  lease  to 
expire  and  the  option  to  lapse.  He  was  not  under  any  obliga- 
tion to  secure  a  renewal  of  the  lease  or  an  extension  of  the  option 
contract.  Suppose  that  Frank  had  not  taken  any  steps  up  to 
May  1,  1901.  The  lease  would  then  have  expired,  and  the  option 
would  have  been  withdrawn.  Could  Eisenberg  complain  t  Cer- 
tainly not,  even  though  the  mining  operations  had  been  carried 
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on  at  a  loss,  and  the  result  would  be  that  the  money  which  he 
had  advanced  could  not  be  recovered.  He  took  that  chance,  as 
everyone  does  who  devotes  his  means  to  mining  operations  in  an 
attempt  to  develop  paying  properties. 

But  further  than  this :  Eisenberg  could  not  have  believed  that 
if  Frank  purchased  the  property  he  would  do  so  for  the  common 
interest  of  both.  Frank  did  not  use  common  funds  to  make  the 
purchases.  He  used  his  individual  money.  Can  it  be  said  that 
Frank  intended  to  advance  one-eighth  of  the  purchase  price  for 
Eisenberg,  or  that  Eisenberg  could  have  expected  him  to  do  so  1 
They  solemnly  agreed  that  Frank  should  not  be  under  any  obliga- 
tion whatever  to  make  such  advances.  If  that  provision  of  the 
contract  has  any  meaning  at  all,  it  is  that  Frank  did  not  intend 
to  advance  any  part  of  the  purchase  price  for  Eisenberg,  and 
that  Eisenberg  so  understood  it.  For  all  that  appears  from  this 
record,  Eisenberg  was  content  to  allow  the  lease  and  option  to 
lapse.  His  contract  to  secure  an  interest  in  the  lease  and  option 
implies  clearly  that  he  was  to  reimburse  Frank  during  the  life 
of  the  lease;  otherwise  he  could  not  secure  any  interest;  and, 
as  he  did  not  do  so,  his  contingent  interest  would  have  ceased 
with  the  lapse  of  the  lease  and  bond.  Under  these  circumstances, 
it  appears  to  us  altogether  inequitable  to  say  that  Frank  was 
under  any  obligation,  moral  or  legal,  to  advance  one-eighth  of 
the  purchase  price  for  Eisenberg 's  benefit.  They  made  their 
own  contract,  were  apparently  satisfied  with  it,  and  this  court 
is  not  warranted  in  making  a  new  agreement  for  them.  This 
provision  of  the  contract  clearly  negatives  any  idea  that  Frank 
should  advance  any  part  of  the  purchase  price  for  Eisenberg  and 
is  altogether  inconsistent  with  the  idea  that  fraud  would  result 
if  he  did  not  do  so.  It  is  not  only  consistent  with  the  idea  that 
Frank  reserved  the  right  to  purchase  the  property  for  himself 
alone  if  Eisenberg  did  not  fully  reimburse  him  and  thereby 
secure  an  interest  in  the  lease,  and  that  Eisenberg  so  understood 
it,  but  is  inconsistent  with  any  other  theory.  It  cannot  be  said 
that  Frank  breached  a  duty  which  he  owed  to  Eisenberg  because 
of  their  relationship,  in  the  face  of  a  valid  contract  which  re- 
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lieved  him  of  a  duty  which  might  otherwise  have  been  imposed 
upon  him. 

The  declarations  against  interest,  which  it  is  said  Frank  made 
from  time  to  time,  mav  be  reconciled  to  the  idea  that  Frank 
treated  Eisenberg's  interest  as  extending  to  the  working  of  the 
property  and  no  further. 

We  have  found  it  impossible  to  reconcile  all  the  apparent  con- 
tradictions appearing  in  the  record.  The  result  we  have  reached 
seems  to  come  as  near  to  it  as  possible.  We  think  the  evidence 
presented  is  altogether  insufficient  to  establish  either  a  resulting 
or  constructive  trust,  and  these  are  the  only  theories  urged  in 
support  of  the  decree.  What  we  have  said  is  to  be  construed 
with  reference  to  the  record  now  before  us.  An  accounting  of 
the  mining  operations  carried  on  by  Frank  upon  the  East  Gem 
claim  may  or  may  not  change  the  relationship  of  the  parties. 

In  so  far  as  the  judgment  decrees  the  defendant  to  be  a  trus- 
tee of  an  undivided  one-eighth  interest  in  and  to  the  East  Gem 
claim  in  favor  of  the  plaintiff,  it  is  reversed,  and  the  order  re- 
fusing a  new  trial  of  that  issue  is  also  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  inconsistent  with  the 
views  herein  expressed. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 
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No.  2,905.— WILLIAM  COOPER,  Respondent,  v.  JOHN  COL- 

BERG,  Appellant. 

Appeal  from  District  Court,  Sanders  County;  Henry  L.  Myers, 
Judge. 

Decided  November  5, 1910. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  is,  after  due  consideration,  by  the  court  sustained  and 
the  appeal  is  ordered  dismissed.  (Ms.  Justice  Smith  dissent- 
ing.) 

Messrs.  Marshall,  Stiff  &  Roberts,  for  Appellant. 
Mr.  A.  S.  Ainsworth,  for  Respondent. 


No.    2,943.— PETER    BREEN,    Plaintiff,    v.    M.    KERR 
BEADLE,  County  Clerk,  Defendant. 

Original  application  for  writ  of  injunction  to  restrain  defend- 
ant from  placing  a  certain  device  on  the  voting  machines  in  Silver 
Bow  County. 

Decided  November  5, 1910. 
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PER  CURIAM. — After  hearing  evidence  of  witnesses  for  both 
parties  and  argument  of  counsel,  it  is  ordered  that  a  permanent 
writ  of  injunction  issue  as  prayed  for. 

Mr.  C.  A.  Spairtding,  and  Mr.  H.  K.  Jones,  and  Mr.  Peter 
Breen,  appearing  pro  se,  for  Plaintiff. 

Mr.  Louis  P.  Donovan,  Mr.  Thomas  J.  Walker,  and  Mr.  Frank 
C.  Walker,  for  Defendant. 


*mm* 


No.  2,949.— JOHN  R.  BORDEAUX,  Respondent,  v.  ELLA  F. 

BORDEAUX,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County. 

Decided  November  12, 1910. 

PER  CURIAM. — Respondent's  motion  to  dismiss  appeal  from 
order  granting  alimony,  suit  money  and  attorney's  fees,  is  after 
due  consideration  by  the  court  granted,  and  said  appeal  ordered 
dismissed. 

Mr.  John  J.  McHatton,  for  Appellant 

Mr.  L.  P.  Forestell,  and  Mr.  I.  A.  Cohen,  for  Respondent. 


No.  2,945.— STATE  ex  rel.  P.  J.  KELLY,  Relator,  v.  DIS- 
TRICT COURT  et  al.,  Respondents. 

Original  application  for  writ  of  prohibition,  directed  against 
the  district  court  of  Silver  Bow  county,  and  Hon.  J.  J.  Lynch, 
a  judge  thereof. 

Decided  November  12, 1910. 
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PER  CURIAM.— The  relator's  application  for  a  writ  of  pro- 
hibition herein  is,  after  due  consideration  by  the  court,  denied  and 
the  proceeding  is  dismissed. 

Messrs.  Market  &  Meyer,  for  Relator. 


No.  2,919.— CLIFFORD  R.  WEARE,  Appellant,  v.  C.  E. 

BAKER,  Sheriff,  Respondent. 

Appeal  from  District  Court,  Sanders  County;  Henry  L.  Myers, 
Judge. 

Decided  December  6, 1910. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  is,  after  due  consideration  by  the  court,  granted  and  the 
appeal  is  accordingly  dismissed. 

Mr.  H.  C.  Schultz,  and  Messrs.  Marshall  &  Stiff,  for  Appellant. 

Mr.  A.  S.  Ainsworth,  for  Respondent. 


No.  2,913.— ERNEST  ERICKSON,  Respondent,  v.  GRANITE 

COUNTY  et  al.,  Appellants. 

Appeal   from   District   Court,   Granite   County;   George   B. 
Winston,  Judge. 

Decided  December  12, 1910. 
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PER  CURIAM. — It  is  ordered  that  the  appeal  in  the  above-en- 
titled action  be  and  the  same  is  hereby  dismissed  in  accordance 
with  motion  of  appellant. 

Mr.  W.  E.  Moore,  for  Appellants. 


No.  2,967.— STATE  ex  rel.  THOMAS  L.  MARTIN,  Relator, 
v.  DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  fos  writ  of  prohibition  directed  to  the  dis- 
trict court  of  Lewis  and  Clark  county  and  the  Hon.  J.  Miller 
Smith,  a  judge  thereof,  to  prohibit  respondents  from  taking 
jurisdiction  of  a  cause  entitled  Oscar  Carlson  v.  The  City  of 
Helena. 

Decided  December  20,  1910. 

PER  CURIAM. — Relator's  petition  for  a  writ  of  prohibition 
herein  is,  after  due  consideration  by  the  court,  denied. 

Messrs.  Ounn  &  Hall,  for  Relator. 


No.  2,866.— STATE  ex  rel.  FRED  W.  SCHWARTZ  et  al, 
Relators,  v.  DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  for  writ  of  prohibition,  directed  to  the  dis- 
trict court  of  Lewis  and  Clark  county,  and  the  Hon.  J.  M.  Clem- 
ents, a  judge  thereof. 

Decided  December  24,  1910. 

» 

PER  CURIAM. — It  is  ordered  that  the  above-entitled  cause  be, 
and  the  same  is  hereby,  dismissed,  for  want  of  prosecution. 

Mr.  Edward  Horsky,  and  Mr.  C.  W.  Wiley,  for  Relators. 
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GEORGE   RQ3ZELLE   MILBURT1. 


The  deaths  of  the  Honorable  George  B.  Milburn,  a  former 
associate  justice  of  the  supreme  court  of  the  state  of  Montana, 
and  the  Honorable  Hiram  Knowles,  a  member  of  the  supreme 
court  of  the  territory  of  Montana,  having  been  suggested  to  the 
court  by  Charles  F.  Word,  Esq.,  on  behalf  of  the  State  Bar 
Association,  the  following  members  of  the  Bar  were  on  April 
11,  1911,  appointed  to  draft  and  present  suitable  memorials 
touching  the  death  of  Justice  Milburn :  Messrs.  Wni.  T.  Pigott, 
B.  Lee  Word,  P.  E.  Stranahan,  H.  J.  Haskell,  H.  J.  Miller, 
Geo.  D.  Pease,  and  Geo.  H.  Stanton.  The  following  members 
of  the  Bar  were  then  named  to  act  as  a  like  committee  on  the 
death  of  Justice  Knowles :  W.  M.  Bickf ord,  John  N.  Kirk,  F.  H. 
Hatthorn,  George  A.  Horkan,  Chas.  F.  Word,  W.  F.  Meyer, 
Sidney  M.  Logan,  L.  P.  Forestell. 

On  the  12th  day  of  May,  1911,  the  committee  appointed  to 
draft  resolutions  on  the  death  of  Justice  Milburn  reported  as 
follows : 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Montana: 

Tour  committee  appointed  to  prepare  and  present  suitable  memorial 
resolutions  on  the  death  of  the  Honorable  George  B.  Milburn,  a  former 
justice  of  this  court,  begs  leave  to  present  the  following: 

George  Roszelle  Milburn  was  born  on  November  15,  1850,  in  the  city 
of  Washington,  District  of  Columbia.  He  was  one  of  the  seven  sons  of 
Benedict  Milburn  and  Martha  Page  Milburn,  his  wife.  He  received  his 
preliminary  education  in  Washington,  and  was  afterward,  in  1868,  gradu- 
ated from  Kitten  house  Academy;  thence  he  went  to  Yale,  where  he  took 
the  full  course  in  Arts,  receiving  the  degree  of  B.  A.  in  1872.    Shortly 
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thereafter  be  became  a  clerk  in  the  Pension  Department,  where  he  re- 
mained until  1881,  during  which  time  he  engaged  in  the  study  of  the  law 
in  the  National  Law  University,  finishing  his  course  in  the  last-named 
year.  In  that  year  he  went  to  New  Mexico  as  inspector  of  Indian 
agencies,  and  there  remained  until  1882,  when  he  was  ordered  to  Mon- 
tana. While  in  New  Mexico  he  was  admitted  to  the  Bar.  Arriving  is 
Montana  in  1882,  he  at  once  took  general  charge  of  the  Indian  agenda 
in  eastern  Montana  and  North  Dakota.  The  Crow  Agency  buildings 
were  constructed  under  his  directions.  He  continued  to  be  inspector  of 
Indian  agencies  until  1885,  in  which  year  he  was  admitted  to  the  Bar 
of  the  supreme  court  of  Montana,  and  began  the  practice  of  his  profes- 
sion at  Miles  City.  In  1889,  upon  the  admission  of  Montana  into  the 
Union,  he  was  elected  judge  of  the  district  court  of  the  seventh  judicial 
district,  being  the  first  judge  of  that  district.  He  was  re-elected  iz 
1892,  and  served  until  January,  1897,  when  his  term  expired.  He  re- 
sumed the  practice  of  law  at  Miles  City,  and  remained  a  practitioner 
until  elevated  to  the  supreme  bench  of  Montana  in  1900.  He  took  his 
seat  as  a  justice  of  that  court  on  January  7,  1901,  serving  until  January  7, 
1907,  on  which  day  his  term  expired.  Returning  to  Miles  City,  he  re- 
sumed the  practice  of  his  profession  and  continued  therein  until  his 
death. 

He  married  on  December  7,  1875,  a  daughter  of  Doctor  D.  W.  Blist 
of  Washington,  a  distinguished  physician  and  surgeon  of  national  re- 
pute. Her  death,  which  occurred  on  January  8,  1901 — the  day  following 
his  elevation  to  the  supreme  court — was  a  great  shock  to  him.  His 
subsequent  life  was  saddened  and  clouded  by  this  bereavement.  He 
departed  this  life  on  June  24,  1910,  at  Helena  Montana. 

The  first  case  in  which  he  took  part  as  justice  of  this  court  was  Stat* 
v.  Whorton,  25  Mont.  11,  decided  January  21,  1901,  and  the  last  wis 
Coulter  v.  Union  Laundry  Co.,  34  Mont.  590,  decided  December  22,  1906, 
so  that  the  opinions  in  which  he  participated  as  a  justice  of  this  court 
appear  in  ten  volumes  of  the  Montana  Reports. 

Mr.  Justice  Milburn  ever  sought  to  ascertain  the  law.  When,  upon 
consideration  and  consultation  with  his  associates,  he  became  satisfied 
that  the  law,  as  applied  to  the  facts,  demanded  a  certain  determination, 
he  never  had  any  hesitancy  in  declaring  the  result,  no  matter  what  the 
effect  might  be.  He  was  conscientious  in  the  discharge  of  his  duties, 
and  always  endeavored  to  uphold  the  right  and  put  down  the  wrong. 
He  was  by  nature  endowed  with  an  exceeding  kindliness.  His  heart 
went  out,  and  his  hand  also,  to  those  in  any  sort  of  trouble  or  distress, 
and  in  this  he  knew  no  race,  or  creed,  or  condition.  The  sorrows  and 
misfortunes  of  the  lowliest  moved  him  as  deeply,  and  were  as  sacred 
in  his  eyes,  as  were  the  sorrows  and  misfortunes  of  those  in  highest 
places.  His  warm  heart  and  impulsive  nature  compelled  him  to  man? 
acts  of  generosity  and  self-sacrifice  which  he  could  ill  afford,  but  after- 
ward no  complaint  or  regret  ever  escaped  his  lips.  Not  even  a  breath  of 
suspicion  ever  tarnished  his  good  fame.    He  was  an  upright  man,  a  de- 
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voted  husband,  an  indulgent  father,  and  a  sincere  friend.  Furthermore, 
when  he  was  an  enemy  he  was  an  open,  avowed  and  consistent  enemy, 
and  those  whom  he  disliked  could  never  truthfully  plead  that  they  were 
unaware  of  his  feelings  toward  them,  for  he  was  as  frank  in  voicing 
his  enmity  as  he  was-  in  expressions  of  his  friendship.  Poor  though 
he  was  in  worldly  goods,  he  was  rich  in  the  affection  and  esteem  of  those 
who  knew  him  best.  He  has  gone  from  us,  "freed  from  the  toils  which 
so  long  pressed  upon  him."  His  death  is  deeply  mourned,  and  bis  mem- 
ory will  be  long  cherished. 

Be  It  Resolved:  That  in  the  death  of  Mr.  Justice  Milburn  the  state 
has  lost  a  good  citizen,  the  bar  an  upright  counselor,  his  children  an 
affectionate  father,  and  his  friends  a  devoted  and  generous  companion 
and  associate;  and 

Be  It  Further  Resolved:  That  a  certified  copy  of  this  report  be  fur- 
nished to  the  family  of  Mr.  Justice  Milburn.  « 

WM.  T.  PIGOTT. 

R.  LEE  WORD. 
F.  E.  STRANAHAN. 
H.  J.  HASKELL. 
H.  J.  MILLER. 
GEO.  D.  PEASE. 
GEO.  H.  8TANTON. 

In  presenting  the  above  resolutions,  the  Honorable  William 
T.  Pigott,  former  associate  justice  of  the  supreme  court,  said : 

May  It  Please  the  Court:  In  presenting  the  resolutions  which  your 
committee  has  prepared,  I  feel  that  a  few  words  from  one  who  was  some- 
what intimate  with  Mr.  Justice  Milburn  may  not  be  inappropriate. 

It  was  my  privilege,  as  a  member  of  this  court,  to  be  associated  with 
him  for  a  trifle  over  two  years,  during  which  time,  from  meeting  him  in 
the  consultation-room  and  on  this  bench  and  elsewhere,  I  gained  a  pretty 
thorough  knowledge  of  his  nature  and  characteristics.  The  sudden  and 
unexpected  death  of  his  wife,  to  whom  he  was  devotedly  attached,  occur- 
ring as  it  did  within  a  few  days  after  he  took  his  seat  upon  this  bench,  was 
a  shock  from  which  he  never  recovered,  and  to  which  may  be  attributed, 
in  great  measure,  the  deviations  from  the  conventional  which  were 
occasionally  observable  in  his  judicial  and  private  conduct.  To  me  it 
seemed  that  his  sorrow  and  sense  of  loss  were  ever  present  with  him,  and 
daily  he  spoke  of  her  in  most  tender  and  affectionate  terms.  With  most 
men  time  is  a  healer  of  sorrows,  but  with  him  the  sharp  edge  of  grief  was 
not  dulled  with  the  passing  days  and  years. 

As  a  justice  of  this  court  he  strove  to  do  his  duty,  pis  sole  object 
was  to  ascertain  the  law  and  the  facts  and  then  declare  the  result.  In 
consultation  he  was  open-minded,  modest,  but  firm,  and  when  he  became 
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satisfied,  after  fall  discussion  and  consideration,  he  was  unyielding.  He 
believed  that  the  court  and  its  justices  should  require  of  the  Bar  and 
laymen  the  observance  of  certain  formalities  which  he,  in  common  with 
many  others,  deemed  to  be  conducive  to  the  orderly  disposition  of  causes, 
and  to  the  preservation  of  the  dignity  of  that  branch  of  the  government 
which  interprets  laws,  and  to  increase  the  respect  due  to  it  and  its 
ministers.  Frequently  did  he  say  that  formality  not  only  enhanced  the 
dignity  of  the  court  but  tended  to  distinguish  between  the  justices  as 
men,  and  the  justices  as  officers  to  whom  is  committed  part  of  the  sovereign 
power.  His  theory  was  that  such  formalities  and  observances  as  tend  to 
dissociate  the  judge  from  the  natural  person  who  is  the  judge  ought  to  be 
prescribed  and  enforced.    To  that  idea  he  was  constant. 

In  politics  Mr.  Justice  Milburn  was  an  old-time  Democrat  of  the  school 
of  Jefferson.  His  creed  was  somewhat  modified  by  the  teachings  of  Jack- 
son, Douglass,  Tilden,  and  Cleveland;  but  he*  was  radical  in  his  con- 
servatism. Often  have  I  heard  him  declare  that  he  was  the  only  real 
Democrat  living.  He  believed  that  the  words  "necessary  and  proper"  in 
the  eighth  section  of  Article  I  of  the  National  Constitution  granting  to 
Congress  power  "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution"  the  expressly  enumerated  powers  delegated, 
were  used  in  their  primary  and  most  intense  meaning,  and  should  be 
literally  followed.  He  interpreted  the  language  as  delegating  to  Congress 
authority  to  enact  such  laws  only  as  are  absolutely  and  indispensably 
necessary  to  the  exercise  of  the  powers  expressly  granted.  He  believed 
that  powers  which  are  merely  convenient  but  not  essential  means  to  carry 
into  effect  the  enumerated  powers  were  not  granted.  Briefly  stated,  his 
view  was  that  Congress  is  limited  to  those  laws  without  the  means  of 
which  the  grant  of  expressly  enumerated  powers  would  be  ineffective. 
From  this  contention  he  deduced  as  one  conclusion  that  Congress  lacks 
authority  to  lay  down  for  federal  courts  rules  of  evidence  in  either  actions 
at  law  or  suits  in  equity  between  private  litigants,  asserting  that  the 
subject  should  be  controlled  by  the  laws  of  the  respective  states.  Never- 
theless, as  a  member  of  this  court  he  followed  the  well-settled  rules,  and 
always  recognized  the  line  of  demarkation  between  legislative  powers  and 
judicial  functions,  and  I  feel  that  in  no  instance  was  he  swayed  by  political 
or  partisan  bias  or  influence. 

He  was  an  upright  judge.  As  a  man  his  virtues  were  many  and  great. 
Natural  and  impulsive  generosity,  kindliness  and  gentle  consideration  for 
others,  a  broad  sympathy,  a  big  heart,  and  a  delicate  sense  of  honor,  were 
his  characteristics  and  attributes.  Those  of  us  who  knew  him  well  shall 
ever  miss  him. 

In  behalf  of  the  court,  Mr.  Justice  Smith  said : 

The  members  of  the  court  join,  with  heartfelt  and  willing  sympathy,  is 
those  sentiments  which  have  been  so  fittingly  expressed  by  the  committee 
presenting  this  memorial    It  was  my  good  fortune  to  first  meet  the  late 
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Justice  Milburn  when  be  was  a  district  judge,  and  that  acquaintance 
ripened  into  a  friendship  that  continued  to  the  end  of  his  earthly  career. 
I  feel  justified  in  saying  I  knew  him  well.  After  he  became  a  member  of 
this  court  it  was  his  custom  to  often  call  at  my  house  in  an  informal  social 
way,  and  during  the  intimate  and  friendly  intercourse  thus  established  I 
obtained  an  insight  into  his  character  which  impelled)  not  only  respect 
and  admiration  for  the  judge,  but  affection  for  the  man.  It  has  often 
been  said  that  George  B.  Milburn  was  eccentric,  and  to  a  certain  degree 
this  was  true.  He  was  a  man  of  original  thought  and  action,  of  marked 
individuality.  Like  all  men  he  had  his  faults,  but  those  of  us  who  are  left 
to  mourn  his  loss  may  esteem  ourselves  fortunate  indeed  if  we  are  re- 
membered for  no  greater  shortcomings  and  if  our  virtues  of  heart  and 
mind  shall  be  recognized  by  posterity  as  equal  to  those  of  our  departed 
brother.  In  recalling  the  latter  years  of  his  life  it  must  not  be  forgotten 
that  almost  at  the  very  moment  of  his  accession  to  this  bench  Providence 
deprived  him  of  a  life  companion  who  had  been,  not  only  a  tender,  loving 
mother  to  his  children,  a  noble  companion  in  his  home,  but  a  true  help- 
meet in  adversity  and  a  bulwark  of  strength  when  he  most  needed 
sympathy  and  sustaining  courage.  His  great  sorrow  in  the  death  of  his 
wife  affected  not  only  his  mental  but  his  physical  being  as  well.  His 
health  became  impaired,  and  in  less  than  a  decade  he  was  resting  by  her 
side. 

His  contemporaries  testify  that  while  he  was  at  the  Bar  he  practiced 
the  law  with  a  sole  determination  to  be  right.  His  standard  was  high. 
In  his  professional  life,  both  as  an  advocate  and  as  a  judge,  his  course 
was  characterized  by  a  dignity  which  shed  luster  upon  the  legal  pro- 
fession and  stimulated  others  to  emulate  his  example.  Besides  the  law  he 
was  a  student  of  other  branches  of  learning,  and  while  he  was  not  what 
may  be  termed  a  polished  orator,  he  was  an  interesting  and  forceful 
speaker,  whose  presence  on  appropriate  occasion  was  often  invited  and  . 
always  welcome.  While  he  prided  himself  on  his  southern  extraction,  and 
was  possessed  in  full  measure  of  all  those  chivalrous  and  courtly  character- 
istics which  made  the  old  time  southern  gentleman  a  model  of  the  con- 
siderate, kindly,  gentle  and  humane  man,  he  was  still  democratic  in  his 
association  with  those  around  him,  and  no  one  ever  solicited  his  help  or 
advice  in  a  worthy  cause  without  receiving  the  best  he  could  give.  As  a 
friend  he  was  constant,  loyal  and  true.  As  a  husband  and  father  he  was 
unusually  kind,  affectionate  and  indulgent.  He  was  no  hypocrite  and  he 
abhorred  shams.  His  impulses  were  noble  and  generous.  He  possessed 
the  most  lofty  ideals  of  professional  ethics  and  aimed  to  live  up  to  his 
standard.  Judge  Milburn  left  an  impress  upon  the  legal  history  of  Mon- 
tana which  will  endure  for  many  years  to  come.  We  deeply  mourn  his 
loss. 

42  Mont.- 
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HIRAM    KNOWLES. 


The  following  resolutions  touching  the  death  of  Hiram 
Knowles  were  thereupon  presented  by  the  committee  named  for 
that  purpose: 

TO  THE  HONOBABLI  SUFBKMK  COURT  OF  THE  STATE  OP  MONTANA: 

Your  committee  appointed  to  draft  and  report  appropriate  resolutions 
upon  the  death  of  Honorable  Hiram  Knowles,  beg  leave  to  respectfully 
present  the  following: 

Whereas,  by  the  death  of  the  Honorable  Hiram  Knowles  we  are 
called  upon  to  mourn  the  loss  of  a  most  distinguished  member  of  our 
profession,  a  loyal  friend,  an  upright  and  honorable  man  and  one  of 
the  best  citizens: 

And  whereas,  it  is  proper  and  fitting  that  the  feelings  and  sentiments 
of  the  members  of  the  Bar  herein  expressed  be  spread  upon  the  minutes 
of  this  court  as  a  part  of  its  permanent  records  and  as  a  perpetual 
memorial  of  our  esteem: 

And  whereas,  well  equipped  for  the  station  by  training  and  experience, 
Hiram  Knowles  was  called  to  the  bench  as  an  associate  justice  of  the 
supreme  court  of  the  territory  of  Montana,  on  January  18,  1868,  serv- 
ing both  as  district  judge  at  nisi  prims  and  associate  justice  on  appeals, 
for  the  space  of  eleven  years,  during  which  period  many  important, 
complicated  and  perplexing  legal  controversies  were  submitted  for  his 
decision  and  disposed  of  in  opinions  and  judgments^  acknowledged  as 
models  of  conciseness,  accuracy  and  clearness  of  reasoning,  and  com- 
manding alike  the  respect  of  the  Bar  and  the  commendation  of  other 
courts.  During  the  incumbency  of  the  judicial  office  he  was  greatly 
esteemed  for  the  serenity  of  his  temperament,  the  fairness  and  im- 
partiality of  his  rulings  and  the  prompt  and  efficient  discharge  of  the 
responsible  and  onerous  duties  of  his  office.  Possessed  of  a  highly  de- 
veloped sense  of  justice,  broad  learning  and  indefatigable  industry,  he 
made  a  large  and  permanent  contribution  toward  the  molding  and  shap- 
ing of  the  jurisprudence  of  this  young  commonwealth;  and  many  of  his 
judicial  opinions  have  become  established  precedents,  cited  with  approval 
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by  bench  and  Bar  alike  as  a  safe  guide  and  landmark  on  the  pathway 
of  legal  lore.  Voluntarily  retiring  from  the  judicial  office  in  1879,  he 
devoted  hie  time  to  private  practice,  and  while  so  engaged  appeared 
at  counsel  and  participated  in  most  of  the  important  and  varied  litigation 
incident  to  a  rapidly  developing  country,  inhabited  by  an  active,  aggres- 
sive, enterprising  and  progressive  population,  thus  again  performing  in- 
valuable service  in  the  correct  solution  of  many  complicated  and  perplex- 
ing legal  problems. 

Chosen  as  a  member  of  the  constitutional  convention,  in  1889,  our 
distinguished  brother  rendered  faithful  and  valuable  service  for  the 
people  of  this  commonwealth,  in  helping  to  frame  what  to  this  day,  to 
all  intents  and  purposes,  is  the  unaltered  fundamental  law  of  the  state 
of  Montana. 

Elevated  to  the  federal  bench  as  judge  of  the  district  court  of  the 
United  States  for  the  district  of  Montana,  in  1890,  he  performed  judicial 
service  for  the  state  and  nation  with  signal  ability,  for  the  period  of 
fourteen  years.  By  his  incorruptible  honesty  and  integrity,  industry 
in  the  dispatch  of  the  business  of  his  court,  he  made  the  federal  court 
of  Montana  a  tribunal  to  which  all  citizens  of  the  state,  without  excep- 
tion, resorted,  with  an  abiding  confidence  that  justice  would  be  done  to 
rich  and  poor  alike,  without  respect  or  distinction  of  person  or  social 
standing.  Again  voluntarily  retiring  from  office,  he  sought  and  entered 
upon  a  truly  well-earned  season  of  rest  and  recuperation,  and  in  the 
enjoyment  of  the  universal  esteem  of  his  fellow  citizens: 

Therefore,  be  it  resolved,  that  in  the  purity  of  his  life,  character 
«nd  public  services,  he  has  left  unto  his  descendants  the  priceless  heritage 
of  a  spotless  name  and  unblemished  reputation,  and  to  the  citizenship 
of  this  commonwealth  the  record  of  a  good,  loyal  and  faithful  citizen, 
inspired  by  high  ideals  and  courageous  and  brave  enough  to  live  up  to 
them. 

Resolved,  that  we  express  and  convey  to  his  ^bereaved  family  onr 
profound  and  heartfelt  sympathy,  and  venture  to  express  to  them  the 
hope  that  the  pain  and  grief  occasioned  by  his  loss  may  be  in  some 
measure  alleviated  by  the  knowledge  of  the  love  and  esteem  in  which 
he  waB  held  by  his  friends  and  associates. 

Respectfully  submitted, 

JOHN  N.  KIRK, 
W.  F.  O'LEABY, 
P.  H.  HATTHORN, 
GEO.  A.  HOBKAN, 
CHAS.  F.  WORD, 
W.  F.  MEYER, 
SIDNEY  M.  LOGAN, 
W.  M.  BICKPORD, 
L.  P.  FORESTELL, 

Committee. 
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Mr.  Charles  F.  Word,  speaking  in  behalf  of  the  State  Bar 
Association,  thereupon  addressed  the  court  as  follows : 

In  moving  the  adoption  of  these  resolutions  I  desire  to  say  that  Judge 
Knowles  was  born  at  Hamden,  Maine,  on  January  16,  1834,  the  son  of 
Freeman  and  Emily  (Smith)  Knowles.  His  ancestors  eame  to  Mas- 
sachusetts prior  to  the  year  1675,  and  his  grandfather  moved  to  the 
place  where  he  was  born  prior  to  the  time  the  territory  now  comprising 
the  state  of  Maine  was  segregated  from  Massachusetts.  In  1838  his 
family  moved  to  Ohio  and  then  to  Iowa.  Judge  Knowles  was  educated 
in  the  public  schools  of  the  latter  state,  and  at  Antioch  College,  Yellow 
Springs,  Ohio.  His  father  studied  medicine  in  St.  Louis  and  graduated 
in  1840,  and  thereafter  engaged  in  the  practice  of  his  profession.  In 
1850  Judge  Knowles,  at  the  age  of  sixteen,  crossed  the  plains  with 
his  father  to  California,  where  he  engaged  in  mining  for  a  time.  Later 
he  returned  east  and  was  graduated  from  the  law  department  of  Harvard 
University  with  the  class  of  I860.  He  again  crossed  the  plains  in  1862 
to  Nevada,  where  he  engaged  in  the  practice  of  law  for  three  years. 
While  there  he  served  as  district  attorney  and  judge  of  the  probate  court 
of  Humboldt  county.  In  1865  he  went  to  Idaho,  and  in  1866  to  Montana. 
He  died  on  April  6, 1911. 

Whereupon  Mr.  Chief  Justice  Brantly  said  in  behalf  of  the 
court: 

Justice  Hiram  Knowles  served  upon  the  district  bench  and  as  associate 
justice  of  the  supreme  court  of  the  territory  of  Montana  for  eleven  years. 
He  was  a  pioneer  justice.  At  the  time  of  his  appointment,  on  July  18, 
1868,  the  territorial  government  was  newly  organized.  Communication 
between  its  scattered  communities  and  the  outside  world  was  difficult. 
Scarcely  less  difficult  was  it  to  go  from  place  to  place  within  the  territory. 
Law  books — the  working  tools  of  a  judge — were  not  available.  Private 
libraries  were  rare  and  limited  in  extent  and  value.  No  public  library 
was  accessible.  Called  to  service  amidst  these  new  and  adverse  surround- 
ings, Justice  Knowles  and  his  associates  were  confronted  with  great  diffi- 
culty and  embarrassment.  New  questions  in  substantive  law  and  pro- 
cedure were  constantly  arising  for  which  no  precedents  were  at  hand. 
The  law  applicable  to  water  and  mining  rights  was  in  its  first  beginnings,, 
because  as  a  system  it  has  been  the  outgrowth  of  the  conditions  found  in 
the  arid  Rocky  Mountain  country.  The  foundation  for  these  two  branches, 
of  the  law  had  to  be  laid  by  the  application  of  new  principles,  or  old. 
principles  to  wholly  new  conditions.  As  population  grew  and  new  com- 
munities were  formed,  numerous  questions  arose  over  possessory  rights- 
upon  the  public  lands  and  the  grant  of  land  by  the  federal  government  to 
the  Northern  Pacific  Railroad  Company.  In  most  cases  precedents  had  to* 
be  established,  because  there  were  none  to  follow.  These  justices  set 
themselves  to  their  task  without  fear  or  shrinking.  The  result  of  their 
work  is  found  in  the  opinions  contained  in  the  first  eight  and  a  half 
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volumes  of  the  Montana  Reports.  In  volumes'  1  to  3,  inclusive,  are  found 
the  opinions  prepared  by  Justice  Knowles.  They  exemplify  painstaking 
industry  and  to  a  pre-eminent  degree  that  fairness  of  mind  and  integrity 
of  purpose  with  which  every  official  act  should  be  discharged.  After  a 
successful  practice  for  some  years  subsequent  to  his  retirement  from  the 
territorial  bench.  Justice  Knowles  was  again  called  to  judicial  ^ervice  by 
appointment  to  the  judgeship  of  the  United  States  district  court  for  the 
district  of  Montana.  A  service  of  fourteen  years  in  this  office  further 
demonstrated  his  worth  and  "fitness  as  a  judicial  officer.  Those  who  knew 
him  best  in  his  official,  professional  and  private  life  will  agree  with  me 
when  I  say:  As  an  officer  he  was  just  and  upright.  In  his  professional 
relations  he  was  faithful  and  devoted  to  the  interests  of  his  client.  He 
was  courteous  and  generous  to  his  adversary.  At  the  same  time  he  was 
ever  mindful  to  uphold  the  dignity  and  independence  of  the  courts.  In  his 
private  life  he  was  a  good  neighbor,  a  faithful  friend,  patriotic  citizen, 
and  a  zealous  advocate  of  every  enterprise  which  had  for  its  purpose  the 
elevation  of  mankind.    His  life  and  example  are  worthy  of  emulation. 

The  court  thereupon  ordered  that  the  above  resolutions  be 
spread  upon  the  minutes  of  the  court,  and  copies  thereof  sent  to 
the  families  of  the  deceased. 
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ABANDONMENT. 
See  Waters  and  Water  Bights,  2,  3. 

ACTIONS. 
Against  state, — see  Eminent  Domain,  1. 

Form— Contract  or  Tort. 

1.  A  complaint  alleging  that  the  defendant  negligently  drove  eight 
steers  belonging  to  plaintiff  onto  the  inclosed  right  of  way  of  a  rail- 
road, where  they  were  lulled  by  a  passing  train,  without  alleging  any 
benefit  to  the  defendant,  states  a  cause  of  action  in  tort  and  not  upon 
an  express  or  an  implied  contract. — Kyle  v.  Chester,  522. 

ACT  OP  GOD. 
Defense,  proper  instruction, — see  Instructions,  5. 


ADMINISTRATORS. 
See  Probate  Proceedings. 

ADMISSIONS. 
See  Evidence,  15, 16. 

"ADVERSE  PARTY.* 
See  Appeal  and  Error,  18. 

ADVERSE  USE. 
See  Waters  and  Water  Rights,  4. 

AFFIDAVITS. 

Information  and  Belief — Sufficiency. 

1.  Where  the  statute,  either  in  express  terms  or  by  implication,  re- 
quires a  sworn  statement  as  to  facts  which  it  is  impossible  to  make 
in  any  other  manner  than  on  information  and  belief,  an  affidavit  in 
that  form  meets  the  demands  of  such  statute. — Smith  v.  Colli*,  350. 

ALIMONY. 
See  Divorce. 

ANNUITY  AND  MORTALITY  TABLES. 
As  evidence, — see  Parent  and  Child,  4-6. 

APPEAL  AND  ERROR. 

Harmless  Error — In  Instructions. 

1.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  plaintiff  was,  upon  the  record,  entitled  to  recover  damages 
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as  a  matter  of  law,  any  error  in  an  instruction  in  defining  gross  negli- 
gence was  not  reversible. — John  ▼.  Northern  Pacific  By.  Co.,  18. 

Same— Theory  of  Case. 

2.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  the  company  was  liable  under  the  evidence  as  a  matter  of 
law,  the  fact  that  the  court  held  that  plaintiff  was  not  a  passenger  for 
hire,  contrary  to  the  theory  of  the  complaint,  and  yet  allowed  a  re- 
covery was  not  prejudicial  error. — John  v.  Northern  Pacific  By.  Co.,  18. 

Beview — Conclusiveness  of  Action  in  Trial  Court. 

8.  Where  the  evidence  is  substantially  conflicting,  jury  findings  and  the 
trial  judge's  refusal  of  a  new  trial  are  conclusive  on  the  supreme 
court. — Waldorf  v.  Phillip*  et  aL,  80. 

Appeal — Statutory  Time  for  Taking — Noncompliance — Dismissal. 

4.  An  appeal  from  a  special  order,  made  after  final  judgment,  ordered 
dismissed  for  want  of  jurisdiction  in  the  supreme  court  to  entertain 
it,  where  the  notice  of  appeal  was  not  filed  and  served  until  two  day* 
after  the  statutory  period  (sixty  days),  within  which  an  appeal  from 
such  an  order  may  be  taken,  had  expired. — Jackway  v.  Hymer,  168. 

Evidence—Exclusion — Objection — Becord. 

5.  Where  the  record  on  appeal  fails  to  disclose  any  ruling  by  the  trial 
court  -on  an  objection  to  the  admission  of  evidence,  the  supreme  court 
has  nothing  to  review. — Frederick  v.  Hale,  153. 

Same — Exclusion — Absence  of  Offer  of  Proof — Beview. 

6.  Where  counsel  for  appellant  failed  to  make  an  offer  to  prove,  after 
an  objection  to  a  question  propounded  by  him  to  a  witness  had  been 
sustained,  the  supreme  court  is  in  no  position  to  determine  whether 
prejudice  resulted  to  him  from  the  court's  ruling. — Frederick  v.  Hale,. 
153. 

Instructions — Settlement — Failure  to  Object — Beview. 

7.  Unless  an  objection  to  an  instruction  sought  to  be  reviewed  on  ap- 
peal was  made  at  the  time  the  instructions  were  settled,  the  supreme 
court  may  not  consider  the  alleged  error.  (Bev.  Codes,  sec.  6749.) — 
Frederick  v.  Hale,  153. 

Submitting  Pleadings  to  Jury — Harmless  Error. 

8.  Alleged  error  in  an  instruction  submitting  to  the  jury  the  pleadings 
in  the  cause  for  a  more  complete  understanding  of  the  issues  involved, 
held  not  to  have  prejudiced  appellant. — Frederick  v.  Hale,  153. 

Harmless  Error — Admission  of  Evidence. 

9.  In  an  action  by  the  lessor  on  a  guaranty  of  rent,  there  was  no- 
reversible  error  in  permitting  the  lessor  to  testify  that  the  lessee  signed 
the  lease,  where  the  answer  admitted  that  he  rented  the  premises  and 
defendant,  in  letters  to  lessor's  agent,  after  the  lessee's  default,  did  not 
deny  that  the  lessee  was  plaintiff's  tenant  or  that  defendant  had  guar- 
anteed the  rent,  and  a  witness  testified  that  defendant  told  him  that 
the  signature  to  the  guaranty  was  the  defendant's,  and  that  defendant 
had  seen  the  lessee  sign  the  lease. — Isman  v.  Altenbrand,  188. 

Same— Exclusion  of  Evidence— Evidence  Favorable  to  Complaining  Party. 

10.  In  an  action  on  defendant's  guaranty  of  rent,  any  error  in  not 
permitting  that  part  of  plaintiff's  deposition  to  be  read  which  stated 
that  he  himself  was  a  lessee!  and  that  the  premises  were  unoccupied  after 
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Us  sublessee  had  abandoned  them,  despite  bis  efforts  to  re-lease,  was  not 
prejudicial  to  defendant,  such  testimony  being  in  plaintiff's  favor. — 
Isman  v.  Altenbrand,  188. 

Questions  Reviewable. 

11.  An  order  overruling  a  motion  to  tax  costs  was  reviewable  on  appeal 
from  the  judgment,  an  order  taxing  costs  not  being  appealable. — Isman 
▼.  Altenbrand,  188. 

Same — Bill  of  Exceptions — Necessity. 

12.  Error  in  overruling  a  motion  to  tax  costs  should  be  preserved  by  a 
bill  of  exceptions  containing  the  proceedings  on  the  motion,  but  may 
be  reviewed  where  such  proceedings  are  fully  set  out  in  a  statement  of 
the  case. — Isman  v.  Altenbrand,  188. 

Probate  Proceedings — Appeal — Dismissal. 

18.  Where  a  motion  for  a  new  trial  of  an  application  for  letters  of 
administration  did  not  lie,  an  appeal  from  an  order  denying  the  motion 
will  be  dismissed. — In  re  Antonioli's  Estate,  219. 

Same. 

14.  An  appeal  from  an  order  appointing  an  administrator  and  denying 
a  counter-application  for  such  appointment,  will  be  dismissed  if  not 
taken  within  the  sixty  days,  after  entry  of  the  order,  allowed  by  section 
7098,  Revised  Codes,  for  taking  such  an  appeal. — In  re  Antonioli's  Es- 
tate, 219. 

Equity — Findings — When  Conclusive. 

15.  On  appeal  in  equity  cases  the  findings  of  the  trial  court  will  be 
sustained,  unless  it  appears  that  the  evidence  preponderates  against 
them.— Kift  v.  Mason,  232;  Street  v.  Delta  Mining  Co.,  371. 

Objections — Review. 

16.  An  objection  to  the  sufficiency  of  defendant's  plea  of  contributory 
negligence  need  not  be  considered  on  appeal,  where  it  was  not  raised  in 
the  trial  court. — Oleason  v.  Missouri  River  Power  Co.,  238. 

Same. 

17.  An  objection  to  evidence  not  made  at  the  trial  cannot  be  reviewed 
on  appeal. — Forquer  v.  North,  272. 

Notice  of  Appeal — Service  on  "Adverse  Party." 

18.  An  adverse  party,  within  the  meaning  of  section  7100,  Revised 
Codes,  which  requires  the  notice  of  appeal  to  be  served  upon  the  "ad- 
verse party,"  is  one  who  is  shown  by  the  record  to  have  an  interest  in 
opposing  the  object  sought  to  be  accomplished  by  the  appeal. — Jenkins 
v.  Carroll,  802. 

Same. 

19.  A  person  to  whom,  subsequent  to  the  commencement  of  mortgage 
foreclosure  proceedings,  one  of  the  defendants  had  by  bargain  and  sale 
deed  transferred  an  interest  in  the  real  property  theretofore  acquired 
at  an  execution  sale,  but  who  had  not  thereafter  been  made  a  party  de- 
fendant by  substitution  or  otherwise,  was  not  a  party  to  the  record,  and 
therefore  not  an  "adverse  party"  upon  whom  service  of  notice  of  appeal 
was  necessary. — Jenkins  v.  Carroll,  302. 

Same. 

20.  After  real  property  had  been  sold  to  satisfy  a  judgment  for  wages 
due  and  a  sheriff's  certificate  issued  to  the  purchaser,  the  owner  mort- 
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gaged  the  premises  and,  upon  subsequent  foreclosure  proceeding!, 
defaulted.  A  separate  decree  was  entered  against  her,  the  cause  pro- 
ceeding to  trial  as  against  her  codefendant,  the  holder  of  a  sheriff**  deed 
subsequently  issued,  and  resulting  in  favor  of  the  mortgagee.  Held, 
that  the  original  owner  was,  under  the  circumstances,  not  an  "adverse 
party"  upon  whom  service  of  notice  of  appeal  was  necessary  to  give  the 
appellate  court  jurisdiction. — Jenkins  v.  Carroll,  302. 

Same — Waive!? — Jurisdiction. 

21.  The  notice  of  appeal  from  a  justice's  to  the  district  court  answers 
the  purpose  of  a  summons,  and  service  thereof  may  be  waived  by  a 
general  appearance  of  the  adverse  party  and  submission  to  a  trial  and 
judgment ;  but  the  parties  can  in  no  case  waive  jurisdiction  of  the  sub- 
ject matter  or  confer  it  by  consent. — Jenkins  v.  Carroll,  302. 

Criminal  Law — Instructions — Bill  of  Exceptions. 

22.  Error  in  instructions  will  not  be  considered  on  appeal  in  a  crim- 
inal case  where  the  record  does  not  contain  a  bill  of  exceptions. — State 
t.  Cook,  329. 

Harmless  Error. 

23.  Revised  Codes,  section  6593,  prohibiting  a  reversal  because  of  error 
in  the  proceedings  which  does  not  affect  tie  substantial  rights  of  the 
parties,  was  intended  to  prevent  reversals  of  cases  wherein  substantial 
justice -was  done  at  trial,  and  to  speedily  terminate  litigation,  where 
that  can  be  done  without  working  injustice. — Cppenhaver  v.  Northern 
Pacific  By.  Co.,  453. 

Theory  of  Case. 

24.  Where  a  cause  has  been  tried  on  a  well-defined  theory  in  the  dis- 
trict court,  neither  party  will  be  permitted  on  appeal  to  assume  a  posi- 
tion antagonistic  to  such  theory.— -State  ex  rel.  Hickey  v.  District  Court, 
496. 

Assignment  of  Errors — Briefs. 

25.  Errors  not  assigned  in  appellant's  brief  will  not  be  considered. — 
Esselstyn  v.  Holmes,  507. 

Final  Disposition  of  Cause  by  Supreme  Court — When. 

26.  Where  plaintiff  on  the  trial  of  his  personal  injury  action  had  fuB 
opportunity  to  introduce  all  the  evidence  he  had  in  support  of  his  cause 
of  action,  but  failed  to  make  a  case  for  the  jury,  and  the  evidence  intro- 
duced by  defendant  did  not  strengthen  or  supplement  his  proof,  the 
supreme  court  on  appeal  will  make  such  an  order  as  will  finally  dispose 
of  the  cause. — Gregory  v.  Chicago,  M.  &  St.  P.  By.  Co.,  55  L. 

APPEABANCE. 

Preliminary  Injunction — Motion  to  Dissolve. 

1.  A  motion  to  dissolve  a  temporary  injunction  is  not  an  appearance  im 
the  action. — Donlan  v.  Thompson  Falls  Copper  &  M.  Co.,  257. 

Judgment  by  Default. 

2.  Under  Revised  Codes,  section  6719,  permitting  judgments  by  default 
on  failure  to  answer  or  to  challenge  the  jurisdiction  of  the  court  by 
answer,  demurrer,  motion  or  special  appearanqs  coupled  with  a  motion, 
within  the  time  specified  in  the  summons,  or  such  further  time  as  may 
be  granted  etc,  a  mere  appearance  by  the  defendant  will  not  prevent 
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the  entering  of  bis  default. — Donlan  v.  Thompson  Falls  Copper  ft  M. 
Co.,  257. 

Waiver  of  Notice  of  Appeal. 

3.  Notice  of  appeal  and  service  thereof  may  be  waived  by  a  general 
appearance  of  the  adverse  party. — Jenkins  v.  Carroll,  302. 

Waiver  of  Summons. 

4.  By  joining  with  his  codefendant  in  a  motion  to  dismiss  an  action 
against  them,  in  a  justice's  court,  service  of  summons  was  waived  and 
thi  party  appeared  for  all  purposes. — State  ex  reL  Beadle  y.  Smith,  492. 

ASSESSMENTS. 
See  Taxation. 

ASSIGNMENT. 
See  Garnishment,  1, 

ASSIGNMENTS  OF  ERROR. 
Sea  Appeal  and  Error,  25. 

ASSUMPSIT. 
See  Waiver,  3. 


ASSUMPTION  OF  BISK. 
See  Personal  Injuries,  14,  15,  16,  23,  37. 

ATTACHMENT. 

Discharge — Insufficiency  of  Cause  of  Action — Complaint — Affidavit  for  At- 
tachment. 

1.  Under  Revised  Codes,  section  6656,  authorising  an  attachment  in 
actions  on  an  express  or  an  implied  contract  and  sections  6681  and  6683, 
relating  to  the  discharge  of  attachments,  an  attachment  must  be  dis- 
charged where  the  complaint  does  not  state  a  cause  of  action  in  contract, 
although  the  affidavit  for  the  attachment  does  state  such  cause  of  ac- 
tion.— Kyle  v.  Chester,  522. 

BILL  OF  EXCEPTIONS. 
See,  also,  Appeal  and  Error,  12,  22. 

Settlement — Noncompliance  With  Statute — Effect. 

1.  Where  a  party  proceeded  to  settlement  of  his  bill  of  exceptions  under 
the  first  mode  provided  by  section  6788,  Revised  Codes,  vis.:  by  pre- 
senting it,  with  amendments  (which  were  objected  to),  to  the  judge, 
but  not  within  ten  days  after  service  of  the  amendments  nor  upon  five 
days'  notice  to  the  adverse  party,  the  bill  must  be  disregarded. — Free- 
man v.  Weare,  472. 

Same— -Curing  Defect — What  Unavailable. 

2.  The  defect  resulting  from  the  failure  of  appellant  to  present  his 
proposed  bill  of  exceptions  and  amendments  within  ten  days  after  the 
service  of  the  amendments  and  on  five  days'  notice  to  the  adverse  party, 
was  not  cured  by  withdrawal  of  his  objections  to  the  amendments,  after 


601  Bonds. 

tbe  lapse  of  the  ten  day*  and  on  the  day  designated  in  the  notice  of 
settlement— Freeman  t.  Weare,  472. 

BONDS. 

Official  Bonds— Pailnre  of  Principal  to  Sign — Effect 

1.  Held,  that  the  surety  on  an  official  bond,  joint  and  seTeral  in 
character,  was  not  released  from  liability  because  of  the  failure  of 
the  principal  to  sign  the  bond. — Deer  Lodge  County  v.  United  States 
F.  ft  G.  Co.,  815. 

Same — Failure  to  Approte— Effect 

2.  The  failure  of  the  district  judge  to  approve  the  bond  •  of  a  county 
treasurer,  as  provided  by  section  880,  Bevised  Codes,  did  not  work 
a  release  of  the  surety  thereon. — Deer  Lodge  County  v.  United  States 
F.  ft  G.  Co.,  815. 

Action  on  Stay  Bond — Complaint — Sufficiency. 

3.  The  complaint  in  an  action  on  an  undertaking  given  to  stay 
execution  pending  appeal  from  a  judgment  in  favor  of  plaintiff  in 
claim  and  delivery,  which  alleged  that  the  bond  was  given  by  defend- 
ants to  procure  a  stay  of  execution;  that  the  judgment  appealed  from 
was  affirmed;  that  the  property  had  not  been  returned  nor  any  part 
of  its  value  paid,  and  that  execution  had  been  issued  and  returned 
wholly  unsatisfied,  was  sufficient  to  state  a  cause  of  action. — Sullivan 
t.  Fried,  335. 

Same — Complaint — Indefiniteness — General  Demurrer. 

4.  The  complaint  above  referred  to,  while  indefinite  in  that  it  failed 
to  allege  specifically  that  the  amount  of  the  stay  bond  was  fixed  by 
the  court  (Bevised  Cooes,  sec.  7103),  was  sufficient  to  withstand  at- 
tack by  general  demurrer,  the  undertaking  itself,  containing  such  re- 
cital, having  been  set  forth  in  full  in  the  complaint. — Sullivan  v.  Fried, 
335. 

Same — Complaint — Sufficiency. 

5.  Since  the  filing  of  the  undertaking  required  by  section  7108,  Be- 
vised Codes,  operates  ip$o  facto  to  stay  execution,  the  fact  that  it  was 
stayed  need  not  be  specifically  alleged  in  the  complaint  in  an  action  to 
recover  on  such  undertaking.— -Sullivan  v.  Fried,  835. 

Same — Stay  Bond — Breach — What  Constitutes. 

6.  The  condition  of  the  stay  bond  that  appellants  (defendants  in 
an  action  in  claim  and  delivery)  would  obey  the  order  of  the  su- 
preme court  on  appeal,  was  broken  when,  after  affirmance  of  the  judg- 
ment in  favor  of  plaintiff,  they  failed  to  either  deliver  up  the  property 
in  controversy  or  pay  him  the  value  thereof,  the  order  of  affirmance 
having  been  tantamount  to  a  direction  to  them  to  submit  to  and  satisfy 
the  judgment;  hence  the  contention  of  defendant  sureties  that  a  breach 
of  the  condition  of  the  undertaking  had  not  been  shown  because  the 
appellate  court  had  made  no  direct  order  was  without  merit — Sullivan 
v.  Fried,  335. 

Same — Sufficiency  of  Undertaking — Description  of  Subject  Matter. 

7.  The  undertaking  filed  by  appellants  (defendants  in  claim  and  de- 
livery) contained  three  obligations,  the  first  in  the  form  of  the  usual 
undertaking  on  appeal,  describing  the  judgment  sought  to  have  re- 
viewed. The  third,  in  the  form  of  that  required  to  be  given  under 
section  7103,  Bevised  Codes,  to  stay  execution  pending  appeal,  simply 
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referred  to  "said  judgment  so  appealed  from."  Held,  in  an  action 
to  recover  on  the  last  that  the  judgment  was  sufficiently  identified 
by  too  words  quoted.  (Sensed  Codes,  sec  7107.) — Sullivan  ▼.  Fried, 
335. 

BRIEFS. 
Assignments  of  error, — see  Appeal  and  Error,  25. 


BUILDING  AND  LOAN  ASSOCIATIONS. 
Cancellation  of  Loans — Statutes — Pleadings — Evidence — Proper  Exclusion. 

1.  Defendants  in  a  foreclosure  suit  who  sought  to  avoid  payment  of  a 
note  given  to  plaintiff  building  and  loan  association,  in  the  manner 
provided  in  the  contract,  by  offering  evidence  tending  to  show  that  the 
loan  waa  canceled  by  compliance  on  their  part  with  the  provisions  of 
section  4193,  Revised  Codes,  prescribing  the  method  of  payment  by 
which  members  of  building  and  loan  associations  may  have  their  loans 
canceled,  should  have  pleaded  their  membership;  in  the  absence  of  such 
pleading  the  evidence  offered  was  incompetent. — Western  Loan  6  Sav- 
ings Co.  v.  Smith,  442. 

Loans— Due  Dates — Presumptions — Interest. 

2.  Where  the  complaint  in  a  suit  by  a  building  and  loan  association 
to  foreclose  a  mortgage  securing  a  note,  monthly  payments  upon  which 
were  to  be  made  upon  certain  dates,  did  not  allege  when  plaintiff 
elected  to  exercise  its  option  to  treat  all  unpaid  installments  as  imme- 
diately due  and  payable,  it  may  be  assumed  that  the  election  was  made 
on  the  date  the  complaint  was  filed;  hence  interest  upon  the  install- 
ments then  due  and  to  become  due  was  to  be  calculated  with  reference 
to  such  date. — Western  Loan  k  Savings  Co.  v.  Smith,  442. 

BURDEN  OP  PROOF. 
Action  for  rent, — see  Landlord  and  Tenant,  1. 
Fraud, — see  Fraud,  3,  4. 
Nonpayment, — see  Pleading  and  Practice,  21* 

Costs — Verified  Memorandum. 

1.  The  verified  memorandum  of  costs  and  disbursements  prepared  by 
the  successful  party  is  prima  facie  evidence  that  the  amounts  named 
therein  were  necessarily  expended,  placing  the  burden  of  overcoming 
such  showing  upon  the  other  party. — Isman  v.  Altenbrand,  188. 

Resulting  Trust. 

2.  Plaintiff  in  an  action  to  establish  a  resulting  trust  in  real  prop- 
erty in  opposition  to  the  written  title,  has  the  burden  of  proving  his 
claim  by  clear  and  satisfactory  evidence,  especially  where  there  has 
been  great  delay  in  asserting  it. — Eisenberg  v.  Goldsmith,  563. 

CANCELLATION. 
Of  contract  of  lease  and  bond, — see  Fraud,  2. 

CARRIER  AND  PASSENGER. 
See  Railroads,  1-3. 

CERTIOBABL 
Appeal. 

1.  Where  the  remedy  by  appeal  is  available,  terUorari  does  not  lie. — 
State  ox  r«L  Beadle  v.  Smith,  498. 
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Justices'  Courts — Jurisdiction — Where  Improper  Remedy. 

2.  After  a  justice  of  the  peace  had  entered  an  order  dismissing  an 
action  for  nonappearance  of  plaintiff,  he  subsequently  on  motion  of 
plaintiff  vacated  the  judgment  of  dismissal.  Defendants  suffered  judg- 
ment by  default  to  be  rendered  against  them  and  then  applied  to  the 
district  court  for  a  writ  of  review  looking  to  the  annulment  of  the 
judgment  for  want  of  jurisdiction  in  the  justice  at  the  time  it  was 
rendered.  The  judgment  was  annulled.  Held,  that  the  court  erred, 
inasmuch  as  the  propriety  of  the  action  of  the  justice  in  setting  aside 
the  order  ef  dismissal  could  have  been  reviewed  on  appeal,  and  that 
therefore  certiorari  did  not  lie.— State  ex  reL  Beadle  v.  State,  492. 

CITIES  AND  TOWNa 
Garbage, — see  Injunction,  7,  8. 
Police  department, — see  Supervisory  Control,  1. 

Defective  Sidewalks — Notice — Statutory  Construction. 

1.  The  words  "any  defect  in  any  sidewalk/'  found  in  the  provision 
of  section  3289,  Revised  Codes,  requiring  notice  to  cities  or  towns  of 
personal  injuries  alleged  to  have  been  suffered  by  reason  of  "any  defect 
in"  a  sidewalk,  before  the  municipality  shall  be  liable  in  damages  there- 
for, have  reference  to  any  and  every  defect,  deficiency  or  obstruction 
likely  to  interfere  with  the  proper  use  of  the  walk, — such  as  an  ac- 
cumulation of  snow  and  ice,  etc., — and  not  merely  to  some  structural 
deficiency  in  the  walk  itself. — Tonn  v.  City  of  Helena,  127. 

Same — Notice — Purpose  of  Statute. 

2.  Under  section  3289  requiring  notice  to  a  municipality  of  personal 
injuries  received  by  reason  of  any  defect  in  a  sidewalk,  the  purpose  of 
which  is  to  enable  the  city  to  avoid  litigation  if  investigation  discloses 
a  legal  liability  on  its  part,  it  is  not  sufficient  that  the  municipal  officers 
have  notice  of  the  defect,  but  knowledge  of  the  injury  must  be  brought 
home  to  them  before  liability  may  be  said  to  attach  to  the  municipality. 
Tonn  v.  City  of  Helena,  127. 

Notice  of  Personal  Injuries — Statutory  Hequirement— Constitutional  Law — 
Class  Legislation. 

3.  Held,  under  the  rule  declared  in  paragraph  8  above,  that  section 
3289,  Revised  Codes,  making  the  giving  of  notice  of  a  personal  injury, 
suffered  on  account  of  a  defective  sidewalk,  a  sine  qua  no*  to  the  re- 
covery of  damages  from  a  city  or  town,  is  not  obnoxious  to  the  con- 
stitutional provision  prohibiting  class  legislation,  on  the  alleged  ground 
that  an  unjust  discrimination  is  thereby  made  in  favor  of  municipali- 
ties, as  against  all  other  defendants  in  personal  injury  actions. — Tonn 
v.  City  of  Helena,  127. 

Taxation — Delegation  of  Power — "Corporate  Authorities." 

4.  Held,  that  the  words  "corporate  authorities"  in  section  4,  Article  XII. 
Constitution  of  Montana,  which  provides  that  while  the  legislative  as- 
sembly shall  not  levy  taxes  upon  the  inhabitants  or  property  of  cities, 
towns,  etc.,  for  municipal  purposes,  it  may  authorize  the  "corporate 
authorities"  thereof  to  assess  and  collect  taxes  for  such  purposes,  were 
intended  by  the  framers  of  that  instrument  to  mean  those  municipal 
officers  who  are  either  directly  elected  by  the  inhabitants  of  the 
municipalities,  or  appointed  in  some  mode  to  which  they  have  given 
their  assent.--State  ex  reL  Gerry  v.  Edwards  et  al.,  135. 
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Some. 

5.  Since  the  exercise  of  the  taxing  power  is  a  legislative  function,  the 
term  "corporate  authorities"  as  used  in  section  4,  Article  XII,  of  the 
Constitution  referred  to  in  paragraph  4  above,  must  be  interpreted  as 
meaning  the  legislative  branch  of  a  city  government,  to  wit,  the  mayor 
and  council. — State  ex  rel.  Gerry  v.  Edwards  et  al.,  135. 

Self-government — Public  Policy. 

6.  In  matters  of  purely  private  concern,  as  distinguished  from  those 
in  which  the  people  of  the  state  have  an  interest  in  common  with  the 
inhabitants  of  cities  and  towns,  it  is  the  policy  of  the  state, — as  indi- 
cated by  the  several  constitutional  limitations  upon  the  authority  of 
the  legislature  over  city  affairs,  the  statutes,  and  the  decision  in  the 
case  of  Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1, — to  confide  to 
the  citizens  of  municipalities  the  right  of  local  self-government  to  the 
utmost  extent  compatible  with  an  orderly  system  of  state  government. 
State  ex  rel.  Gerry  v.  Edwards  et  al.,  135. 

Local  Matters — Self-government — Public  Parks. 

7.  Matters  pertaining  to  the  creation  and  maintenance  of  public  parks 
in  cities  are  of 'a  purely  local  and  private  concern,  over  which  under 
the  doctrine  of  self-government  the  municipalities  have  exclusive  con- 
trol.— State  ex  rel.  Gerry  v.  Edwards  et  al,  135. 

Taxation — Public  Parks — Board  of  Commissioners — Statutes — Constitution. 

8.  Held,  that  the  Act  of  1901  (Laws  of  1901,  p.  73  [Rev.  Codes,  sees. 
3318-3324]),  creating,  in  cities  of  the  first  class,  boards  of  park  com- 
missioners, the  members  thereof  to  be  appointed  by  the  governor,  and 
empowering  them  to  raise  by  taxation  such  sums  each  year  as  they  may 
deem  necessary  to  carry  on  their  work,  is  not  only  violative  of  the 
theory  of  local  self-government  established  in  this  state,  but  also  of  the 
provisions  of  section  4,  Article  XII,  of  the  Constitution,  in  that  such 
boards  are  not  "corporate  authorities"  which  may  lawfully  assess  and 
collect  taxes  for  municipal  purposes. — State  ex  rel.  Gerry  v.  Edwards 
et  al.,  135. 

Streets — Title  by  Prescription. 

9.  Where  a  city  had  continuously  and  uninterruptedly,  as  well  as 
adversely  under  a  claim  of  right,  used  a  strip  of  land  as  a  public  high- 
way for  over  twenty  years,  such  highway  was  established  by  prescrip- 
tion.— Lockey  v.  City  of  Bozeman,  387. 

Same — Assertion  of  Ownership— What  Insufficient. 

10.  Mere  verbal  assertion  of  ownership  by  the  record  owner  of  a  strip 
of  land,  used  adversely  under  a  claim  of  right  by  a  city  for  street 
purposes,  with  his  full  knowledge,  was  not  sufficient  to  prevent  the 
running  of  the  statute  under  which  the  city  acquired  its  prescriptive 
right;  to  make  his  protest  effectual  it  was  incumbent  upon  him  to  assert 
his  claim  by  some  means  calculated  to  interrupt  travel  over  it,  or  to 
institute  an  action  to  have  his  rights  judicially  determined. — Lockey  v. 
City  of  Bozeman,  387. 

Same — Payment  of  Taxes — Estoppel. 

11.  Defendant  city  was  not  estopped  to  assert  that  its  right  to  the 
land  in  controversy  had  been  acquired  by  prescription,  because  of  its 
acceptance  of  taxes  thereon  from  plaintiff  which  had  been  erroneously 
assessed  and  collected  by  officers  over  whom,  under  certain  statutes,  it 
had  no  control. — Lockey  v.  City  of  Bozeman,  387. 
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CLAIM  AND  DELIVERY. 
Action  on  bond  staying  execution  in, — see  Bonds,  2-7. 
Conversion,  waiver  of  tort, — see  Conversion,  2. 


CLERK  OF  DISTRICT  COURT. 

Judgment  on  Appeal—Entry  by — Ministerial  Duty. 

1.  The  duty  which  section  7120,  Revised  Codes,  imposes  upon  the  clerk 
of  the  district  court  in  requiring  him  to  enter  on  his  docket  the  judg- 
ment of  the  supreme  court  rendered  in  any  cause  before  it  on  appeal, 
is  a  purely  ministerial  one. — State  ex  reL  Dolenty  v.  District  Court,  170. 

Same — Entry — Mandamus. 

2.  Since  the  duty  of  entering  a  judgment  rendered  try  the  supreme 
court  in  disposing  of  an  appeal  rests  upon  the  clerk  of  the  district 
court  from  which  the  appeal  was  taken,  such  court,  or  its  judge,  may  not 
be  compelled  by  mandamus  to  perform  the  act  thus  imposed  fay  law 
upon  the  clerk.— State  ex  rel.  Dolenty  v.  District  Court,  170. 

COLLATERAL  ATTACK. 
See  Judgments,  8. 

COMPROMISE. 
Sufficiency  as  consideration, — see  Contracts,  5,  9. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONSIDERATION. 
Compromise  agreement, — see  Contracts,  5,  9. 
Time  of  payment  of, — see  Trusts,  4, 
Want  of, — see  Contracts,  2. 

CONSTABLES. 
See  Garnishment,  1* 

CONSTITUTION. 
Equality  Before  the  Law. 

*  1.  An  arbitrary  and  unreasonable  classification  by  a  statute  conferring 
benefits  or  imposing  a  penalty  contravenes  the  constitutional  principle 
that  all  men  are  equal  before  the  law,  and  the  legislature  in  making 
classifications  as  for  taxation  and  license  purposes  must  exercise  a  res- 
aonable  discretion. — John  v.  Northern  Pacific  By.  Co.,  18. 

Change  of  County  Seats — Self-executing  Provisions. 

2.  Article  XVI,  section  2  of  the  Constitution,  providing  that  the  legis- 
lative assembly  shall  have  no  power  to  remove  a  county  seat,  but  that 
the  same  shall  be  provided  for  by  general  law,  and  that  no  county  seat 
shall  be  removed  unless  a  majority  of  the  qualified  electors  of  tat 
county  at  a  general  election,  on  a  proposition  to  remove  the  count/ 
■eat,  shall  vote  therefor,  in  so  far  as  it  relates  to  the  vote  required,  is 
a  prohibition  and  is  self -executing. — State  ex  reL  Stringfellow  v.  Board 
of  Commissioners,  62. 
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Statutes — Class  Legislation. 

3.  A  statute  is  not  open  to  constitutional  objection  on  the  sole  ground 
that  it  is  clasB  legislation:  if  the  classification  therein  made  is  reason- 
able, and  all  members  of  a  given  class  receive  equal  protection  under  it* 
it  will  be  upheld.— Tonn  v.  Oitj  of  Helena,  127. 

Constitutional  Law — Definition  of  Terms — Presumptions. 

4.  In  the  absence  of  definite  information  as  to  the  meaning  which  the 
f  ramers  of  the  Constitution  attached  to  a  certain  term  employed  in  that 
instrument,  it  will  be  presumed  that  they  made  use  of  it  with  refer- 
ence to  the  .interpretation  theretofore  placed  thereon  by  the  courts  of 
last  resort  in  states  having  the  same  constitutional  provision  on  the 
subject  under  consideration. — State  ex  rel,  Gerry  y.  Edwards  et  al., 
135. 

Municipal  Corporations — Taxation — Delegation  of  Power — "Corporate  Au- 
thorities." 

6.  Held,  that  the  words  "corporate  authorities"  in  section  4,  Article 
XII,  Constitution  of  Montana,  which  provides  that  while  the  legis- 
lative assembly  shall  not  levy  taxes  upon  the  inhabitants  or  property 
of  cities,  towns,  etc.,  for  municipal  purposes,  it  may  authorize  the 
"corporate  authorities"  thereof  to  assess  and  collect  taxes  for  such  pur- 
poses, were  intended  by  the  framers  of  that  instrument  to  mean  those 
municipal  officers  who  are  either  directly  elected  by  the  inhabitants 
of  the  municipalities,  or  appointed  in  some  mode  to  which  they  have 
given  their  assent. — State  ex  reL  Gerry  v.  Edwards  et  al.,  135. 

Same. 

6.  Since  the  exercise  of  the  taxing  power  is  a  legislative  function,  the 
term  "corporate  authorities"  as  used  in  section  4.  Article  XII,  of  the 
Constitution,  must  be  interpreted  as  meaning  the  legislative  branch 
of  a  city  government,  to  wit,  the  mayor  and  council. — State  ex  rel. 
Gerry  v.  Edwards  et  al.,  135. 

Hame — Taxation — Public  Parks — Board  of  Commissioners — Statutes. 

7.  Held,  that  the  Act  of  1901  (Laws  of  1901,  p.  73  [Rev.  Codes,  sees. 
3318-3324]),  creating,  in  cities  of  the  first  class,  boards  cf  park  com- 
missioners, the  members  thereof  to  be  appointed  by  the  governor,  and 
empowering  them  to  raise  by  taxation  such  sums  each  year  as  they  may 
deem  necessary  to  carry  on  their  work,  is  not  only  violative  of  the 
theory  of  local  self-government  established  in  this  state,  but  also  of  the 
provisions  of  section  4,  Article  XII,  of  the  Constitution,  in  that  such 
boards  are  not  "corporate  authorities"  which  may  lawfully  assess  and 
collect  taxes  for  municipal  purposes. — State  ex  rel.  Gerry  v.  Edwards 
et  al,  135. 

CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article  III,  section  15  542 

Article  IV,  section     1 178 

Article  V,  section     1  178 

Article  V,  section    9 178,  180 

Article  V,  section  11 178 

Article  V,  section  16 180 

Article  V,  section  17 178,  180 

Article  VIII,  section     1  178 

Article  VIII,  section  11 184 

42  Mont. — 39 
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Article  VIII,  section  15 1® 

Article    VIII,  section  20  312 

Article   VIII,  section  23  312 

Article    XII,  sections    1-3   406  et  teq. 

Article    XII,  section     4 142  et  teq. 

Article    XII,  section  17 40T 

Article     XV,  section    5 36  et  teq. 

Article     XV,  section     7    36  et  teq. 

Article     XV,  section  11   44? 

Article   XVI,  section    2    75 

Article  XVII,  section    1    113 

Ordinance  No.  1,  section  7 113 

CONSTRUCTIVE  TBUST8. 
See  Trusts. 

CONTEMPT  PROCEEDINGS. 
See  Mandamus,  2« 

CONTBACTa 
Cancellation,— see  Fraud,  2. 
Rescission, — see  Fraud,  1. 

Corporations — Stock — Sales — Rescission — Pleading. 

1.  A  complaint  to  rescind  a  transfer  of  shares  was  sufficient,  where  it 
alleged  that  no  consideration  passed  for  the  transfer,  regardless  of  the 
sufficiency  of  allegations  that  the  transfer  was  procured  through  duress, 
etc.— -Waldorf  v.  Phillips  et  al.,  80. 

Same — Shares — Sale — Rescission — Want  of  Consideration — Evidence — Suffi- 
ciency. 

2.  Evidence  held  to  sustain  a  judgment  rescinding  a  transfer  of  shares 
on  the  ground  that  the  transfer  was  without  consideration. — Waldorf  v. 
Phillips  et  al.,  80. 

Leases — Fraud — Cancellation — Evidence. 

3.  Evidence  in  an  action  to  cancel  a  contract  of  lease  and  bond  on* 
a  mining  claim,  for  fraud  alleged  to  have  been  perpetrated  by  the 
lessees  on  the  lessors  so  as  to  induce  the  latter  to  enter  into  it,  held? 
not  to  preponderate  against  the  trial  court's  findings  in  favor  of  de- 
fendants.— Kift  v.  Mason,  232. 

Breach — Nonpayment — Pleading  and  Proof. 

4.  In  an  action  for  the  breach  of  a  contract,  whether  express  or  im- 
plied, where  the  failure  to  pay  constitutes  the  breach,  the  plaintiff  must 
allege,  and  thereupon  prove,  nonpayment. — Yancey  v.  Northern  Pacific 
Ry.  Co.,  342. 

Specific  Performance — Public  Lands — Rival  Claims — Compromise  Agreement 
— Consideration. 

5.  Where  both  plaintiff  and  defendant  in  a  suit  looking  to  the  specific 
performance  of  a  contract  to  convey  lands,  had  a  claim  to  three  forty- 
acre  tracts  which  he  was  asserting,  the  relinquishment  by  plaintiff  of  his 
claim  to  one  of  them  in  favor  of  defendant,  for  the  purpose  of  effecting 
a  compromise  and  facilitating  the  issuance  of  patent,  waa  a  sufficient 
consideration  for  the  contract  sued  upon. — Murray  v.  White,  423. 
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Same — Contracts — When  Against  Public  Policy. 

6.  A  contract  will  not  be  held  void  as  against  public  policy  unless  it 
in  itself  requires  the  doing  of  something  which  adversely  affects  the 
public  welfare,  or  is  forbidden  by  law,  or  the  consideration  of  which 
is  illegal  or  immoral. — Murray  v.  White,  423. 

Same— Fraud  on  Third  Party. 

7.  A  court  of  equity  will  not  lend  its  aid  to  carrying  the  object  of  an 
illegal  contract  into  effect;  neither  will  it  declare  an  agreement  which 
is  fair  and  just  as  between  the  parties  and  under  a  specific  enforce- 
ment of  which  each  party  will  receive  what  he  agreed  he  should  re- 
ceive, void  as  against  public  policy  because  at  the  time  of  its  execution 
one  of  the  parties  gave  voice  to  the  motion  that  by  virtue  of  its  terms 
he  would  be  enabled  to  defraud  a  third  party. — Murray  v.  White,  423. 

Same — Public  Lands — Mineral  and  Agricultural — Validity  of  Claims. 

8.  Certain  public  lands  may  be  valuable  for  both  mineral  and  agri- 
cultural purposes;  hence  one  person  may  assert  a  mineral  application 
and  another  an  agricultural  one  for  the  same  parcel  of  land,  without 
the  conduct  of  either  being  open  to  the  imputation  of  fraud.* — Murray 
v.  White,  423. 

Same — Mineral    and    Agricultural    Lands — Rival    Claimants — Compromise 
Agreement—Validity. 

9.  Where  the  same  public  lands  were  entered  by  one  party  under  a 
mineral  application  and  by  another  under  an  agricultural  one,  and  such 
lands  had  little  value  for  either  purpose,  and  there  was  a  bona  fide  con- 
test before  the  land  department  as  to  the  particular  use  for  which  they 
had  the  greater  value,  an  amicable  settlement  of  the  controversy  by  a 
division  of  the  land  between  the  rival  claimants  may  not  be  said  to  have 
been  illegal. — Murray  v.  White,  423. 

Same — Public    Lands — Entry    Under    Scrip— Contract    to    Convey — Public 
Policy. 

10.  A  contract  made  by  an  entryman  upon  public  lands  under  a  sol- 
dier's additional  homestead  scrip,  to  convey  title  to  a  portion  of  the 
land  upon  issuance  of  patent,  is  not  against  public  policy,  is  not  pro- 
hibited by  law  and  may  be  enforced. — Murray  v.  White,  423. 

Same — Public  Lands — Conveyance — Fraud — Pleading  and  Proof. 

11.  One  contending  that  a  contract  entered  into  between  himself,  as  a 
qualified  entryman  upon  public  lands,  and  a  person  who  was  disquali- 
fied, by  the  terms  of  which  the  former  was  to  secure  patent  to  such 
lands  and  thereafter  convey  to  the  latter,  should  not  be  specifically  en- 
forced because  fraudulent,  must  plead,  and  has  the  burden  of  proving 

that  the  transferee  was  disqualified  to  take  patent  in  his  own  name. 

Murray  v.  White,  423. 

Same — Public  Lands — Procuring  Patent — Division  of  Expense — Contract — 
Construction. 

12.  Where  it  was  agreed  between  two  claimants  to  public  land  that 
patent  should  be  secured  in  the  name  of  one,  the  other  to  bear  one-half 
the  expense  of  procuring  it,  the  parties  being  unable  to  arrive  at  or  fix 
the  exact  amount  thereof,  the  contract  must  be  construed  to  mean  one- 
half  of  the  reasonable  expense  and  not  one-half  of  such  expense  as  the 
patentee  saw  fit  arbitrarily  to  incur. — Murray  v.  White,  423. 
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Written  Contracts — Parol  Evidence— When  Inadmissible. 

13.  Where,  in  an  action  on  a  written  contract,  there  was  not  any 
of  fraud  or  mistake  in  the  execution  of,  or  any  imperfection  in,  the 
writing,  but  the  provisions  of  such  instrument  were  plain  and  unam- 
biguous, parol  evidence,  the  tendency  of  which  was  to  vary  the  terms 
thereof,  was  properly  excluded. — Western  Loan  k  Savings  Co.  v.  Smith. 
442. 

CONTBIBUTOBY  NEGLIGENCE. 

See  Personal  Injuries,  19,  20,  22,  24. 

Defense  must  be  pleaded, — see  Pleading  and  Practice,  6,  9. 

CONVERSION. 
Waiver  of  Tort — Assumpsit. 

1.  Where  one's  goods  are  taken  and  converted  by  another,  the  owner 
may,  if  the  facts  warrant  it,  proceed  either  in  claim  and  delivery  or 
for  damages  for  their  conversion,  or  he  may  waive  the  tort  and  sue 
upon  an  implied  promise  for  the  value  of  the  goods. — Yancey  v.  North- 
ern Pacific  By.  Co.,  342. 

Assignment — Wages — Counterclaim — Nonpayment — Burden  of  Proof. 

2.  Plaintiffs  sued  defendant  railway  company  to  recover  on  an  as- 
signment of  wages  to  them  by  one  of  its  trainmen.  Defendant  as  a 
setoff  or  counterclaim  alleged  that  the  assignor  had  converted  goods 
belonging  to  it  and  thereby  become  indebted  to  it  in  a  certain  sum, 
and  that  such  amount  had  not  been  paid.  Held,  that  the  allegation 
of  nonpayment  in  the  counterclaim  was  a  material  one,  the  burden  of 
proving  which  rested  upon  defendant,  and  that  for  failure  to  sub- 
stantiate its  claims  in  this  regard,  verdict  properly  went  against  it.— 
Yancey  v.  Northern  Pacific  By.  Co.,  342. 

COBPOBATIONS. 
See,  also,  Summons,  4. 

Managers — Authority — Raking  Own  Salary. 

1.  Plaintiff's  testimony  that  as  manager  of  a  corporation  he  had  au- 
thority to  raise  his  own  salary  established  his  right  prima  facie  to  do 
so,  in  the  absence  of  any  showing  to  the  contrary. — Waldorf  v.  Phillips 
et  al.,  80. 

Beceivership — Insolvency. 

2.  That  a  corporation  is  insolvent  does  not  alone  justify  the  appoint- 
ment of  a  receiver  at  the  suit  of  a  judgment  creditor. — Fursell  v.  Pitta- 
burg  &  Mont.  C.  Co.,  412. 

Same — Grounds. 

3.  A  judgment  creditor  of  an  insolvent  corporation  may  enforce  a 
liability  against  stockholders  accruing  through  a  failure  to  comply 
with  the  law  or  to  pay  for  subscribed  stock,  and  it  is  not  necessary  to 
appoint  a  receiver  to  enforce  it. — Forsell  v.  Pittsburg  &  Mont.  C.  Co., 
412. 

Same. 

4.  That  a  judgment  creditor  of  an  insolvent  foreign  corporation  may 
not,  in  the  courts  of  a  sister  state,  enforce  the  liability  against  stock- 
holders accruing  through  a  failure  to  comply  with  the  law  or  to  pay 
for  subscribed  stock  must  be  pleaded,  to  be  available  as  a  ground  for 
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the  appointment  of  a  receiver  of  the  corporation  at  the  suit  of  the 
creditor.— Forsell  ▼.  Pittsburg  &  Mont.  C.  Co.,  412. 

Same. 

6.  Where  one  obtaining  in  the  district  court  of  the  state  a  judgment 
against  a  foreign  corporation  doing  business  in  the  state  was  unable 
to  obtain  satisfaction  of  the  judgment  by  execution  against  the  cor- 
poration, whose  property  was  in  the  hands  of  nonresidents,  he  could  go 
into  the  courts  of  a  sister  state  and  enforce  his  rights,  so  that  it  was 
not  necessary  to  appoint  a  receiver  of  the  corporation  for  that  purpose. 
Forsell  t.  Pittsburg  &  Mont.  C.  Co.,  412. 

Same. 

6.  That  a  sale  of  the  assets  of  a  foreign  corporation  located  in  Mon- 
tana, by  order  of  ft  court  in  a  sister  state,  was  void  did  not  require  the 
appointment  of  a  receiver  at  the  suit  of  a  judgment  creditor  of  the 
corporation;  the  property  not  being  in  danger  of  being  wasted  and  the 
purchaser  not  being  insolvent. — Forsell  v.  Pittsburg  &  Mont.  C.  Co.,  412. 

Receivers—- Appointment—Grounds.  —  .,- 

7.  Revised  Codes,  section  6698,  providing  for  the  appointment  of  a 
receiver  after  judgment  to  carry  the  judgment  into  effect,  does  not 
authorise  the  appointment  of  a  receiver  when  a  money  judgment  has 
been  recovered  in  a  simple  action  at  law,  as  the  creditor  can  himself 
take  the  necessary  steps  to  enforce  the  judgment. — Forsell  v.  Pittsburg 
&  Mont.  C.  Co.,  412. 

Execution — Appointment  of  Receiver — Grounds. 

8.  Revised  Codes,  section  6698,  providing  for  the  appointment  of  a 
receiver  in  proceedings  in  aid  of  execution,  when  an  execution  has  been 
returned  unsatisfied,  does  not  authorize  the  appointment  of  a  receiver, 
where  no  proceedings  in  aid  of  execution  have  been  had  and  no  prop- 
erty has  been  discovered  ef  which  a  receiver  can  take  possession. — Forsell 
t.  Pittsburg  k  Mont.  C.  Co.,  412. 

Transactions  Between  Directors  and  Company — When  Valid. 

9.  Contracts  entered  into  by  directors  of  a  corporation  with  the  com- 
pany as  an  entity,  by  reason  of  which  the  former  become  creditors  of 
the  latter,  are  valid  and  enforceable  so  long  as  they  are  made  in  good 
faith  and  in  the  interest  and  for  the  benefit  of  the  company. — Tatem 
v.  Eglanol  Min.  Co.,  475. 

Same. 

10.  The  holders  of  a  majority  of  the  capital  stock  of  a  mining  corpo- 
ration, which  was  heavily  in  debt  and  the  property  of  which  was  sub- 
ject to  seizure  and  sale  at  the  instance  of  its  creditors,  formed  a  pool 
of  their  stock,  placing  it  in  the  hands  of  one  of  their  number  (a 
director  and  the  president  of  the  company)  as  trustee,  and  thereafter 
sold  a  portion  thereof  and  loaned  the  proceeds  to  the  corporation  for 
the  purpose  of  paying  its  debts  and  enabling  it  to  prosecute  development 
work.  Three  members  of  the  pool  constituted  a  majority  ef  the  board 
of  directors.  Demand  notes  of  the  company  were  executed  by  two  of 
the  said  directors,  as  president  and  secretary,  respectively,  and  de- 
livered to  the  trustee,  the  third  director.  The  funds  were  used  for  the 
purposes  indicated.  Held,  in  an  action  to  enforce  payment  on  the 
notes,  that  they  ware  not  illegal  or  void. — Tatem  v.  Eglanol  Min.  Co*, 
475. 
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Same — Action  on  Notes — Evidence — Exclusion  of  Notes — Reversible  Error. 
11.  The  district  court  committed  reversible  error  in  excluding  from 
evidence  the  notes  sued  upon,  under  an  objection  that  they  were  void 
because  certain  of  the  lenders  were  directors  of  the  company;  their 
production  would  have  made  a  prima  facie  case  for  plaintiff  trustee, 
whereas,  upon  their  exclusion,  he  was  forced  to  rely  upon  a  cause  of 
action  on  the  common  counts  and  placed  under  a  much  greater  burden 
in  making  out  his  case. — Tatem  v.  Eglanol  Min.  Co.,  475. 

CO8T8. 
Vacation  of  default  judgment  on  payment  of,— see  Judgments,  14. 

Question  Reviewable. 

1.  An  order  overruling  a  motion  to  tax  costs  was  reviewable  on  appeal 
from  the  judgment,  an  order  taxing  costs  not  being  appealable. — Isman 
v.  Altenbrand,  188. 

Same— Bill  of  Exceptions — Necessity. 

2.  Error  in  overruling  a  motion  to  tax  costs  should  be  preserved  by  a 
bill  of  exceptions  containing  the  proceedings  on  the  motion,  but  may 
be  reviewed  where  such  proceedings  are  fully  set  out  in  a  statement  of 
the  case. — Isman  v.  Altenbrand,  188. 

Verified  Memorandum — Effect. 

3.  The  verified  memorandum  of  costs  and  disbursements  prepared  by 
the  successful  party  is  prima  facie  evidence  that  the  amounts  named 
therein  were  necessarily  expended,  placing  the  burden  of  overcoming 
such  showing  upon  the  other  party. — Isman  v.  Altenbrand,  188. 

Witnesses — Immaterial  Witnesses. 

4.  In  absence  of  bad  faith  by  the  successful  party  in  introducing  a 
witness,  the  fact  that  such  witness*  testimony  was  mostly  incompetent 
will  not  prevent  the  taxation,  as  costs,  of  hie  mileage  and  per  diem. — 
Isman  v.  Altenbrand,  188. 

Taking  Depositions — Notary's  Pees. 

5.  In  taxing  costs,  the  amount  of  a  notary's  fee,  for  taking  deposi- 
tions in  another  state,  will  not  be  computed  according  to  the  statutes 
of  Montana,  but  a  sum  which  was  reasonable  under  the  circumstances 
at  the  place  the  depositions  were  taken  will  be  allowed. — Isman  v. 
Altenbrand,  188. 

Same. 

6.  The  cost  of  taking  a  party's  deposition  for  himself  is  not  taxable 
as  costs  against  the  other  party. — Isman  v.  Altenbrand,  188. 

COTENANTS. 
See  Trusts,  7. 

COUNTERCLAIM. 
Sufficiency,  how  determined, — see  Pleading  and  Practice,  20. 

COUNTIES. 

Constitutional  Law — Self -executing  Provisions — Change  of  County  Seat. 

1.  Article  XVI,  section  2  of  the  Constitution,  providing  that  the  legis- 
lative assembly  shall  have  no  power  to  remove  a  county  seat,  but  that 
the  same  shall  be  provided  for  by  general  law,  and  that  no  county  seat 
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shall  be  removed  unless  a  majority  of  the  qualified  electors  of  the 
county  at  a  general  election,  on  a  proposition  to  remove  the  county 
seat,  shall  vote  therefor,  in  so  far  as  it  relates  to  the  vote  required,  is 
a  prohibition  and  is  self -executing. — State  ex  rel.  Stringfellow  v.  Board 
of  Commissioners,  '62. 

Evidence — County  Seat — Removal — Election. 

2.  Revised  Codes,  section  2852,  relating  to  elections  for  the  removal 
of  a  county  seat,  provides  that,  if  the  petition  to  the  county  board  is 
signed  by  a  majority  of  the  taxpayers  of  the  county  the  board  shall 
submit  the  question  at  the  next  general  election,  and  requires  that  the 
county  commissioners  shall  compare  the  petition  with  the  poll-books 
of  the  county  clerk's  office  constituting  the  returns  of  the  last  election 
held  in  the  county.  Meld,  in  the  absence  of  evidence  to  the  contrary, 
that  it  will  be  presumed  that  the  board  compared  the  names  signed  to 
the  petition  for  an  election  for  the  removal  of  a  county  seat  with  the 
poll-books  of  the  "last"  election.?— State  ex  rel.  Stringfellow  v.  Board  of 
Commissioners,  62. 

County  Seat — Removal — Petition  for  Election — Signers — Ad  Valorem  Tax- 
payers. 

3.  Revised  Codes,  section  2852,  provides  that,  if  a  petition  for  an  elec- 
tion for  the  removal  of  a  county  seat  is  signed  by  a  majority  of  the 
taxpayers  of  the  county,  the  board  of  county  commissioners  shall  sub- 
mit the  question  of  removal  at  the  next  general  election,  provided  that 
the  term  "taxpayers"  shall  be  deemed  to  mean  ad  valorem  taxpayers, 
and,  if  the  petition  shows  that  it  is  not  signed  by  a  majority  of  the 
legal  voters  of  the  county  who  are  ad  valorem  taxpayers,  it  shall  be 
deemed  insufficient.  Held,  that  such  a  petition  was  sufficient  if  it  was 
signed  by  a  majority  of  the  ad  valorem  taxpayers  of  the  county,  pro- 
vided all  the  persons  necessary  to  make  up  such  majority  were  qualified 
voters. — State  ex  rel.  Stringfellow  v.  Board  of  Commissioners,  62. 

Mandamus — Official  Duty — Discretion — County  Commissioners. 

4.  Where  a  petition  signed  by  a  majority  of  the  ad  valorem  taxpayers 
of  a  county,  who  were  qualified  voters,  for  the  change  of  a  county  seat, 
as  required  by  Revised  Codes,  section  2852,  was  submitted  to  the  county 
commissioners,  and  was  denied  because  it  did  not  contain  a  majority 
of  the  taxpayers  of  the  county,  it  must  be  presumed  that  the  petition 
was  foupd  sufficient,  except  for  the  fact  that  the  board  claimed  it 
should  contain  a  majority  of  the  taxpayers  of  the  county,  which  was 
determined  to  the  contrary,  in  which  case  there  was  no  discretion  for 
the  board  to  exercise,  and  mandamus  was  available  to  compel  them  to 
give  legal  effect  to  the  petition. — State  ex  rel.  Stringfellow  v.  Board  of 
Commissioners,  62. 

County  Seat — Change — Petition  for  Election — Withdrawal  of  Signers. 

5.  Where  a  petition  for  an  election  to  change  a  county  seat  was  pre- 
sented to  the  board  of  commissioners,  it  was  the  board's  duty  to  act  on 
the  petition  as  presented;  and  hence  no  signer  could  make  an  effective 
withdrawal  of  his  name  after  the  board  had  passed  on  the  sufficiency  of 
the  petition. — State  ex  rel.  Stringfellow  v.  Board  of  Commissioners,  62. 

Same — Removal — Petition — Form. 

6.  A  petition  for  an  election  for  the  removal  of  a  county  seat  was 
not  objectionable  because  it  was  made  up  of  several  parts  or  of  smaller 
single  petitions  which  were  attached  together  in  order  to  make  one  peti- 
tion, if  it  contained  a  sufficient  number  of  signers. — State  ex  rel.  String- 
fellow v.  Board  of  Commissioners,  62. 
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Mandamus — County  Seat — Change — Petition — Defenses. 

7.  In  mandamus  to  compel  county  commissioner!  to  give  effect  to  a 
petition  for  an  election  to  change  a  county  seat,  the  commissioners  were 
not  entitled  to  defend  on  the  ground  that  their  action  was  influenced 
by  statements  of  relator's  counsel,  and  that  they  acted  on  the  question 
with  undue  haste  at  hit  request. — State  ex  rel.  Stringfellow  v.  Board 
of  Commissioners,  62. 

CRIMINAL  LAW. 
Statutes — Construction. 

1.  Revised  Codes,  section  8369,  making  the  keeping  open  and  maintain- 
ing of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  so  far  as  it 
is  penal  is  to  be  construed  in  accordance  with  section  8096,  which  pro- 
Tides  that  the  rule  of  the  common  law  that  penal  statutes  are  to  be 
strictly  construed  has  no  application  to  the  Code,  and  that  all  its  provi- 
sions are  to  be  construed  according  to  the  fair  import  of  their  terms 
with  a  view  to  effect  its  object  and  to  promote  justice. — State  v.  Fenny, 
118. 

Sunday  Theater — Statutory  Construction. 

2.  Revised  Codes,  section  8369,  making  the  keeping  open  and  main- 
taining of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  is  not 
directed  toward  the  keeping  open  and  maintaining  of  a  theater  building, 
but  refers  to  the  class  of  entertainment  or  performance  therein,  or  in 
some  other  manner,  furnished — State  v.  Penny,  118. 

Same — Statutory  Offenses — Evidence. 

3.  In  a  prosecution  for  keeping  open  and  maintaining  a  theater  on 
Sunday  in  violation  of  Revised  Codes,  section  8369,  making  such  action 
a  misdemeanor,  the  fact  that  the  show  is  sometimes  called  a  theater  is 
immaterial  where  there  is  also  a  particular  description  of  the  class  of 
entertainment  furnished. — State  v.  Penny,  118. 

Same— Amusements—Statutes — Police  Power. 

4.  Laws  relating  to  Sunday  performance  of  theaters  and  playhouses 
are  laws  passed  in  the  exercise  of  the  police  power  for  the  promotion 
of  the  public  peace,  order,  and  morals. — State  v.  Penny,  118. 

Same— Regulation  Statutes — Police  Power — Presumption. 

5.  Penal  statutes  enacted  in  the  exercise  of  the  police  power  in  rela- 
tion to  the  keeping  open  and  maintaining  of  theaters,  playhouses,  and 
other  amusements  on  Sunday,  are  presumed  to  be  reasonable  as  enacted. 
SUte  v.  Penny,  118. 

Same— Constitutional  Law — "Police  Power." 

6.  The  "police  power"  is  a  term  which  has  relation  to  a  power  to 
enact  a  system  of  regulations  tending  to  the  health,  order,  convenience, 
and  comfort  of  the  state's  inhabitants  and  to  the  prevention  and  punish- 
ment of  public  injuries  and  offenses. — State  v.  Penny,  118. 

Same — Theaters  and  Shows — Statutes — Moving  Pictures— Sunday  Perform- 
ances. 

7.  The  operation  of  a  moving  picture  show  on  Sunday  in  which  the 
pictures  shown  were  of  a  clean  and  moral  character,  were  approved  by 
a  general  board  of  censors  located  in  another  state,  and  were  accom- 
panied by  piano  selections  and  vocal  music,  is  not  a  violation  of  Re- 
vised Codes,  section  8369,  making  every  person  who  on  Sunday,  or  the 
first  day  of  the  week,  keeps  open  or  maintains  or  aids  in  opening  or 
maintaining  any  theater,  playhouse,  dance-house,  racetrack,  gambling- 
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house,  concert  saloon,  «r  variety  haD,  guilty  of  a  misdemeanor. — State 
t.  Penny,  118. 

8tane— Statutes— "Theater"--"Show." 

8.  The  word  "theater/'  as  used  in  section  8369,  Bevised  Codes,  making 
it  a  misdemeanor  to  keep  open  and  maintain  a  theater  on  Sunday, 
means  a  theatrical  performance  or  entertainment  and  does  not  include 
all  shows,  though  a  "show"  includes  a  theatrical  performance. — State  v. 
Penny,  118. 

Instructions — Error — Bill  of  Exceptions. 

9.  Error  in  instructions  cannot  be  considered  on  appeal  in  a  criminal 
case  where  the  record  does  not  contain  a  bill  of  exceptions. — State  v. 
Cooke,  329. 

DAMAGES. 
Excessive, — see  Personal  Injuries,  18,  21,  32. 
For  death  of  minor, — see  Parent  and  Child,  1-8. 
Measure  of,  for  loss  of  services  of  minor, — see  Personal  Injuries,  13. 
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Beservoirs — Breaking  of  Dams — Injury  to  Property— "Concurrent"  Acts  of 
Negligence — Pleading  and  Proof. 

1.  Allegations  in  plaintiff's  complaint  in  an  action  for  damages  to  his 
premises  caused  through  the  flooding  thereof,  by  reason  of  defendant's 
negligent  construction,  use  and  maintenance  of  two  reservoir  dams, 
and  the  breaking  of  the  lower  one,  examined  and  held  not  to  plead 
such  interdependent  or  "concurrent"  acts  of  negligence  as  to  make  it 
incumbent  upon  plaintiff  to  prove  negligence  as  to  both  dams,  but  that 
proof  of  negligence  as  to  the  lower  one  was  sufficient. — Frederick  v. 
Hale,  153. 

Same— Breaking  of  Dams — Evidence — Admissibility. 

2.  Evidence  as  to  the  condition  of  a  dam  fourteen  years  prior  to  its 
breaking,  and  relative  to  the  making  of  any  improvements  on  it  during 
that  interval,  was  properly  admitted  to  show  that  its  owner  had  suffi- 
cient opportunity  to  ascertain  the  defects  therein  and  remedy  them, 
and  also  for  the  purpose  of  making  a  comparison  between  its  then 
condition  with  that  prevailing  immediately  prior  to  its  giving  way. — 
Frederick  v.  Hale,  153. 

Same — Expert  Testimony — When  Inadmissible. 

3.  An  offer  to  prove,  by  an  experienced  placer  miner,  the  extent  of  the 
damage  to  plaintiff's  ditches  and  flumes  caused  by  the  breaking  of  de- 
fendant's reservoir  dam  and  the  consequent  flooding  of  the  former's 
premises,  was  properly  refused,  the  witness  not  having  first  been  shown 
to  ever  have  been  in  the  gulch  where  the  flood  occurred  or  know  any- 
thing of  the  extent  to  which  plaintiff's  property  was  damaged,  or  the 
size  and  amount  of  fluming  or  quality  of  material  involved  in  its  con- 
struction, or  the  condition  in  which  it  was  left  by  the  flood. — Frederick 
t.  Hale,  153. 

Same — Defenses — Act  of  God — Proper  Instruction. 

4.  The  court's  instruction  that  if  the  injury  to  plaintiff's  property 
was  occasioned  by  a  combination  of  defendant's  negligence  and  an 
act  of  God,  he  would  still  be  entitled  to  recover  if  the  alleged  negli- 
gence was  a  proximate  cause  of  the  injury,  correctly  stated  the  law. — 
Frederick  v.  Hale,  153. 
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DEATH. 
Damages  for  wrongful, — see  Parent  and  CKild,  1-6;  Personal  Injuries,  33. 

DEFAULT  JUDGMENTS. 
Opening  of, — see  Judgments,  2-7,  10-17. 

DEFEN8ES. 
Act  of  God, — see  Instructions,  5. 
Contributory  negligence, — see  Pleading  and  Practice,  6. 
To  mandamus, — see  Counties,  7. 

DEMURRER. 

Sufficiency  of  complaint  in  the  absence  of  special  demurrer, — see  Pleading 

and  Practice,  8,  12,  17. 

DEPOSITIONS. 
Manner  of  Taking — Stipulation. 

1.  Depositions  examined  and  held  to  have  been  taken  in  conformity 
with  a  stipulation  of  counsel. — Isman  v.  Altenbrand,  188. 

Costs — Notary's  Fees. 

2.  In  taxing  costs,  the  amount  of  a  notary's  fee  for  taking  deposi- 
tions, in  another  state,  will  not  be  computed  according  to  the  statutes 
of  Montana,  but  a  sum  which  was  reasonable  under  the  circumstances 
at  the  place  the  depositions  were  taken  will  be  allowed. — Isman  v. 
Altenbrand,  188. 

Same. 

3.  The  cost  of  taking  a  party's  deposition  for  himself  is  not  taxable 
as  costs  against  the  other  party. — Isman  v.  Altenbrand,  188. 

DISCRETION. 
Vacation  of  default  judgment, — see  Judgments,  4,  11,  13,  16. 

Mandamus — Official  Duty — County  Commissioners — County  Seat — Change, 
1.  Where  a  petition  signed  by  a  majority  of  the  ad  valorem  taxpayers 
of  a  county,  who  were  qualified  voters,  for  the  change  of  a  county  seat, 
as  required  by  Revised  Codes,  section  2852,  was  submitted  to  the  county 
commissioners,  and  was  denied  because  it  did  not  contain  a  majority 
of  the  taxpayers  of  the  county,  it  must  be  presumed  that  the  petition 
was  found  sufficient,  except  for  the  fact  that  the  board  claimed  it 
should  contain  a  majority  of  the  taxpayers  of  the  county,  which  was 
determined  to  the  contrary,  in  which  case  there  was  no  discretion  for 
the  board  to  exercise,  and  mandamus  was  available  to  compel  them  to 
give  legal  effect  to  the  petition. — State  ex  rel.  Stringfellow  v.  Board 
of  Commissioners,  62. 

DISMISSAL. 
Of  appeal, — see  Appeal  and  Error,  4,  13,  14. 

DISTRICT  COURTS. 
Jurisdiction  in  probate  matters, — see  Probate  Proceedings,  1. 

Orders — Contemporaneous  Construction — Conclusiveness. 

1.  The  rule  that,  where  the  terms  of  an  agreement  are  in  any  respect 
doubtful  or  uncertain,  and  the  parties  thereto  have  by  their  own  con- 
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duct  placed  a  construction  upon  it  which  is  reasonable,  snch  construc- 
tion will  be  adopted  by  the  courts,  held  applicable  to  an  order  of 
court— State  ex  rel.  Hickey  v.  District  Court,  496. 

DIVORCE. 
Payment  of  alimony, — see  Mandamus,  2. 

DURESS. 
See  Contracts,   1* 

ELECTIONS. 
Change  of  county  seat, — see  Counties,  1-7. 
Nomination  by  Petition— Officers— "Judicial  Officers." 

1.  Held,  that  the  term  "judicial  offices"  in  Laws  1909,  chapter  113, 
requiring  nominations  for  judicial  offices  to  be  made  by  petition  only 
as  provided  by  Revised  Codes,  section  524,  does  not  include  a  senator, 
the  term  "judicial  officers"  being  limited  to  judges  of  the  supreme 
and  district  courts,  justices  of  the  peace,  and  judges  ef  other  inferior 
courts.— State  ex  rel.  Haviland  v.  Beadle,  174. 

Voting  Machines — Placing  Devices  upon — Injunction. 

2.  Injunction  granted  to  restrain  defendants  from  placing  a  certain 
device  upon  voting  machines. — Breen  v.  Beadle,  583. 

ELECTRICITY. 
See  Personal  Injuries,  24,  25. 

EMINENT   DOMAIN. 
Public  Lands— State — Consent  to  be  Sued — Statutes. 

1.  Held,  that  by  subdivision  2  of  section  7333,  Revised  CodeR,  pro- 
viding that  private  property  which  may  be  taken  under  the  eminent 
domain  statute,  includes,  among  others,  lands  belonging  to  the  state, 
the  commonwealth  has  expressly  given  its  consent  to  be  sued  in  an 
action  looking  to  the  acquisition  of  such  lands.— State  ex  rel.  Galen  v. 
District  Court,  105. 

State  School  Lands — Manner  of  Disposal. 

2.  Title  in  fee  to  lands  granted  to  the  state  by  section  10  of  the  En- 
abling Act  for  common  school  purposes,  cannot  be  acquired  by  con- 
demnation proceedings;  such  lands  must  be  disposed  of  at  public  sale. 

State  ex  rel.  Galen  v.  District  Court,  105. 

EQUITY. 
Findings  in  equity  cases  conclusive,  when, — see  Appeal  and  Error   15. 

ESTATES  OF  DECEASED  PERSONS. 
See  Probate  Proceedings. 

ESTOPPEL. 

Cities  and   Towns— Streets — Prescription — Payment  of  Taxes. 

1.  Defendant  city  was  not  estopped  to  assert  that  its  right  to  the  land 
in  controversy  had  been  acquired  by  prescription,  because  of  its  ac- 
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eeptanee  of  taxes  thereon  from  plaintiff  which  had  been  erroneously 
assessed  and  collected  by  officers  over  whom,  under  certain,  statutes,  it 
had  no  control.— Lockey  v.  City  of  Bozeman,  387. 

EVIDENCE. 
Sufficiency — Verdiet. 

1.  In  civil  actions,  where  the  evidence  is  conflicting,  a  preponderance 
of  the  evidence  is  the  least  that  will  support  a  verdict.  (Revised  Codes, 
sec.  8028.)— Flaherty  ▼.  Butte  Electric  By.  Co.,  89. 

Same. 

2.  Where,  in  civil  actions,  the  evidence  is  not  conflicting,  the  verdict 
must  be  in  favor  of  the  party  who  has  the  affirmative  of  an  issue  and 
who  has  produced  the  uncontradicted  evidence  in  support  of  it — 
Flaherty  v.  Butte  Electric  By.  Co.,  89. 

8ame— Insufficiency  of  Evidence — New  Trial — When  Proper. 

3.  One  who  has  recovered  a  verdict  in  his  favor  in  a  sum  less  thin 
he  deems  himself  entitled  to  under  the  evidence,  may,  under  subdi- 
vision 6,  section  6794,  Revised  Codes,  ask  for  a  new  trial  on  the  ground 
of  insufficiency  of  the  evidence  to  sustain  the  verdict. — Flaherty  v. 
Butte  Electric  Ry.  Co.,  89. 

Death  of  Minor — Parents'  Expectation  of  Pecuniary  Benefit — Evidence- 
Question  for  Jury. 

4.  In  an  action  for  the  death  of  the  plaintiff's  minor  son,  evidence 
held  sufficient  to  go  to  the  jury  on  the  question  whether  the  plaintiff 
had  a  reasonable  expectation  of  receiving  pecuniary  aid  from  his  son 
both  before  and  after  his  majority.— Oilman  v.  The  Q.  W.  Dart  Hard- 
ware Co.,  96. 

Same — Damages — Expectancy  of  Life — Evidence. 

5.  In  an  action  by  a  father  for  the  death  of  a  minor  son,  the  jury,  in 
fixing  damages,  can  consider  the  expectancy  of  life  of  the  deceased  only 
to  show  that  he  would  probably  have  outlived  his  father. — Oilman  v. 
The  G.  W.  Dart  Hardware  Co.,  96. 

Same — Damages — Pecuniary  Benefit — Evidence — Mortality  Tables. 

6.  In  an  action  for  the  death  of  a  minor  son,  the  jury,  in  computing 
the  father's  expectancy  of  life,  and  in  reaching  the  amount  required  to 
purchase  an  annuity  equal  to  his  expectation  of  pecuniary  benefit  from 
the  life  of  his  son,  may  be  guided  by  the  standard  mortality  and  an- 
nuity tables. — Oilman  v.  The  O.  W.  Dart  Hardware  Co.,  96. 

Exclusion — Objection — Record. 

7.  Where  the  record  on  appeal  fails  to  disclose  any  ruling  by  the 
trial  court  on  an  objection  to  the  admission  of  evidence,  the  supreme 
court  has  nothing  to  review. — Frederick  v.  Hale,  153. 

Objection — When  too  Late. 

8.  An  objection  to  a  question  which  was  not  interposed  until  after 
the  witness  had  answered,  was  properly  overruled  because  made  too 
late. — Frederick  v.  Hale,  153. 

Offer  of  Proof — Exclusion — When  Proper. 

9.  An  offer  of  proof  containing  some  matters,  evidence  relating  to 
which  was  competent,  and  others  with  reference  to  which  testimony 
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was  in  admissible,  was  properly  excluded  in  its  entirety. — Frederick  t. 
Hale,  153. 

Exclusion — Absence  of  Offer  of  Proof — Review. 

10.  Where  counsel  for  appellant  failed  to  make  an  offer  to  prove,  after 
an  objection  to  a  question  propounded  by  him  to  a  witness  had  been 
sustained,  the  supreme  court  is  in  no  position  to  determine  whether 
prejudice  resulted  to  him  from  the  court's  ruling. — Frederick  v.  Hale, 
153. 

Negligence— Pleading  and  Proof — Proximate  Cause. 

11.  Proof  of  all  of  several  acts  of  negligence  charged  in  the  complaint 
is  not  necessary  in  order  to  entitle  plaintiff  to  recover.  Proof  of  any 
one  of  such  acts,  if  shown  to  be  a  proximate  cause  of  the  injury,  is 
sufficient. — Frederick  v.  Hale,  153. 

Same — "Concurrent"  Acta — Proof. 

12.  Where  several  acts  of  negligence  are  alleged  in  the  complaint  as 
having  brought  about  plaintiff's  injury,  and  the  pleading  discloses  that 
no  one  of  the  acts  of  itself  would  have  caused  it,  but  that  the  con- 
currence of  all  was  necessary  to  that  result,  proof  of  all  such  acts  is  a 
prerequisite  to  recovery. — Frederick  v.  Hale,  153. 

Reservoirs — Breaking  of  Dams — Evidence— Admissibility. 

13.  Evidence  as  to  the  condition  of  a  dam  fourteen  years  prior  to  its 
breaking,  and  relative  to  the  making  of  any  improvements  on  it  during 
that  interval,  was  properly  admitted  to  show  that  its  owner  had  suffi- 
cient opportunity  to  ascertain  the  defects  therein  and  remedy  them, 
and  also  for  the  purpose  of  making  a  comparison  between  its  then 
condition  with  that  prevailing  immediately  prior  to  its  giving  way. — 
Frederick  v.  Hale,  153. 

Same — Expert  Testimony— When  Inadmissible. 

14.  An  offer  to  prove,  by  an  experienced  placer  miner,  the  extent  of 
the  damage  to  plaintiff's  ditches  and  flumes  caused  by  the  breaking  of 
defendant's  reservoir  dam  and  the  consequent  flooding  of  the  former's 
premises,  was  properly  refused,  the  witness  not  having  first  been  shown 
to  evet  have  been  in  the  gulch  where  the  flood  occurred  or  know  any- 
thing of  the  extent  to  which  plaintiff's  property  was  damaged,  or  the 
size  and  amount  of  fluming  or  quality  of  material  involved  in  its  con- 
struction, or  the  condition  in  which  it  was  left  by  the  flood. — Frederick 
v.  Hale,  153. 

Admissions — Admissibility. 

15.  Anything  a  party  said  on  or  off  the  witness-stand  is  admissible 
in  evidence  against  him,  if  relevant  and  material. — Isman  v.  Alten- 
brand,  188. 

Same. 

16.  Evidence  of  defendant's  admissions,  at  the  first  trial  in  an  action 
on  his  guaranty  of  rent,  that  the  rent  was  unpaid,  had  the  same  effect 
as  such  an  admission  in  his  pleading. — Isman  v.  Altenbrand,  188. 

Personal  Injuries — Admissibility. 

17.  Testimony  of  plaintiff  tending  to  describe  his  surroundings  at  the 
time  of  the  accident  was  properly  admitted,  though,  in  doing  so,  he 
detailed  the  difficulties  he  encountered  in  extricating  himself  from  his 
perilous  situation  after  his  injury,  on  account  of  not  finding  a  board 
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on  the  trestle  om  which  he  was  engaged  at  the  time,  which  had  beea 
at  that  place  theretofore.— Stewart  v.  Pittsburg  &  Mont.  C.  Co.,  200. 

Admissibility — Harmless  Error. 

18.  The  admission  in  evidence  of  a  conversation  between  plaintiff  and 
defendant's  superintendent,  had  long  after  the  accident,  while  the 
former  was  in  the  employ  of  defendant,  in  the  course  of  which  the 
ed  the  superintendent  if  "he  could  do  anything  for  me 


plaintiff  asked 

lor  my  foot"  (which  "was  burned),  to  which  the  latter  replied  in  the 
negative,  was  nonprejudicial  error.  It  was  immaterial  and  of  no  con- 
sequence   to  either  party.— Stewart  v.  Pittsburg  &  Mont.  C.  Co.,  200. 

Personal  Injuries — Electricity — Evidence— Insufficiency. 

19.  In  a  servant's  action  for  injuries  by  contact  with  an  electric  wire, 
claimed  to  have  been  caused  by  his  employer's  negligence  in  failing 
to  inform  him  of  the  strength  of  the  current  in  the  wires,  evidence 
held  not  to  sustain  a  verdict  for  plaintiff. — Qleason  v.  Missouri  River 
Power  Co.,  238. 

Exclusion — Offer  of  Proof — Necessity. 

20.  The  sustaining  of  an  objection  to  a  question  is  not  reviewable, 
where  no  offer  or  proof  is  made,  and  the  evidence  expected  is  not  dis- 
closed.— Forquer  v.  North,  272. 

Materiality — Motion  to  Strike. 

21.  Where  plaintiff,  a  boy  thirteen  years  old,  was  injured  while  oper- 
ating a  pug-mill  in  a  brick  factory,  proof  that  he  occasionally  threw 
mud  balls  and  threw  water  at  the  men  was  properly  stricken,  where 
no  causal  connection  was  shown  between  such  acts  and  the  injury. — For- 
quer v.  North,  272. 

Judgment — Collateral  and  Direct  Attack — Evidence  Admissible. 

22.  Where  the  main  purpose  of  an  action  was  to  have  a  judgment  set 
aside  which  operated  as  an  obstruction  to  the  sale  of  mortgaged  prop- 
erty under  a  foreclosure  decree,  the  complaint  assailing  such  judgment 
on  the  ground  that  it  was  void  ab  initio  for  want  of  jurisdiction  of 
both  the  subject  matter  and  the  parties  in  the  court  rendering  it,  the 
attack  was  direct  and  not  collateral;  therefore,  all  the  proceedings  by 
means  of  which  jurisdiction  was  sought  to  be  conferred  were  properly 
admitted  in  evidence.— Jenkins  v.  Carroll,  302. 

Written  Contracts — Parol  Evidence — Inadmissibility. 

23.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written  con- 
tract.— Western  Loan  &  Savings  Co.  v.  Smith,  442. 

Expert  Testimony. 

24.  Revised  Codes,  section  7887,  permitting  a  witness  to  give  his  opin- 
ion of  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein, 
means  that  an  expert  witness  may  give  his  opinion  upon  or  about  a 
question  of  science,  art  or  trade.— Copenhaver  v.  Northern  Pacific  By. 
Co.,  453. 

Same— Opinion  Evidence — Conclusions. 

25.  Where,  though  the  conclusions  to  be  drawn  depend  upon  facts 
peculiarly  within  the  knowledge  of  persons  whose  experience  or  study 
enables  them  to  speak  authoritatively  upon  the  subject,  the  jury  are 
able  intelligently  to  draw  conclusions  from  such  facts  when  testified 
to  by  experts,  it  is  their  sole  province  to  do  so;  but  if  the  conclusions 
to  be  drawn,  as  well  as  facts,  depend  upon  professional  or  scientific 
knowledge,  which  one  of  ordinary  training  or  intelligence  does  not  hare, 
the  expert  witnesses  may  give  their  conclusions  from  the  facts  as  well 
as  testify  to  the  facts  themselves. — Copenhaver  v.  Northern  Pacific  By. 
Co.,  453. 

Same. 

26.  A  witness  could  testify  as  to  whether  a  railroad  engine  boiler  was 
in  a  reasonably  safe  condition  for  use,  after  it  had  been  repaired  by 
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placing  a  patch  on  the  flange  joining  the  flue-sheet  and  the  crown- 
sheet,  where  the  question  depended  on  whether  the  patch  had  been 
properly  put  on,  since  the  jury  might  not  be  able  to  intelligently  draw 
a  conclusion  on  that  question  even  if  the  condition  of  the  boiler  was 
shown  by  the  evidence. — Copenhaver  v.  Northern  Pacific  By.  Co.,  453. 

Same — Conclusions — Negligence. 

27.  Where  it  was  a  proper  subject  of  expert  testimony  whether  a  boiler 
was  in  a  reasonably  safe  condition  for  use  after  it  was  repaired,  the 
expert  could  testify  that  it  was  negligence  to  use  the  boiler  in  that 
condition,  the  value  of  his  opinion  being  for  the  jury. — Copenhaver  v. 
Northern  Pacific  By.  Co.,  453. 

Same—Province  of  Court. 

28.  It  is  for  the  trial  court  to  determine  in  the  first  instance  whether 
a  subject  is  proper  for  expert  testimony,  and  when  it  cannot  say  as  a 
matter  of  law  that  the  jurors  are  as  competent  to  determine  the  ques- 
tion as  experts  having  special  knowledge,  gained  from  experience,  ex- 
pert testimony  may  be  admitted. — Copenhaver  v.  Northern  Pacific  By. 
Co.,  453. 

Same — Harmless  Error. 

29.  Where  every  opportunity  was  given  the  parties  to  thoroughly  in- 
vestigate, by  offering  expert  testimony,  the  causes  of  a  boiler  explosion, 
and  no  competent  testimony  on  the  subject  was  excluded,  the  fact  that 
defendant  was  compelled  to  rebut  expert  testimony  offered  by  plaintiff 
and  erroneously  admitted,  by  offering  other  expert  testimony,  was  not 
ground  for  reversing  a  judgment  for  plaintiff;  the  expert  testimony  on 
the  subject  being  sharply  conflicting,  and  the  jury  having  found  for 
plaintiff  after  inspecting  the  wrecked  boiler.— Copenhaver  v.  Northern 
Pacific  By.  Co.,  453. 

Master  and  Servant — Injuries — Actions — Admission  of  Evidence. 

30.  In  an  action  against  a  railroad  company  for  an  engineer's  death 
from  a  boiler  explosion,  it  was  proper  to  exclude  evidence  that  there 
was  a  popular  but  erroneous  impression  that  metal  with  holes  in  it, 
when  heated,  expanded  toward  the  holes  and  made  them  smaller;  the 
popular  impression  being  immaterial. — Copenhaver  v.  Northern  Pacific 
By.  Co.,  453. 

EXECUTION. 
Action  on  bond  staying, — see  Bonds,  2-7. 
Appointment  of  receiver  in  aid  of, — see  Receivers,  2. 

EXECUTOBS. 
See  Probate  Proceedings. 

EXPEBT  TESTIMONY. 
See  Evidence,  14,  24-29. 

FELIOW-SEBVANTS. 
See  Personal  Injuries,  35. 

FINDINGS. 

In  equity  cases,  conclusive,  when, — see  Appeal  and  Error,  15. 

When  Implied. 

1.  Where  the  court's  findings  are  general  in  terms,  any  finding  not 
specifically  made  but  necessary  to  support  the  judgment,  will  be  im- 
plied.— Esselstyn  v.  Holmes,  507. 
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fraud. 

Promissory  Notes — Defenses — Rescission  ef  Contract 

1.  In  an  action  to  recover  on  a  promissory  note,  given  as  part  of  fke 
purchase  price  of  an  interest  in  a  coal  mining  lease,  the  defendant 
charged  that  he  was  induced  by  fraud,  on  the  part  of  the  plaintiff,  to 
enter  into  the  contract.  The  evidence  showed  that  after  full  knowl- 
edge of  the  facts  constituting  the  alleged  fraud,  defendant  contracted 
with  plaintiff  for  a  different  interest  in  the  lease,  for  the  same  consid- 
eration; was  anxious  to  work  the  property,  made  partial  payments  oa 
the  note;  and  took  no  steps  whatever  to  rescind  until  after  the  com- 
mencement of  the  action,  some  ten  months  subsequent  to  the  second 
agreement.  Held,  that  under  these  circumstances  the  district  court 
properly  found  in  favor  of  plaintiff. — Turk  v.  Rudman,  L 

Lode  Mining  Claims — Leases — Cancellation— Evidence. 

2.  Evidence  in  an  action  to  cancel  a  contract  ef  lease  and  bond  an  a 
mining  claim,  for  fraud  alleged  to  have  been  perpetrated  by  the  leasees 
on  the  lessors  so  as  to  induce  the  latter  to  enter  into  it,  held,  not  to 

Oonderate  against  the  trial  court's  findings  in  favor  of  defendants.— 
v.  Mason,  232. 

Burden  ef  Proof. 

S.  One  who  claims  that  he  was  induced  to  enter  into  a  contract 
through  fraud,  in  that  a  certain  fact  was  concealed  from  him,  has  the 
burden  of  proving  that  the  fact  alleged  to  have  been  concealed  was  a 
material  one,  and  that  but  for  the  concealment  he  would  not  have  be- 
come a  party  to  the  agreement. — Murray  v.  White,  123. 

Public  Lands — Conveyance — Pleading  and  Proof. 

4.  One  contending  that  a  contract  entered  into  between  himself,  as  a 

Qualified  entryman  upon  public  lands,  and  a  person  who  was  disquali- 
ed,  by  the  terms  of  which  the  former  was  to  secure  patent  to  suck 
lands  and  thereafter  convey  to  the  latter,  should  not  be  specifically  en- 
forced because  fraudulent,  must  plead,  and  has  the  burden  of  proving, 
that  the  transferee  was  disqualified  to  take  patent  in  his  own  name. — 
Murray  v.  White,  423. 

Same — Mineral  and  Agricultural. 

5.  Certain  public  lands  may  be  valuable  for  both  mineral  and  agri- 
cultural purposes,  hence  one  person  may  assert  a  mineral  application 
and  another  an  agricultural  one  for  the  same  parcel  of  land,  without 
the  conduct  of  either  being  open  to  the  imputation  of  fraud. — Murray 
v.  White,  423. 

GARNISHMENT. 

Previous  Assignment — Indemnity  Bond — Payment  by  Garnishee — Liability 
of  Officer  and  Sureties. 

1.  Held,  on  the  authority  of  Merchants1  f  Miners'  Hat.  Bank  v. 
Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586,  45  Pac.  218,  47  L.  R.  A. 
737,  that  neither  a  constable  nor  a  judgment  creditor  upon  whose  in- 
struction the  former  garnisheed  and  was  paid  moneys  claimed  by  plain- 
tiff to  have  previously  been  assigned  to  him,  of  which  fact  both  the 
constable  and  the  garnishee  had  knowledge,  which  funds  tne  constable 
applied  to  the  satisfaction  of  the  creditor's  judgment,  nor  the  sureties 
on  an  indemnity  bond  given  the  officer  by  the  judgment  creditor,  were 
liable  for  the  money  paid  over  by  the  garnishee. — Whipps  v.  Lowney. 
546. 

GOODWILL. 
8ee  Trade  Names,  1. 
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GUARANTY  AND  SURETYSHIP. 

Action  to  recover  on  guaranty  of  rent,  burden  of  proof,— Bee  Landlord  and 

Tenant,  1. 

See,  also,  Bonds. 

HARMLESS  ERROR. 
See  Appeal  and  Error,  1,  2,  6,  9,  10,  23;  Evidence,  18,  29. 

HIGHWAYS. 
See  Streets. 

INFANTS. 
See  Minors. 

INFORMATION  AND  BELIEF. 
Sufficiency  of  affidavit  on, — see  Affidavits,  L 

INJUNCTION. 
See,  also,  Elections,  2;   Taxation,  1-5. 

Preliminary  Injunction — Effect. 

1.  The  office  of  a  preliminary  injunction  is  to  preserve  the  statu*  quo 
until  on  final  hearing  the  court  may  grant  full  relief. — Donlan  v. 
Thompson  Falls  Copper  &  Milling  Co.,  257. 

Same — Appearance — Motion  to  Dissolve. 

2.  A  motion  to  dissolve  a  temporary  injunction  is  not  an  appearance 
in  the  action. — Donlan  v.  Thompson  Falls  Copper  &  Milling  Co.,  257. 

Same — Pleading — Motion  to  Vacate  Preliminary  Injunction. 

3.  Section  6719,  Revised  Codes,  provides  for  a  default  for  want  of 
answer,  demurrer,  motion,  or  special  appearance,  coupled  with  a  mo- 
tion, etc.,  filed  within  the  time  required  for  answer,  and  section  7149 
declares  that  after  appearance,  a  defendant,  or  his  attorney,  is  entitled 
to  notice  of  all  subsequent  proceedings  for  which  notice  is  required  to 
be  given.  Held,  that  where  defendants  filed  no  pleadings  except  a 
motion  to  dissolve  a  preliminary  injunction,  until  after  the  time  to 
answer  had  expired,  their  default  was  properly  entered  without  notice, 
though  such  motion  be  regarded  as  an  appearance. — Donlan  v.  Thomp- 
son Falls  Copper  &  Milling  Co.,  257. 

Same — Judgment  by  Default — Vacation — When  Refusal  Proper. 

4.  Where  defendant's  attorney  mistakenly  determined  that  there  was 
no  necessity  for  appearing  in  the  main  action,  until  the  day  set  for 
hearing  a  motion  to  dissolve  a  preliminary  injunction,  which  was  subse- 
quent to  the  expiration  of  the  time  to  answer  fixed  by  the  summons, 
and  no  attempt  was  made  to  file  any  pleading  in  accordance  with  the 
mandate  of  the  summons,  defendants  were  not  entitled  to  the  vacation 
of  a  judgment  entered  against  them  by  default,  on  the  ground  of  mis- 
take, inadvertence,  surprise,  or  excusable  neglect. — Donlan  v.  Thompson 
Falls  Copper  &  Milling  Co.,  257. 

Temporary  Injunction — When  Proper — Unlawful  Detainer. 

5.  Held,  that  injunction  lies  in  aid  of  an  action  for  unlawful  de- 
tainer, even  though  such  action  is  summary  and  usually  speedy  and 
adequate  to  oust  defendant  from  his  unlawful  possession,  where,  owing 
to  the  peculiar  character  in  which  the  property  is  intended  to  be  en- 
joyed, or  where  the  rights  obstructed  by  defendant  are  of  such  a  na- 
ture that  the  damages  sustained  are  incapable  of  computation  in  money. 

Srovisional  relief  is  imperatively  necessary  to  preserve  the  subject  of 
tigation  until  final  judgment. — City  of  Bozeman  v.  Bohart,  290. 
42  Mont.— 40 


626  Instructions. 

Same— Repetition  of  Trespasser 

6.  Belief  by  way  of  injunction  may  be  granted  to  protect  the  owner 
of  land  against  a  repetition  of  wanton  trespasses  for  which  adequate 
compensation  cannot  be  given  by  way  of  damages. — City  of  Bozeman  v. 
Bohart,  290. 

Same — Municipal  Corporations — Disposition  of  Garbage — Interference  With. 

7.  A  city  leased  certain  lands  owned  by  it,  and  lying  about  a  mile 
from  its  limits,  to  defendant  for  agricultural  purposes,  reserving  to 
itself  a  small  portion  thereof  for  dumping  ground  of  its  garbage, 
burial  of  dead  animals,  etc.,  and  making  it  the  duty  of  the  lessee,  as 
part  consideration  for  the  contract,  to  make  speedy  disposition  of  such 
refuse,  the  employees  of  the  city  to  have  free  access  to  the  land  at  all 
times  for  dumping  purposes.  The  lessee  having  failed  to  perform  the 
duties  imposed  upon  him  by  the  agreement,  the  city  abrogated  it.  and 
brought  an  action  for  unlawful  detainer,  and  as  ancillary  relief  asked 
that  pending  suit,  defendant  be  enjoined  from  interfering  with  its 
agents  and  employees  in  the  use  of  the  land  reserved  for  the  purposes 
indicated.  Held,  under  the  rule  declared  by  paragraph  1  above,  that 
the  district  court  properly  granted  an  injunction  pendente  lite. — City 
of  Bozeman  ▼.  Bohart,  290. 

Same — Insolvency — Complaint — Sufficiency. 

8.  The  damages  likely  to  result  to  plaintiff  city  from  the  wrongful 
acts  of  defendant  in  interfering  with  its  employees  in  the  6peedy  dis- 
position of  the  garbage,  dead  animals,  etc.,  during  the  heat  of  the  sum- 
mer, and  thus  endangering  the  health  of  its  inhabitants,  having  been 
such  as  to  be  incapable  of  measurement  in  money,  the  absence  of  an 
allegation  in  the  complaint  that  defendant  was  insolvent  did  not  ren- 
der the  pleading  insufficient  to  warrant  the  granting  of  a  temporary 
injunction.  Under  such  circumstances  injunctive  relief  was  proper, 
irrespective  of  the  financial  condition  of  defendant. — City  of  Bozeman 
v.  Bohart,  290. 

Trade  Names — Exclusive  Use. 

9.  Held,  that  the  district  court  properly  refused  to  enjoin  the  defend- 
ant from  using  the  trade  name  "Owl  Creek  Coal"  in  the  sale  of  coal 
which  the  court  found  was  mined,  in  common  with  that  dealt  in  by 
plaintiff,  in  a  region  of  county  known  as  the  owl  creek  coal  field,  which 
name  had  not,  by  long  association  with  plaintiff's  coal  business,  ac- 
quired a  peculiar  or  secondary  meaning. — Esselstyn  v.  Holmes,  507. 

Beal  Property — Parol  Licenses — Revocation. 

10.  Under  the  rule  that  a  parol  license  is  revocable  at  the  will  of  the 
licensor,  even  though  the  licensee  has  expended  money  in  reliance 
thereon  which  will  be  lost  to  him  by  the  revocation,  held,  that  plaintiff 
who,  with  the  verbal  consent  of  the  owner  of  farm  lands  adjoining  his 
own,  had  constructed  a  private  roadway,  of  a  permanent  character, 
and  at  an  expense  of  $1,200  and  three  years'  labor,  from  his  dwelling 
to  the  public  road  over  a  portion  of  the  latter's  premises,  fencing  it, 
was  properly  denied  an  injunction  to  prevent  the  heirs  of  the  licensor 
from  obstructing  such  way. — Lewis  v.  Patton,  528. 

INSOLVENCY. 
Not  alone  sufficient  to  justify  appointment  of  receiver, — see  Corporations,  2. 

See,  also,  Injunction,  8. 

IN8TBUCTIONS. 
Defects — Duty  of  Counsel. 

1.  If  the  charge  to  the  jury  does  not  set  forth  the  issues  in  a  given 
case  as  fully  as  counsel  desires  it  is  his  duty  to  offer  an  instruction  to 
remedy  the  defect;  if  he  fails  in  this  respect  he  will  not  be  heard  to 
complain  on  appeal. — Frederick  v.  Hale,  153. 
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Settlement — Failure  to  Object — Review. 

2.  Unless  an  objection  to  an  instruction  fought  to  be  reviewed  on 
appeal  was  made  at  the  time  the  instructions  were  settled  the  supreme 
court  may  not  consider  the  alleged  error.  (Be v.  Codes,  sec.  6749.) — 
Frederick  v.  Hale,  153. 

Submitting  Pleadings  to  Jury — Harmless  Error. 

3.  Alleged  error  in  an  instruction  submitting  to  the  jury  the  pleadings 
in  the  cause  for  a  more  complete  understanding  of  the  issues  involved, 
held,  not  to  have  prejudiced  appellant. — Frederick  v.  Hale,  153. 

To  be  Considered  as  a  Whole. 

4.  The  charge  of  the  court  must  be  considered  as  a  whole,  and  if,  in 
its  entirety,  it  fairly  presents  the  questions  involved,  it  will  be  held 
sufficient. — Frederick  v.  Hale,  153. 

Injury  to  Property — Defenses — Act  of  God — Proper  Instruction. 

5.  The  court's  instruction  that  if  the  injury  to  plaintiff's  property  was 
occasioned  by  a  combination  of  defendant's  negligence,  and  an  act  of 
God,  he  would  still  be  entitled  to  recover  if  the  alleged  negligence  was 
a  proximate  cause  of  the  injury  correctly  stated  the  law. — Frederick  v. 
Hale,  153. 

Negligence — Improper  Instructions. 

6.  An  offered  instruction  in  a  personal  injury  action  which  ignored 
the  question  of  plaintiff's  negligence  having  been  a  proximate  or  con- 
tributing cause  of  his  injury,  but  made  his  bare  negligence  determina- 
tive of  his  right  to  recover,  was  properly  refused. — Stewart  v.  Pittsburg 
&  Mont.  C.  Co.,  200. 

Ob j  ection — Review. 

7.  Where  an  objection  made  to  an  instruction  on  appeal  was  not  pre- 
sented to  the  trial  court,  it  could  not  be  considered. — Forquer  v.  North, 
272. 

Criminal  Law — Bill  of  Exceptions — Review. 

8.  Revised  Codes,  section  9271,  paragraph  4,  prohibiting  reversal  by 
the  supreme  court  for  error  in  instructions  where  such  error  was  not 
specifically  pointed  out  and  excepted  to  at  the  settlement  of  the  in- 
structions and  the  error  and  exception  incorporated  and  settled  in  a  bill 
of  exceptions,  is  mandatory,  so  that  error  in  instructions  cannot  be  con- 
sidered on  appeal  in  a  criminal  case  where  the  record  does  not  contain 
a  bill  of  exceptions. — State  v.  Cook,  329. 

INSURANCE. 
See  Life  Insurance. 

INTENT. 
See  Presumptions,  8. 

INTEREST. 

Calculable  from  what  date,  presumption, — see  Building  and  Loan  Asso- 
ciations, 2. 

JUDGMENTS. 

On  Appeal — Entry  by  Clerk  of  District  Court — Ministerial  Duty. 

1.  The  duty  which  section  7120,  Revised  Codes,  imposes  upon  the  clerk 
of  the  district  court  in  requiring  him  to  enter  on  his  docket  the  judg- 
ment of  the  supreme  court  rendered  in  any  case  before  it  on  appeal,  is 
a  purely  ministerial  one. — State  ex  reL  Dolenty  v.  District  Court,  170. 
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By  Default — Appearance. 

2.  Under  Revised  Codes,  section  6719,  permitting  judgments  by  de- 
fault on  failure  to  answer  or  to  challenge  the  jurisdiction  of  the  court 
by  answer,  demurrer,  motion,  or  special  appearance,  coupled  with  a 
motion,  within  the  time  specified  in  the  summons,  or  such  further  time 
as  oiay  be  granted,  etc.,  a  mere  appearance  by  the  defendant  will  not 
prevent  the  entering  of  his  default. — Donlan  y.  Thompson  Falls  Copper 
&  Milling  Co.,  257. 

Same — Pleading — Motion  to  Vacate  Preliminary  Injunction. 

3.  Held,  that  where  defendants  filed  no  pleadings  except  a  motion  to 
dissolve  a  preliminary  injunction,  until  after  the  time  to  answer  bad 
expired,  their  default  was  properly  entered  without  notice,  though  such 
motion  be  regarded  as  an  appearance. — Donlan  v.  Thompson  Falls  Cop- 
per k  Milling  Co.,  257. 

Same — Vacation — Discretion. 

4.  Where  defendant's  default  was  properly  entered,  whether  it  should 
be  set  aside  was  within  the  sound  discretion  of  the  trial  court,  with 
the  exercise  of  which  the  appellate  court  will  not  interfere  except  in 
case  of  abuse. — Donlan  v.  Thompson  Falls  Copper  &  Milling  Co.,  257. 

Same — Vacation — Mistake — Inadvertence — Surprise  or  Excusable  Neglect. 

5.  Where  defendant's  attorney  mistakenly  determined  that  there  was 
no  necessity  for  appearing  in  the  main  action,  until  the  day  set  for 
hearing  a  motion  to  dissolve  a  preliminary  injunction,  which 'was  sub- 
sequent to  the  expiration  of  the  time  to  answer  fixed  by  the  summons, 
and  no  attempt  was  made  to  file  any  pleading  in  accordance  with  the 
mandate  of  the  summons,  defendants  were  not  entitled  to  the  vacation 
of  a  judgment  entered  against  them  by  default,  on  the  ground  of  mis- 
take, inadvertence,  surprise,  or  excusable  neglect. — Donlan  v.  Thompson 
Falls  Copper  &  Milling  Co.,  257. 

Same — Vacation — Merits. 

6.  Defendants,  in  a  suit  to  establish  water  rights,  were  not  entitled 
to  a  vacation  of  a  default  judgment,  where  no  answer  stating  a  valid 
defense  was  presented,  and  the  affidavit  in  support  of  the  motion  failed 
to  show  that  defendants  had  a  valid  defense  on  the  merits. — Donlan 
v.  Thompson  Falls  Copper  &  Milling  Co.,  257. 

Same — Vacation — Answer. 

7.  While  a  general  denial  will  suffice  in  a  proper  case  as  an  answer, 
if  made  within  the  time  required,  an  answer  making  a  prima  facie 
showing  of  a  good  defense  is  essential  to  the  opening  of  a  default. — 
Donlan  v.  Thompson  Falls  Copper  &  Milling  Co.,  257. 

Collateral  and  Direct  Attack. 

8.  Where  the  main  purpose  of  an  action  was  to  have  a  judgment  set 
aside  which  operated  as  an  obstruction  to  the  sale  of  mortgaged 
property  under  a  foreclosure  decree,  the  complaint  assailing  such  judg- 
ment on  the  ground  that  it  was  void  db  initio  for  want  of  jurisdiction 
of  both  the  subject  matter  and  the  parties  in  the  court  rendering  it, 
the  attack  was  direct  and  not  collateral;  therefore,  all  the  proceedings 
by  means  of  which  jurisdiction  was  sought  to  be  conferred  were 
properly  admitted  in  evidence. — Jenkins  v.  Carroll,  302. 

Jurisdiction — Appeal  from  Justice's  Court — Presumptions. 

9.  As  in  the  case  of  a  judgment  pronounced  by  a  justice's  court,  so 
in  that  of  one  rendered  by  the  district  court  on  appeal  from  that 
court,  no  presumption  attaches  in  favor  of  such  judgment  until  it 
affirmatively  appears  from  the  proceedings  that  it  had  jurisdiction 
to  render  it. — Jenkins  v.  Carroll,  302. 

By  Default — Vacation — Affidavit  of  Merits — Conclusiveness. 

10.  In  passing  upon  the  sufficiency  of  an  affidavit  of  merits  filed  in 
support  of  a  motion  to  set  aside  a  default  judgment,  the   district 
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court  will  confine  itself  to  an  investigation  thereof  with  a  view  to 
determining  whether  a  prima  facie  defense  is  made  out,  and  will  not 
examine  it  to  ascertain  whether,  taking  the  statements  therein  con- 
tained as  true,  plaintiff  in  alleging  certain  matters  in  his  complaint 
and  affidavit  for  publication  of  summons  practiced  deceit  upon  the 
court  in  procuring  the  order  for  publication. — Smith  v.  Collis,  350. 

Same— Vacation— Summons — Constructive  Service — Discretion. 

11.  Held,  that  the  application  of  a  defaulting  nonresident  defendant 
not  personally  served  with  summons,  like  that  of  one  who  has  been 
personally  served  but  who,  through  mistake,  inadvertence,  surprise 
or  excusable  neglect  suffered  default  to  be  taken  against  him,  to 
have  the  judgment  set  aside,  is  addressed  to  the  sound  legal  discretion 
of  the  district  court,  and  that  the  movant  must  show  (1)  that  he  did 
not  have  actual  notice  of  the  pendency  of  the  action  in  time  to  make 
a  defense,  (2)  that  he  proceeded  promptly  to  have  the  default  set 
aside,  (3)  that  he  has  prima  facie  a  defense  upon  the  merits,  and  (4) 
that  the  judgment,  if  permitted  to  stand,  will  affect  him  injuriously. — 
Smith  v.  Collis,  350. 

Same — Summons — Constructive  Service — Mail — Presumptions. 

12.  Defendants,  to  each  of  whom  copies  of  the  summons  and  com- 
plaint were  mailed  at  their  known  places  of  residence,  are  presumed, 
under  section  7962,  Revised  Codes,  to  have  had  actual  notice  ef  the 
pendency  of  the  action.— Smith  v.  Collis,  350. 

Same — Vacation — Insufficient  Showing. 

13.  Where  nonresident  defendants,  upon  whom  constructive  service 
of  summons  had  been  bad,  after  default  moved  the  court  to  set  aside 
the  judgment  but  failed  to  make  a  showing  that  they  proceeded 
promptly  for  vacation  of  the  default,  and  as  proof  of  the  fact  that 
they  did  not  have  actual  notice  of  the  pendency  of  the  action  in  time 
to  make  a  defense  offered  the  affidavit  of  a  resident  who  could  speak 
only  from  information  and  belief,  the  court  held  not  to  have  abused 
its  discretion  in  refusing  to  set  aside  the  judgment.— Smith  v.  Collis, 
350. 

Vacation  on  Condition — Payment  of  Costs — Construction  of  Order. 

14.  For  failure  to  file  a  reply  to  their  second  amended  answer  within 
a  certain  time,  a  judgment  by  default  was  entered  in  defendants'  favor. 
On  the  third  day  thereafter,  plaintiff  moved  the  court  to  set  aside 
the  judgment,  assigning  as  grounds  of  the  motion,  inadvertence  and 
excusable  neglect.  This  the  court  did,  "conditioned  upon  plaintiff  pay- 
ing within  five  days  all  costs  incurred  by  defendants  since  the  filing 
of  the  second  amended  answer."  At  the  same  time  the  court  granted 
plaintiff  five  days  within  which  to  file  a  reply  and  set  the  cause  for 
trial,  counsel  for  both  parties  waiving  jury  trial.  Held,  under  the 
doctrine  of  contemporaneous  construction,  as  evidenced  by  the  conduct 
of  both  court  and  counsel,  that  the  order  setting  aside  the  default 
judgment  did  not  make  the  payment  of  costs  incurred  by  defendants 
a  condition  precedent  to  its  becoming  effective. — State  ex  rel.  Hickey 
▼.  District  Court,  496. 

When  Premature — Estates  of  Decedents— Pleadings — Service— Time. 

15.  Where  one  of  several  defendants,  represented  by  the  Bame  counsel,, 
died  pending  the  action,  the  authority  of  such  counsel  to  represent  him 
ceased  until  substitution  of  his  administrator.  In  the  interim  between 
the  date  of  his  death  and  such  substitution,  plaintiff  was  unable  to 
serve  its  reply  upon  anyone  representing  decedent's  estate,  but  was 
entitled  to  a  reasonable  time  after  substitution  within  which  to  do  so. 
Hence,  where  no  time  to  file  such  a  pleading  after  substitution  was  al- 
lowed, the  entry  of  default,  so  far  as  it  affected  the  estate  of  deceased,, 
was  premature  and  the  judgment  a  nullity. — State  ex  reL  Hickey  v. 
District  Court,  496. 
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Bj  Default — Vacation — Excusable  Neglect — Discretion. 

16.  The  district  court  did  not  abuse  its  discretion  in  refusing  to  set 
aside  a  default  judgment  on  the  ground  of  excusable  neglect,  where 
the  affidavit  in  support  of  the  motion  alleged,  in  effect,  that  appel- 
lant's attorney  had  misunderstood  the  facts  as  to  the  date  of  the  ser- 
vice of  summons,  and  that  he  neglected  to  make  appearance  for 
defendant  because  busily  engaged  in  court  work. — Vadnais  v.  Eaat  Butte 
Extension  C.  M.  Co.,  543. 

Same — Affidavit  of  Merits — Answer. 

17.  One  who,  in  his  affidavit  filed  in  aid  of  his  motion  seeking  the 
vacation  of  a  default  judgment  on  the  ground  of  excusable  neglect, 
fails  to  show  that  he  has,  prima  facte,  a  defense  to  plain  tiffs  cause 
of  action,  or  tender  an  answer,  is  not  in  a  position  to  complain  of  the 
refusal  of  the  court  to  comply  with  his  request. — Vadnais  v.  East 
Butte  Extension  C.  M.  Co.,  543. 

JURISDICTION. 

Of  district  court  in  probate  proceedings, — see  Probate  Proceedings,  1,  2. 

On  appeal  from  justice's  court, — see  Presumptions,  5. 

Waive — 8ubject  Matter. 

1.  The  parties  to  an  action  cannot  waive  jurisdiction  of  the  subject 
matter  or  confer  it  by  consent. — Jenkins  v.  Carroll,  302. 

JUSTICES'  COUBTS. 
See  Certiorari,  2. 

LANDLORD  AND  TENANT. 

Guaranty  of  Rent — Burden  of  Proof. 

1.  The  complaint,  in  an  action  on  defendant's  guaranty  for  the  pay- 
ment of  rent,  begun  August  14,  1908,  alleged  that  the  rent  had  not 
been  paid  to  plaintiff,  and  the  answer,  filed  on  December  10thy  alleged 
that  defendant  had  not  sufficient  knowledge  or  information  upon  which 
to  base  a  belief,  and  plaintiff's  deposition,  taken  about  March  3,  1909, 
and  read  in  evidence  on  June  3d,  stated  that  all  of  the  rent  remained 
unpaid.  Held,  that  the  burden  was  on  defendant,  at  a  second  trial 
in  which  the  same  depositions  were  put  in  evidence,  to  show  that  the 
rent  had  been  paid  between  the  dates  of  the  taking  of  plaintiff's 
deposition  and  the  second  trial. — Isman  v.  Altenbrand,  188. 

LEASES. 
Action  to  cancel  contract, — see.  Fraud,  2. 


LICENSE. 

Real  Property — Parol  License — Revocation — Injunction. 

1.  Under  the  rule  that  a  parol  license  is  revocable  at  the  will  of  the 
licensor,  even  though  the  licensee  has  expended  money  in  reliance 
thereon  which  will  be  lost  to  him  by  the  revocation,  held,  that  plarntiff 
who,  with  the  verbal  consent  of  the  owner  of  farm  lands  adjoining  his 
own,  had  constructed  a  private  roadway,  of  a  permanent  character, 
and  at  an  expense  of  $1,200  and  three  years'  labor,  from  his  dwelling 
to  the  public  road  over  a  portion  of  the  latter's  premises,  fencing  it, 
was  properly  denied  an  injunction  to  prevent  the  heirs  of  the  licensor 
from  obstructing  such  way. — Lewis  v.  Patton,  528. 

LIFE  INSURANCE. 

Action  on  Mutual  Benefit  Certificate — Sufficiency  of  Evidence. 

1.  In  an  action  on  a  mutual  benefit  certificate,  where  plaintiff  al- 
leged that  insured,  at  his  death,  was  a  member  of  defendant  associa- 
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tion,  in  good  standing,  and  defendant  denied  such  allegations  and 
alleged  affirmatively  that  insured  had  failed  to  pay  or  tender  his 
monthly  dues  for  certain  months,  thereby  being  suspended  from  mem- 
bership, and  plaintiff  by  reply  alleged  that  the  dues  for  one  of  such 
months  were  paid,  but  admitted  that  the  dues  for  the  other  months 
in  question  were  not  paid,  alleging  that  tender  of  such  dues  was 
made  and  refused,  there  was  nothing  for  defendant  to  do  but  to  re- 
but, if  it  could,  any  evidence  as  to  tender,  the  default  in  payment 
of  dues  under  the  by-laws  having  resulted,  ipso  facto,  in  suspension 
of  the  member,  and,  where  plaintiff  rested  her  case  without  attempt- 
ing to  prove  the  tender,  a  nonsuit  was  properly  granted. — Beirne  ▼. 
Modern  National  Reserve,  332. 

Trial — Reception  of  Evidence — Reopening  Case. 

2.  Where,  in  an  action  on  a  benefit  certificate,  defendant  alleged 
failure  to  pay  dues,  and  plaintiff  in  reply  alleged  tender  and  refusal 
to  accept,  and  plaintiff  at  the  trial  rested  her  case  without  attempt- 
ing to  prove  the  tender,  whereupon  defendant  moved  for  a  nonsuit, 
the  court  on  plaintiff's  motion  should  have  allowed  her  to  reopen  her 
case  to  prove  the  affirmative  matter  in  the  reply. — Beirne  v.  .Modern 
National  Reserve,  332. 

MAIL. 

Service  of  summons  by, — see  Presumptions,  9. 

MANDAMUS. 
See  Counties,  4,  7. 

Judgment  on  Appeal — Entry — Clerk  of  District  Court. 

1.  Since  the  duty  of  entering  a  judgment  rendered  by  the  supreme 
court  in  disposing  of  an  appeal  rests  upon  the  clerk  of  the  district 
court  from  which  the  appeal  was  taken,  such  court,  or  its  judge,  may 
not  be  compelled  by  mandamus  to  perform  the  act  thus  imposed  by  law 
upon  the  clerk. — State  ex  reL  Dolenty  v.  District  Court,  170. 

Divorce — Alimony — Enforcement — Contempt   Proceedings. 

2.  Plaintiff,  having  sued  for  a  divorce  from  his  wife,  was  ordered  pen- 
dente lite  to  pay  for  $100  on  the  first  of  each  month.  A  decree  was 
entered  denying  divorce  to  either  party.  On  May  27th  defendant  moved 
for  a  continuance  of  the  alimony,  which  was  denied,  and  an  order  made 
denying  the  same  and  adjudging  her  not  entitled  thereto.  This  order 
by  mistake  was  not  entered  until  October  18th,  when  it  was  entered 
nunc  pro  tunc.  Plaintiff  having  refused  to  pay  further  alimony  de- 
fendant applied  for  process  for  contempt  for  his  failure  to  pay  the 
amount  claimed  to  be  due  on  June  1st.  Held  on  mandamus  that, 
whether  or  not  the  original  order  for  alimony  was  still  in  force,  it 
would  be  improper  to  enforce  payment  by  contempt  process. — State  ex 
reL  Bordeaux  v.  Smith,  Judge,  211.  _^ 

MASTER  AND  SERVANT. 
See  Personal  Injuries,   14-39. 

MINES  AND  MINING. 
Taxation  of  surface  of  unpatented  mining  claims, — see  Taxation,  1-5. 
Mineral  lands, — see  Contracts,  8,  9. 

<Juartz  Claims — Validity,  When  on  Patented  Placer  Claims — "Known"  Veins 
— Proof.  • 

1.  A  quartz  lode  claim  upon  a  patented  placer  depends,  for  its  ulti- 
mate validity  and  value,  upon  the  ability  of  the  locators  to  prove  that 
at  the  time  application  for  patent  to  the  placer  claim  was  made,  it 
(the  placer)  was  known  to  contain  the  vein  upon  which  discovery  of 
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the  quarts  claim  waa  made.  (U.  S.  Rev.  State.,  sec.  2333.) — Kift  ▼. 
Mason,  232. 

Same— Value  of  Quartz  Lode  Within  Boundaries  of  Placer — Evidence. 

2.  Where  at  the  time  a  contract  of  lease  and  bond  on  a  quartz  lode- 
mining  claim,  located  upon  a  patented  placer,  was  entered  into,  said 
claim  was  a  mere  prospect,  the  location  of  which  was  incomplete, 
and  without  ore  of  commercial  value  in  sight,  the  court  was  warranted 
in  finding  that  the  claim  then  did  not  have  a  value  greater  than  $500, 
even  though  subsequent  development  had  demonstrated  that  the  prop- 
erty was  of  much  greater  value. — Kift  v.  Mason,  232. 

Same — Declaratory  Statements — Sufficiency. 

3.  Under  the  rule  that  a  declaratory  statement  of  the  location  of  a 
lode  claim  sufficiently  identifies  the  claim  if  by  any  reasonable  con- 
struction, in  view  of  the  surrounding  circumstances,  notice  is  imparted 
by  it  to  subsequent  locators  that  the  particular  portion  of  the  public 
domain  has  been  located,  a  statement  which  referred  in  its  descriptive 
part  to  a  well-known  patented  claim  (naming  it),  lying  in  the  direc- 
tion indicated  and  at  about  the  distance,  given  in  the  document,  sat- 
isfied the  requirement  of  the  statute  in  this  respect.— Street  v.  Delta 
Mining  Co.,  371. 

Same— Validity  of  Location — Presumptions. 

4.  A  location  of  a  mining  claim  once  shown  to  be  a  valid  and  sub- 
sisting one  will  be  presumed  to  remain  so,  until  the  time  for  doing 
the  annual  representation  work  shall  have  expired,  in  the  absence 
of  proof  of  some  act  or  declaration  evincing  a  present  intention 
on  the  part  of  the  locator  to  abandon  the  claim.— Street  v.  Delta  Min- 
ing Co.,  371. 

Same — Rights  of  Senior  and  Junior  Locators. 

5.  A  location  based  upon  a  discovery  made  within  the  boundaries 
of  a  valid  and  subsisting  claim  is  void  db  initio,  and  the  subsequent 
abandonment  or  forfeiture  of  the  senior  location  does  not  inure  to- 
the  benefit  of  the  junior  one. — Street  v.  Delta  Mining  Co.,  371. 

Placer  Claims — Location — Extent  of  Deposits — Sufficiency. 

6.  The  failure  of  the  locator  of  a  placer  mining  claim  to  develop  a 
paying  property  within  a  given  time  does  not  of  itself  stamp  the  loca- 
tion fraudulent;  if  mineral  sufficient  in  quantity  was  found  to  justify 
the  locator  in  spending  time  and  money  in  the  prosecution  of  develop- 
ment work,  with  a  reasonable  expectation  of  finding  gold  in  paying 
quantities,  his  claim  will  be  held  valid  as  against  the  assertion  that  he 
made  the  location  knowing  it  to  have  been  nonmineral  in  character. — 
Murray  v.  White,  423. 

MINING  PARTNERSHIP. 
See  Trusts,  8. 

MINORS. 
Damages  for  death  of, — see  Parent  and  Child,  l-6i 
Loss  of  services,  measure  of  damages, — see  Personal  Injuries,  13. 

MORTALITY  TABLES. 
As  evidence, — see  Parent  and  Child,  4-6. 

MORTGAGES. 

Appeal — "Adverse  Party" — Notice  of  Appeal.* 

1.  A  person  to  whom,  subsequent  to  the  commencement  of  mort- 
gage foreclosure  proceedings,  one  of  the  defendants  had  by  bargain. 
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and  sale  deed  transferred  an  interest  in  the  real  property  theretofore 
acquired  at  an  execution  sale,  but  who  had  not  thereafter  been  made 
a  party  defendant  by  substitution  or  otherwise,  was  not  a  party  to 
the  record,  and  therefore  not  an  "adverse  party"  upon  whom  service 
of  notice  of  appeal  was  necessary. — Jenkins  v.  Carroll,  302. 

Same. 

2.  After  real  property  had  been  sold  to  satisfy  a  judgment  for  wages 
due  and  a  sheriff's  certificate  issued  to  the  purchaser,  the  owner 
mortgaged  the  premises  and,  upon  subsequent  foreclosure  proceedings, 
defaulted.  A  separate  decree  was  entered  against  her,  the  cause  pro- 
ceeding to  trial  as  against  her  eodefendant,  the  holder  of  a  sheriff's 
deed  subsequently  issued,  and  resulting  in  favor  of  the  mortgagee. 
Held,  that  the  original  owner  was,  under  the  circumstances,  not  an 
"adverse  party"  upon  whom  service  of  notice  of  appeal  was  necessary 
to  give  the  appellate  court  jurisdiction.— Jenkins  ▼.  Carroll,  302. 

MOVING  PICTURE  SHOWa 
See  Theaters. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns. 

NEGLIGENCE. 
Conclusion  drawn  by  expert  witness, — see  Evidence,  27. 
Pleading  of,— see  Pleading  and  Practice,  3,  4. 

See,  also,  Personal  Injuries. 

NEW  TRIAL. 

Insufficiency  of  Evidence — When  Proper. 

1.  One  who  has  recovered  a  verdict  in  his  favor  in  a  sum  less  than  he 
deems  himself  entitled  to  under  the  evidence,  may.  under  subdivision 
6,  section  6794,  Revised  Codes,  ask  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence  to  sustain  the  verdict. — Flaherty  v.  Butte 
Electric  Ry.  Co.,  89. 

When  Refusal  Proper — Probate  Proceedings. 

2.  New  trials  in  probate  proceedings  are  proper  only  in  cases  in- 
volving issues  of  fact  which  are  based  upon  formal  pleadings  author- 
ized by  the  Codes. — In  re  Antonioli's  Estate,  219. 

Appeal — Dismissal. 

3.  Where  two  applications  for  letters  of  administration  were  heard 
together,  and  issue  was  not  joined  as  to  any  fact  alleged  in  either 
petition,  a  motion  for  a  new  trial  did  not  lie  in  favor  of  the  unsuc- 
cessful petitioner,  under  the  rule  declared  in  paragraph  2,  supra;  and 
therefore  an  appeal  from  the  order  denying  the  motion  ordered  dis- 
missed.— In  re  Antonioli's  Estate,  219. 

Record — Statute — Substantial  Compliance. 

4.  A  motion  for  new  trial  is  statutory,  and  to  be  effective,  the  record 
made  in  support  of  it  must  be  formulated  in  substantial  compliance 
with  the  statute. — Freeman  v.  Weare,  472. 

NONPAYMENT. 
Burden  of  proof, — see  Pleading  and  Practice,  21. 
Pleading  and  proof, — see  Contracts,  4. 

NOTARIES  PUBLIC. 
See  Depositions. 
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noticb. 

Of  appeal — service  may  be  waived, — see  Appeal  and  Error,  21. 

Of  appeal — service  on  adverse  party,— see  Appeal  and  Error,  18. 

Of  personal  injuries  on  account  of  defective  sidewalks, — see  Citiea  and 
Towns,  1-3. 

OFFER  OF  PROOF. 
See  Evidence,  9,   10,  20. 

OFFICIAL  BOND. 
See  Bonds. 

PARENT  AND  CHILD. 
Loss  of  services  of  child,  measure  of  damages, — See  Personal  Injuries,  13. 

Death — Minor  Son — Damages— Statutes. 

1.  In  an  action  for  the  death  of  his  minor  son,  the  plaintiff  can  re- 
cover for  pecuniary  benefits  reasonably  to  be  expected  to  be  received 
from  the  deceased  after  his  majority,  in  view  of  Revised  Codes,  section 
6485,  giving  an  action  for  the  death  of  a  minor  child,  section  6486,  per- 
mitting the  award  of  such  damages  as  may  be  just,  and  section  3751, 
making  it  the  duty  of  children  to  support  a  parent  who  is  unable  to 
maintain  himself.— Oilman  v.  The  G.  W.  Dart  Hardware  Co.,  96. 

Parent's  Right  to  Child's  Earnings — Minority. 

2.  The  right  of  a  father  to  the  earnings  of  his  minor  child  is  limited 
to  his  minority. — Gilman  v.  The  O.  W.  Dart  Hardware  Co.,  96. 

Death — Parent's  Expectation  of  Pecuniary  Benefit— Evidence — Question  for 
Jury. 

3.  In  an  action  for  the  death  of  the  plaintiff's  minor  son,  evidence  held 
sufficient  to  go  to  the  jury  on  the  question  whether  the  plaintiff  had 
a  reasonable  expectation  of  receiving  pecuniary  aid  from  his  son  both 
before  and  after  his  majority.— Gilman  v.  The  G.  W.  Dart  Hardware 
Co.,  96. 

Same — Minor  Child — Damages — Pecuniary  Benefit — How   Estimated. 

4.  In  an  action  for  the  death  of  a  minor  son,  the  jury  may  fir  the 
damages  at  the  sum  required  to  purchase  an  annuity  equal  to  the 
amount  that  the  minor  might  reasonably  be  expected  to  contribute 
yearly  to  the  plaintiff  during  his  expectancy  of  life. — Gilman.  v.  The 
G.  W.  Dart  Hardware  Co.,  96. 

Same — Damages — Pecuniary  Benefit — Evidence— Mortality  Tables. 

5.  In  an  action  for  the  death  of  a  minor  son,  the  jury,  in  computing 
the  father's  expectancy  of  life,  and  in  reaching  the  amount  required  to 
purchase  an  annuity  equal  to  his  expectation  of  pecuniary  benefit  from 
the  life  of  his  son,  may  be  guided  by  the  standard  mortality  and  an- 
nuity tables.— Gilman  v.  The  G.  W.  Dart  Hardware  Co.,  96. 

Same — Damages — Expectancy  of  Life — Evidence. 

6.  In  an  action  by  a  father  for  the  death  of  a  minor  son,  the  jury,  in 
fixing  damages,  can  consider  the  expectancy  of  life  of  the  deceased  only 
to  show  that  he  would  probably  have  outlived  his  father. — Gilman,  v. 
The  G.  W.  Dart  Hardware  Co.,  96. 

PARTIES. 

Substitution  of  administrator,   time   for   service   of   pleadings,   see  Judg- 
ments, 15. 

PARTNERSHIP. 
Fiduciary  relation  between  partners, — see  Trusts,  7. 
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PERSONAL  INJURIES. 

On  account  of  defective  sidewalks, — see  Cities  and  Towns,  1-3. 

"Concurrent"  acts  of  negligence,  pleading  and  proof, — see  Pleading  and 
Practice,  4,  5. 

Kailroade — Passengers — Injuries — Instructions. 

1.  In  an  action  against  a  railroad  company  for  injuries  received  in 
an  accident  while  plaintiff  was  traveling  on  a  free  pass,  furnished 
him  by  defendant  as  an  official  of  another  railroad  company,  which 
exempted  defendant  from  liability  for  injuries  caused  by  its  negli- 
gence or  otherwise,  the  court  charged,  on  plaintiff's  request,  that  a 
common  carrier  cannot  be  exonerated  by  any  agreement  from  liabil- 
ity for  the  gross  negligence  of  itself  or  servants,  so  that,  if  defend- 
ant was  guilty  of  gross  negligence,  causing  plaintiff's  injuries,  the 
jury  must  find  for  plaintiff.  Held,  that  plaintiff,  by  tendering  the 
instruction,  tacitly  adopted  the  court's  theory  that  plaintiff  was  rid- 
ing on  a  free  pass,  and  that  the  only  question  in  addition  to  that  of 
damages  was  whether  defendant  was  guilty  of  gross  negligence. — John 
v.  Northern  Pacific  Ry.  Co.,  18. 

Same — Negligence— Gross  Negligence. 

2.  Section  5299  of  the  Revised  Codes  requires  a  carrier  of  persons 
without  reward  to  use  ordinary  care  for  their  safety,  and  section  5300 
requires  a  carrier  for  reward  to  use  the  utmost  care  and  exercise 
a  reasonable  degree  of  skill.  Held,  that  a  carrier  owes  a  higher  degree 
of  diligence  to  one  carried  for  a  reward  than  to  one  carried  without 
a  reward,  and  was  only,  bound  to  exercise  ordinary  care  for  the  safety 
of  a  passenger  carried  without  reward,  so  that  the  injury  of  such  a 
passenger  by  the  happening  of  an  accident  only  showed  ordinary  neg- 
ligence by  the  carrier,  and  not  gross  negligence. — John  v.  Northern 
Pacific  Ry.  Co.,  18. 

Same — Passengers — Injuries — Presumption    of   Negligence. 

3.  A  presumption  of  the  carrier's  negligence  arises  from  the  mere 
fact  or  an  accident  injuring  a  passenger,  which  is  caused  by  some 
agency  over  which  the  carrier  has  control. — John  v.  Northern  Pacific 
Ry.  Co.,  18. 

Same — Gross  Negligence. 

4.  Since  the  happening  of  an  accident  injuring  a  passenger  being 
carried  without  reward  is  only  evidence  of  lack  of  ordinary  care  by 
the  carrier,  such  a  passenger  must  offer  proof  to  supplement  the  pre- 
sumption, in  order  to  show  gross  negligence  by  the  carrier. — John  v. 
Northern  Pacific  Ry.  Co.,  18. 

Negligence — Presumptions — Bes  Ipsa  Loquitw  Doctrine. 

5.  The  presumption  of  want  of  care  raised  by  the  res  ipsa  loquitur 
doctrine  is  a  want  of  ordinary  care. — John  v.  Northern  Pacific  Ry. 
Co.,  18. 

Carriers — Passengers — Contract — Exemption  from  Liability  for  Negligence. 

6.  A  common  carrier  of  passengers  may  contract  to  exempt  itself 
from  liability  for  the  ordinary  negligence  of  itself  or  its  servants. — 
John  v.  Northern  Pacific  Ry.  Co.,  18. 

Same — Passengers — Contract  of  Carriage — Free  Passes— Validity. 

7.  Constitution,  Article  XV,  section  7,  provides  that  all  individuals 
shall  have  equal  rights  to  be  transported  over  any  railroad  in  the  state, 
provided  that  excursion  or  commutation  tickets  may  be  issued  and  sold 
at  special  rates.  Revised  Codes,  section  4337,  makes  it  unlawful  for 
any  common  carrier  to  charge  any  person  for  any  ticket  a  greater  sum 
than  is  charged  for  a  similar  ticket  of  the  same  class,  and  section  8524 
makes  every  railroad  corporation  which  fails  to  observe  any  of  the 
duties  prescribed,  by  law  in  reference  to  railroads  subject  to  a  fine,  etc. 
Held,  that  the  giving  of  all  free  passes,  with  certain  exceptions  recog- 
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nized  by  law,  was  prohibited,  to  that  the  carriage  of  a  passenger  br 
defendant  on  a  pass  issued  without  compensation  to  the  employee  of 
another  railroad  company  which  issued  similar  free  passes  for  use  by 
defendant's  employees  was  illegal,  and  hence  a  provision  therein  ex- 
empting the  carrier  from  liability  for  injuries  caused  by  its  negligenee, 
was  a  nullity. — John  v.  Northern  Pacific  By.  Co.,  18. 

Carriers— Construction — Penal  Statute. 

8.  A  statute  may  be  remedial  in  part  and  penal  in  part  for  purposes 
of  construction,  so  that  the  penalty  clause  of  Revised  Codes,  section 
4337,  making  it  unlawful  for  any  carrier  to  transfer  a  person  for  a 
less  sum  than  is  charged  for  a  similar  ticket  of  the  same  class,  and 
making  any  carrier  who  shall  violate  the  statute  guilty  of  a  misde- 
meanor, and  punishable,  etc.,  should  be  construed  according  to  the  fair 
import  of  its  terms,  with  a  view  to  effectuating  its  object  as  required 
by  section  8096;  but  the  part  prohibiting  unjust  discrimination  in 
charging  for  transportation  should  be  liberally  construed  with  a  view 
to  carrying  out  the  legislative  intention. — John  v.  Northern  Pacific  By. 
Co.,  18. 

Same — Passenger  on  Pass — Personal  Injuries — Bight  to  Recover. 

9.  A  passenger  injured  while  traveling  under  a  pass  furnished  him 
by  defendant  gratuitously  as  the  officer  of  another  railroad  company, 
but  which,  including  the  provision  therein  exempting  defendant  from 
liability  for  injuries  caused  by  the  negligence  of  itself  or  servant,  was 
void  as  issued  in  contravention  of  statute,  was  not  in  pari  delicto  with 
defendant  in  violating  the  statute,  so  as  to  prohibit  recovery  for  such 
injuries ;  the  carrier's  duty  to  passengers  being  imposed  by  public  policy 
and  not  founded  on  the  contractual  relation  between  them. — John  v. 
Northern  Pacific  By.  Co.,  18. 

Appeal  and  Error — Harmless  Error — Variance. 

10.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  the  company  was  liable  under  the  evidence  as  a  matter  of 
law,  the  fact  that  the  court  held  that  plaintiff  was  not  a  passenger  for 
hire,  contrary  to  the  theory  of  the  complaint,  and  yet  allowed  a  re- 
covery, was  not  prejudicial  error.— John  v.  Northern  Pacific  By.  Co.,  18. 

Same — Harmless  Error — Parties  not  Entitled  to  Succeed. 

11.  Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
passenger,  plaintiff  was,  upon  the  record,  entitled  to  recover  damages 
as  a  matter  of  law,  any  error  in  an  instruction  in  defining  gross 
negligence  was  not  reversible. — John  v.  Northern  Pacific  By.  Co.,  18. 

Excessive  Damages. 

12.  A  railroad  passenger  was  thirty-nine  years  of  age  when  injured 
and  in  perfect  health,  and  received  a  salary  of  $1,800  a  year.  He  now 
suffers  intermittently  from  a  pain  in  the  head,  his  right  side  is  partially 
paralyzed,  and  he  has  no  use  of  his  voice;  and  the  medical  testimony 
was  that  his  injuries  were  probably  permanent  and  would  eventually 
cause  his  death,  while  another  witness  testified  that  he  was  now  a 
physical  wreck.  Held,  that  a  verdict  for  him  for  $25,000  was  not  ex- 
cessive.— John  v.  Northern  Pacific  By.  Co.,  18. 

Parent  and  Child — Loss  of  Services — Measure  of  Damages — Discretion  of 
Jury. 

13.  In  an  action  by  a  parent  to  recover  for  the  loss  of  services  of  his 
minor  child  occasioned  by  personal  injuries,  it  being  practically  im- 
possible to  determine  with  any  degree  of  certainty  the  earning  capacity 
of  an  infant  during  minority,  much  must  be  left  to  the  enlightened  con- 
sciences of  the  jurors  in  this  regard,  aided  by  the  circumstances  ef  each 
particular  case.— -Flaherty  v.  Butte  Electric  By.  Co.,  89. 


Pebsonal  Injuries.  637 

Master  and  Servant — Assumption  of  Bisk — Appreciation  of  Danger — Evi- 
dence. 

14.  In  a  personal  injury  action  by  a  smelter  employee  against  his  em- 
ployer, it  was  not  reversible  error  to  permit  plaintiff  to  testify  that  he 
did  not  appreciate  the  danger  into  which  obedience  to  an  order  of  a 
shift-boss  would  place  him. — Stewart  v.  Pittsburg  and  Montana  Copper 
Co.  et  al.,  200. 

Same — "Appreciation  of  Danger" — Definition. 

15.  By  the  term  "appreciation  of  danger,"  as'  applied  to  the  law  of 
master  and  servant  in  personal  injury  actions,  is  meant  the  state  of 
mind  of  the  servant  when  he  acted,  t.  e.t  that  he  formed  a  judgment 
as  to  the  future  and  that  his  judgment  was  right. — Stewart  v.  Pittsburg 
and  Montana  Copper  Co.  et  al.,  200. 

Same — Assumption  of  Risk — Evidence. 

16.  In  order  to  successfully  charge  plaintiff  with  assumption  of  risk, 
defendant  employer  must  show  not  only  that  the  former  knew  of  the 
danger  incident  to  his  employment,  but  also  that  he  appreciated,  or  as 
a  reasonably  prudent  person  should  have  appreciated,  it. — Stewart  v. 
Pittsburg  and  Montana  Copper  Co.  et  al.,  200. 

Same — Evidence — Admissibility. 

17.  Testimony  of  plaintiff  tending  to  describe  his  surroundings  at  the 
time  of  the  accident  was  properly  admitted,  though,  in  doing  so,  he 
detailed  the  difficulties  he  encountered  in  extricating  himself  from  his 
perilous  situation  after  his  injury,  on  account  of  not  finding  a  board 
on  the  trestle  on  which  he  was  engaged  at  the  time,  which  had  been 
at  that  place  theretofore. — Stewart  v.  Pittsburg  and  Montana  Copper 
Co.  et  al.,  200. 

Same — Evidence — Admissibility — Harmless  Error. 

18.  The  admission  in  evidence  of  a  conversation  between  plaintiff  and 
defendant's  superintendent,  had  long  after  the  accident,  while  the 
former  was  in  the  employ  of  defendant,  in  the  course  of  which  the 
plaintiff  asked  the  superintendent  if  "he  could  do  anything  for  me — 
for  my  foot"  (which  was  burned),  to  which  the  latter  replied  in  the 
negative,  was  nonprejudicial  error.  It  was  immaterial  and  of  no  con- 
sequence to  either  party. — Stewart  v.  Pittsburg  and  Montana  Copper 
Co.  et  al.,  200. 

Same — Negligence — Instructions. 

19.  An  offered  instruction  in  a  personal  injury  action  which  ignored 
the  question  of  plaintiff's  negligence  having  been  a  proximate  or  con- 
tributing cause  of  his  injury,  but  made  his  bare  negligence  determina- 
tive of  his  right  to  recover,  was  properly  refused. — Stewart  v.  Pittsburg 
and  Montana  Copper  Co.  et  al.,  200. 

Same — Contributory  Negligence — Special  Defense — Pleadings. 

20.  The  defense  of  contributory  negligence  is  a  special  one,  and  must 
be  pleaded  and  proved  by  the  defendant. — Stewart  v.  Pittsburg  and  Mon- 
tana Copper  Co.  et  al.,  200. 

Same — Excessive  Verdict. 

21.  A  verdict  for  $5,000  in  favor  of  plaintiff,  a  smelter  employee,  whose 
foot  was  burned,  which  injury,  however,  as  testified  by  his  physician 
was  permanently  healed  in  about  eight  weeks  after  the  accident,  held 
excessive  and  reduced  to  $3,000. — Stewart  v.  Pittsburg  and  Montana 
Copper  Co.  et  al.,  200. 

Contributory  Negligence — Pleading. 

22.  Contributory  negligence  should  be  pleaded  with  the  same  degree 
of  particularity  required  in  pleading  negligence.— Gleason  v.  Missouri 
River  Power  Co.,  238. 
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Master  and  Servant — Pleading — Assumption  of  Risk. 

23.  The  principles  relating  to  the  particularity  and  sufficiency  of  pleat 
of  negligence  and  contributory  negligence  apply  to  the  plea  of  assump- 
tion of  risk. — Gleason  v.  Missouri  River  Power  Co.,  238. 

8ame — Contributory  Negligence — Evidence— Insufficiency. 

24.  In  an  employee's  action  for  injuries  by  contact  with  an  electric 
wire,  claimed  to  have  been  caused  by  defendant's  negligence  ia  not 
informing  plaintiff  as  to  the  amount  of  current  carried  by  the  wire, 
etc.,  evidence  held  not  to  warrant  a  finding  of  contributory  negligence 
as  a  matter  of  law. — Gleason  v.  Missouri  River  Power  Co.,  238. 

Same — Evidence — Insufficiency. 

25.  In  a  servant's  action  for  injuries  by  contact  with  an  electric  wire, 
claimed  to  have  been  caused  by  his  employer's  negligence  in  failing  to 
inform  him  of  the  strength  of  the  current  in  the  wires,  evidence  held 
not  to  sustain  a  verdict  for  plaintiff.— Gleason  v.  Missouri  River  Power 
Co.,  238. 

Same — Negligence — Pleading — Characterisation  of  Acts. 

26.  Where  the  doing  of  certain  acts  under  certain  circumstances  con- 
stitutes negligence,  it  is  sufficient,  after  specifying  the  acts,  to  allege 
that  they  were  negligently  done,  or  if  a  failure  to  do  certain  acts  con- 
stitutes negligence,  then  it  is  sufficient  after  specifying  the  acts  to  say 
that  defendant  negligently  failed  to  do  them. — Forquer  v.  North,  272. 

Same — Safe  Place  to  Work — Safe  Appliances. 

27.  A  master  is  bound  to  use  ordinary  care  to  furnish  a  servant  wits 
a  safe  place  to  work,  and  reasonably  safe  appliances. — Forquer  v.  North, 
272. 

Same — Complaint — Warning. 

28.  Where  a  complaint  for  injuries  to  a  servant  alleged  negligence  in 
failing  to  warn,  it  was  not  objectionable  for  failure  to  allege  the  par- 
ticular warning  required,  or  the  particular  danger  to  be  apprehended, 
in  the  absence  of  a  special  demurrer  for  uncertainty. — Forquer  v.  North, 
272. 

Same — Negligence — Minors — Failure  to  Warn — Evidence. 

29.  In  an  action  for  injuries  to  a  minor  servant  while  operating  s 
pug-mill  in  a  brick  factory,  evidence  held  to  justify  a  finding  that  de- 
fendants were  negligent  in  failing  to  warn  plaintiff  of  the  danger  in 
doing  his  work  in  the  manner  he  did,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident. — Forquer  v.  North,  272. 

8ame — Method  of  Work — Improbable  Injury. 

30.  Where  plaintiff,  a  minor,  operating  a  pug-mill,  was  injured  white 
doing  the  work  according  to  directions,  and  such  method  was  in  itself 
dangerous  and  resulted  in  his  injury,  defendants  were  chargeable  with 
actual  knowledge  of  the  dangers  to  be  apprehended,  and  hence  it  wti 
immaterial  that  the  immediate  cause  of  the  injury  was  an  accelerated 
flow  of  water  through  a  hose,  which  was  a  wholly  fortuitous  occurrence, 
provided  plaintiff  did  not  contrioute  thereto. — Forquer  v.  North,  272. 

Same — Duty  of  Master — Anticipation  of  Danger. 

31.  Where  defendants  furnished  plaintiff  water  in  a  hose  with  which 
to  wet  down  clay  as  it  emerged  from  a  pug-mill  in  a  brick  factory,  they 
were  chargeable  with  notice  of  how  the  water  would  flow  in  the  hose, 
and  that  a  sudden  acceleration  in  the  pressure  of  the  water  might  cause 
the  hands  of  a  boy  of  plaintiff's  age  to  be  thrown  against  the  knives  of 
the  machine  and  injured,  and  hence  bound  to  take  steps  to  guard  against 
such  an  injury. — Forquer  ▼.  North,  272. 
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Same — Excessive  Verdict. 

32.  Held,  that  while  a  verdict  for  $10,000  was  excessive  and  should  be 
reduced  to  $4,000,  it  was  not  so  excessive  as  to  evince  passion  ana 
prejudice  on  the  part  of  the  jury. — Forquer  v.  North,  272. 

Bailroads — Master  and  Servant. 

33.  Where,  in  an  action  for  a  railroad  engineer's  death  from  a  boiler 
explosion,  the  complaint  alleged  generally  that  the  boiler  was  worn  out 
and  defective,  and  there  was  no  motion  to  make  the  allegation  more 
specific,  and  a  number  of  witnesses  testified  that  each  of  several  defects 
named  contributed  more  or  less  to  make  the  boiler  weak  and  unsafe,  a 
requested  instruction,  that  the  jury  should  not  consider  any  defects 
determining  the  cause  of  the  explosion  unless  they  believed  that  the 
explosion  would  not  have  occurred  without  such  defects,  was  properly  re- 
fused, as  any  defect  whieh  contributed  generally  to  the  unsafe  condi- 
tion of  the  boiler  was  a  proximate  cause  of  the  explosion,  though  it 
alone  would  not  have  caused  the  explosion. — Copenhaver  v.  Northern 
Pacific  By.  Co.,  453. 

Same — Expert  Testimony— Conclusions — Negligence. 

34.  Where  it  was  a  proper  subject  of  expert  testimony  whether  a  loco- 
motive boiler  was  in  a  reasonably  safe  condition  for  use  after  it  was 
repaired,  the  expert  could  properly  testify  that  it  was  negligence  to  use 
the  boiler  in  that  condition;  the  value  of  his  opinion  was  for  the  jury: — 
Copenhaver  v.  Northern  Pacific  By.  Co.,  453. 

Same — Fellow-servant  Doctrine — Test. 

35.  Held,  under  the  rule  that  the  question  whether  an  employee  is  a 
vice-principal  or  a  fellow-servant  is  determinable,  not  by  the  grauu 
of  service  assigned  to  him,  but  by  the  character  of  his  service,  that 
a  head  carpenter  who,  in  the  absence  of  defendant  railway  company's 
chief  engineer,  had  general  charge  of  its  shop  construction  work  at  one 
of  its  stations,  as  well  as  the  installation  of  machinery  therein,  who  hired 
and  discharged  men,  and  was,  for  ti.o  time  being,  in  exclusive  control, 
represented  the  company  and  was,  therefore,  a  vice-principal. — Gregory 
v.  Chicago,  M.  &  St.  P.  By.  Co.,  551. 

Same — Safe  Appliances — Extent  of  Duty  of  Master. 

36.  An  employer  is  not  bound  to  select  the  best  appliances  for  use  by 
his  employees,  nor  the  safest,  nor  the  best  method  of  their  operation; 
if  at  the  time  of  its  selection,  the  particular  appliance  is  generally  used 
for  the  same  purpose,  and  operated  in  the  same  way,  it  being  reasonably 
adapted  to  the  purpose  in  hand,  the  master  has  fully  discharged  the 
duty  incumbent  upon  him  to  furnish  a  reasonably  safe  appliance. — 
Gregory  v.  Chicago,  M.  &  St.  P.  By.  Co.,  551. 

Same — Assumption  of  Bisk. 

37.  Though  a  servant  may  act  upon  the  assumption  that  the  master 
has  furnished  him  with  reasonably  safe  appliances,  or,  if  inexperienced, 
will  warn  or  instruct  him  so  that  he  may  understand  and  appreciate  a 
given  danger,  he  assumes  the  risks  which  are  open  and  obvious  to  him, 
when  they  arise  from  the  nature  of  the  business  in  which  he  is  engaged. 
Gregory  v.  Chicago,  M.  &  St.  P.  By.  Co.,  551. 

Same — Pleading  and  Proof — Fatal  Variance. 

38.  Plaintiff,  a  laborer,  charged  in  his  complaint  that,  owing  to  de- 
fendants' negligence  in  failing  to  furnish  him  a  reasonably  safe  appli- 
ance to  unload  heavy  machinery  from  a  railway  car,  he  was  injured. 
The  evidence  showed  that  there  was  not  any  defect  in  the  appliance 
used,  but  that  the  negligence,  if  any,  consisted  in  a  vice-principal  order- 
ing the  machine  to  be  started,  without  allowing  plaintiff  time  to  get 
out  of  reach  of  danger.  Held,  that  there  was  a  fatal  variance  between 
pleading  and  proof. — Gregory  v.  Chicago,  M*  &  St.  P.  By.  Co.,  551. 
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8ame — Appeal — Final  Disposition  of  Cause  by  Supreme  Court — When. 

39.  Where  plaintiff  on  the  trial  of  his  personal  injury  action  had  full 
opportunity  to  introduce  all  the  evidence  he  had  in  support  of  his  cause 
of  action,  but  failed  to  make  a  case  for  the  jury,  and  the  evidence  intro- 
duced by  defendant  did  not  strengthen  or  supplement  his  proof,  the 
supreme  court  on  appeal  will  make  an  order  as  will  finally  dispose  of  the 
cause.— Gregory  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  551. 

PLEADING  AND  PBACTICE. 

Carrier  and  Passenger — Injuries — Proof — Gross  Negligence. 

1.  Since  the  happening  of  an  accident  injuring  a  passenger  being 
carried  without  reward  is  only  evidence  of  lack  of  ordinary  care  by 
the  carrier,  such  a  passenger  must  offer  proof  to  supplement  the  pre- 
sumption of  negligence  in  order  to  show  gross  negligence  by  the  carrier. 
John  v.  Northern  Pacific  By.  Co.,  18. 

Corporations — Stock — Sales — Rescission — Pleading. 

2.  A  complaint  to  rescind  a  transfer  of  shares  was  sufficient,  where  it 
alleged  that  no  consideration  passed  for  the  transfer,  regardless  of  the 
sufficiency  of  allegations  that  the  transfer  was  procured  through  duress, 
etc.— Waldorf  v.  Phillips  et  al.,  80. 

Negligence — Pleading  and  Proof — Proximate  Cause. 

3.  Proof  of  all  of  several  acts  of  negligence  charged  in  the  complaint 
is  not  necessary  in  order  to  entitle  plaintiff  to  recover.  Proof  of  any 
one  of  such  acts,  if  shown  to  be  a  proximate  cause  of  the  injury,  is 
sufficient. — Frederick  v.  Hale,  153. 

Same — "Concurrent"  Acts — Proof. 

4.  Where  several  acts  of  negligence  are  alleged  in  the  complaint  as 
having  brought  about  plaintiff's  injury,  and  the  pleading  discloses  that 
no  one  of  the  acts  of  itself  would  have  caused  it,  but  that  the  con- 
currence of  all  was  necessary  to  that  result,  proof  of  all  such  acts  is  a 
prerequisite  to  recovery. — Frederick  v.  Hale,  153. 

Breaking  of  Dam — Injury  to  Property — "Concurrent"  Acts  of  Negligence — 
Pleading  and  Proof. 

5.  Allegations  in  plaintiff's  complaint  in  an  action  for  damages  to  his 
premises  caused  through  the  flooding  thereof,  by  reason  of  defendant's 
negligent  construction,  use  and  maintenance  of  two  reservoir  dams,  and 
the  breaking  of  the  lower  one,  examined  and  held  not  to  plead  such 
interdependent  or  "concurrent"  acts  of  negligence  as  to  make  it  incum- 
bent upon  plaintiff  to  prove  negligence  as  to  both  dams,  but  that  proof 
of  negligence  as  to  the  lower  one  was  sufficient. — Frederick  v.  Hale,  153. 

Contributory  Negligence — Special  Defense — Pleading. 

6.  The  defense  of  contributory  negligence  is  a  special  one,  and  must 
be  pleaded  and  proved  by  the  defendant. — Stewart  v.  Pittsburg  &  Mont. 
C.  Co.,  200. 

Bailroads — Injuries  at  Crossings — "Concurrent"  Negligence — Complaint. 

7.  The  allegations  of  the  complaint  in  an  action  to  recover  damages 
from  a  railway  company  for  injuries  said  to  have  been  caused  by  the 
running  away  of  plaintiff's  team  while  crossing  its  track,  said  runaway 
being  due  to  defendant's  negligence  in  failing  to  give  proper  signals 
of  the  approach  of  its  train,  running  it  at  an  excessive  rate  of  speed. 
etc.,  held,  not  to  charge  the  several  acts  of  negligence  as  "concurrent.'" 
i.  e.,  so  far  interdependent  that  proof  of  all  was  essential  to  make  out 
a  case. — De  Atley  v.  Northern  Pacific  Railway  Co.,  224. 

Same — Complaint — Sufficiency. 

8.  Complaint,  though  indefinite  in  some  of  its  allegations  respecting 
the  causal  connection  between  some  of  the  acts  of  negligence  charged 
and  plaintiff's  injury,  held  sufficient  to  state  a  cause  of  action  in  the 
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absence  of  a  special  demurrer  or  motion  to  make  more  specific.— 
De  Atley  v.  Northern  Pacific  Railway  Co.,  224. 

Personal  Injuries — Contributory  Negligence — Pleading. 

9.  Contributory  negligence  should  be  pleaded  with  the  same  degree  of 
particularity  required  in  pleading  negligence.— Gleason  ▼.  Missouri  River 
Power  Co.,  238. 

Same — Assumption  of  Risk — Pleading. 

10.  The  principles  relating  to  the  particularity  and  sufficiency  of  pleas 
of  negligence  and  contributory  negligence  apply  to  the  plea  of  assump- 
tion of  risk. — Gleason  v.  Missouri  River  Power  Co.,  238. 

Same — Negligence — Pleading — Characterization  of  Acts. 

11.  Where  the  doing  of  certain  acts  under  certain  circumstances  con- 
stitutes negligence,  it  is  sufficient,  after  specifying  the  acts,  to  allege 
that  they  were  negligently  done,  or  if  a  failure  to  do  certain  acts  con- 
stitutes negligence,  then  it  is  sufficient  after  specifying  the  acts  to  say 
that  defendant  negligently  failed  to  do  them. — Forquer  v.  North,  272. 

Same — Complaint — Warning. 

12.  Where  a  complaint  for  injuries  to  a  servant  alleged  negligence  in 
failing  to  warn,  it  was  not  objectionable  for  failure  to  allege  the  par- 
ticular warning  required,  or  the  particular  danger  to  be  apprehended,  in 
the  absence  of  a  special  demurrer  for  uncertainty. — Forquer  v.  North, 
272. 

Injunction — Insolvency — Complaint — Sufficiency. 

13.  The  damages  likely  to  result  to  plaintiff  city  from  the  wrongful 
acts  of  defendant  in  interfering  with  its  employees  in  the  speedy  dis- 
position of  the  garbage,  dead  animals,  etc.,  during  the  heat  of  the 
summer,  and  thus  endangering  the  health  of  ite  inhabitants,  having  been 
such  as  to  be  incapable  of  measurement  in  money,  the  absence  of  an 
allegation  in  the  complaint  that  defendant  was  insolvent  did  not  render 
the  pleading  insufficient  to  warrant  the  granting  of  a  temporary  injunc- 
tion. Under  such  circumstances  injunctive  relief  was  proper,  irrespec- 
tive of  the  financial  condition  of  defendant. — City  of  Bozeman  v.  Bohart, 
290. 

Reopening  Case — Reception  of  Evidence. 

14.  Where,  in  an  action  on  a  benefit  certificate,  defendant  alleged 
failure  to  pay  dues,  and  plaintiff  in  reply  alleged  tender  and  refusal 
to  accept,  and  plaintiff  at  the  trial  rested  her  case  without  attempting 
to  prove  the  tender,  whereupon  defendant  moved  for  a  nonsuit,  the  court 
on  plaintiff's  motion  should  have  allowed  her  to  reopen  her  case  to  prove 
the  affirmative  matter  in  the  reply. — Beirne  v.  Modern  National  Reserve, 
332. 

Complaint — Sufficiency — How  Tested. 

15.  Where  plaintiff  in  stating  his  cause  of  action  shows  a  right  in 
himself,  a  corresponding  duty  owed  him  by  the  defendant  concerning 
that  right,  and  a  breach  of  such  duty  by  the  defendant,  the  statement 
of  a  cause  of  action  is  complete. — Sullivan  v.  Fried,  335. 

Action  on  Stay  Bond — Complaint — Sufficiency. 

16.  The  complaint  in  an  action  on  an  undertaking  given  to  stay  exe- 
cution pending  appeal  from  a  judgment  in  favor  of  plaintiff  in  claim 
and  delivery,  which  alleged  that  the  bond  was  given  by  defendants  to 
procure  a  stay  of  execution;  that  the  judgment  appealed  from  was 
affirmed;  that  the  property  had  not  been  returned  nor  any  part  of  its 
value  paid,  and  that  execution  had  been  issued  and  returned  wholly  un- 
satisfied, was  sufficient  to  state  a  cause  of  action. — Sullivan  v.  Fried, 
335. 

42  Mont.— 41 
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Same — Complaint — Indefiniteness — General  Demurrer. 

17.  The  complaint  above  referred  to,  while  indefinite  in  that  it  failed 
to  allege  specifically  that  the  amount  of  the  stay  bond  was  fixed  by 
the  court  (Revised  Codes,  sec.  7103),  was  sufficient  to  withstand  attack 
by  general  demurrer,  the  undertaking  itself,  containing  such  recital, 
having  been  set  forth  in  full  in  the  complaint. — Sullivan  v.  Fried,  335. 

Same— Complaint — Sufficiency. 

18.  Since  the  filing  of  the  undertaking  required  by  section  7103,  Re- 
vised Codes,  operates  ipso  facto  to  stay  execution,  the  fact  that  it  was 
stayed  need  not  be  specifically  alleged  in  the  complaint  in  an  action  to 
recover  on  such  undertaking.— -Sullivan  v.  Fried,  335. 

Same— Sufficiency  of  Undertaking — Description  of  Subject  Matter. 

19.  The  undertaking  filed  by  appellants  (defendants  in  claim  and  de- 
livery) contained  three  obligations,  the  first  in  the  form  of  the  usual 
undertaking  on  appeal,  describing  the  judgment  sought  to  have  reviewed. 
The  third,  in  the  form  of  that  required  to  be  given  under  section  7103, 
Revised  Codes,  to  stay  execution  pending  appeal,  simply  referred  to 
"said  judgment  so  appealed  from."  Held,  in  an  action  to  recover  on 
the  last  that  the  judgment  was  sufficiently  identified  by  the  words 
quoted.     (Revised  Codes,  sec.  7107.)— Sullivan  v.  Fried,  335. 

Counterclaim — Nature  of  Pleading — Sufficiency — How  Determined. 

20.  A  counterclaim  is  in  effect  a  complaint  on  the  part  of  defendant 
against  plaintiff,  and  its  sufficiency  as  a  pleading  must  be  determined 
by  the  same  rules  which  are  applied  in  ascertaining  the  sufficiency  of  a 
complaint. — Yancey  v.  Northern  Pacific  Ry.  Co.,  342. 

Assignment — Wages — Counterclaim — Nonpayment — Burden  of  Proof. 

21.  Plaintiffs  sued  defendant  railway  company  to  recover  on  an  as- 
signment of  wages  to  them  by  one  of  its  trainmen.  Defendant  as  a 
setoff  or  counterclaim  alleged  that  the  assignor  had  converted  goods 
belonging  to  it  and  thereby  become  indebted  to  it  in  a  certain  sum, 
and  that  such  amount  had  not  been  paid.  Held,  that  the  allegation 
of  nonpayment  in  the  counterclaim  was  a  material  one,  the  burden  of 
proving  which  rested  upon  defendant,  and  that  for  failure  to  sub- 
stantiate its  claim  in  this  regard,  verdict  properly  went  against  it. — 
Yancey  v.  Northern  Pacific  Ry.  Co.,  342. 

Public  Lands — Conveyance — Fraud. 

22.  One  contending  that  a  contract  entered  into  between  himself,  as  a 
qualified  entryman  upon  public  lands,  and  a  person  who  was  disqualified. 
by  the  terms  of  which  the  former  was  to  secure  patent  to  such  lands 
and  thereafter  convey  to  the  latter,  should  not  be  specifically  enforced 
because  fraudulent,  must  plead,  and  has  the  burden  of  proving,  that  the 
transferee  was  disqualified  to  take  patent  in  his  own  name. — Murray  v. 
White,  423. 

Decedents — Substitution  of  Administrator — Service  of  Pleadings — Time. 

23.  Where  one  of  several  defendants  represented  by  the  same  counsel, 
died  pending  the  action,  plaintiff  was  entitled  to  a  reasonable  time,  after 
substitution  of  his  administrator,  within  which  to  file  his  reply.— State 
ex  rel.  Hickey  v.  District  Court,  496. 

Action — Form — Contract  or  Tort. 

24.  A  complaint  alleging  that  the  defendant  negligently  drove  eight 
steers  belonging  to  plaintiff  onto  the  inclosed  right  of  way  of  a  rail- 
road, where  they  were  killed  by  a  passing  train,  without  alleging  any 
benefit  to  the  defendant,  states  a  cause  of  action  in  tort  and  not  upon 
an  express  or  an  implied  contract. — Kyle  v.  Chester,  522. 

POLICE  DEPARTMENT. 
Removal  of  officers, — see  Supervisory  Control,  1. 
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POLICE  POWER. 

Sunday  Laws — Amusements — Statutes. 

1.  Laws  relating  to  Sunday  performances  of  theaters  and  playhouses 
are  laws  passed  in  the  exercise  of  the  police  power  for  the  promotion 
of  the  public  peace,  order,  and  morals. — State  v.  Penny,  118. 

Same — Presumptions. 

2.  Penal  statutes  enacted  in  the  exercise  of  the  police  power  in  rela- 
tion to  the  keeping  open  and  maintaining  of  theaters,  playhouses,  and 
other  amusements  on  Sunday,  are  presumed  to  be  reasonable  as  enacted. 
State  ▼.  Penny,  118. 

"Police  Power"— Definition. 

3.  The  "police  power"  is  a  term  which  has  relation  to  a  power  to  enact 
a  system  of  regulations  tending  to  the  health,  order,  convenience,  and 
comfort  of  the  state's  inhabitants  and  to  the  prevention  and  punishment 
of  public  injuries  and  offenses. — State  v.  Penny,  118. 

PRESCRIPTION. 
See  Cities  and  Towns,  9-11. 

PRE8UMPTIONS. 

Carrier  and  Passenger — Injuries — Presumption  of  Negligence. 

1.  A  presumption  of  the  carrier's  negligence  arises  from  the  mere  fact 
of  an  accident  injuring  a  passenger,  which  is  caused  by  some  agency 
over  which  the  carrier  has  control.— -John  v.  Northern  Pacific  Ry.  Co.,  18. 

Negligence — Res  Ipsa  Loquitur  Doctrine. 

2.  The  presumption  of  want  of  care,  raised  by  the  res  ipsa  loquitur 
doctrine  is  a  want  of  ordinary  care. — John  v.  Northern  Pacific  Ry.  Co., 
18. 

Penal  Statutes — Reasonableness. 

3.  Penal  statutes  enacted  in  the  exercise  of  the  police  power  in  relation 
to  the  keeping  open  of  theaters,  etc.,  on  Sunday,  are  presumed  to  be  rea- 
sonable as  enacted.— State  v.  I*enny,  118. 

Constitutional  Law — Definition  of  Terms. 

4.  In  the  absence  of  definite  information  as  to  the  meaning  which  the 
f ramers  of  the  Constitution  attached  to  a  certain  term  employed  in  that 
instrument,  it  will  be  presumed  that  they  made  use  of  it  with  refer- 
ence to  the  interpretation  theretofore  placed  thereon  by  the  courts  of 
last  resort  in  states  having  the  same  constitutional  provision  on  the  sub- 
ject under  consideration. — State  ex  rel.  Gerry  v.  Edwards  et  al.,  135. 

Judgments — Jurisdiction — Appeal  from  Justice's  Court. 

5.  As  in  the  case  of  a  judgment  pronounced  by  a  justice's  court,  bo 
in  that  of  one  rendered  by  the  district  court  on  appeal  from  that  court, 
no  presumption  attaches  in  favor  of  such  judgment  until  it  affirmatively 
appears  from  the  proceedings  that  it  had  jurisdiction  to  render  it — 
Jenkins  v.  Carroll,  302. 

Summons — Constructive  Service — Mail. 

6.  Defendants,  to  each  of  whom  copies  of  the  summons  and  complaint 
were  mailed  at  their  known  places  of  residence,  are  presumed,  under 
section  7962,  Revised  Codes,  to  have  had  actual  notice  of  the  pendency 
of  the  action. — Smith  v.  Collie,  350. 

Mining  Claims — Validity  of  Location. 

7.  A  location  of  a  mining  claim  once  shown  to  be  a  valid  and  sub- 
sisting  one  will  be  presumed  to  remain  so,  until  the  time  for  doing  the 
annual  representation  work  shall  have  expired,  in  the  absence  of  proof 
of  some  act  or  declaration  evincing  a  present  intention  on  the  part  of 
the  locator  to  abandon  the  claim. — Street  v.  Delta  Mining  Co.,  371. 
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Intent. 

8.  Ordinarily,  when  the  conduct  of  a  person  is  sneh  as  to  raise  a  clear 
presumption  that  he  does  not  intend  to  do  a  certain  act,  he  will  not 
thereafter  be  charged  with  such  intention  by  implication. — Kyle  v. 
Chester,  522. 

PRINCIPAL  AND  SURETY. 

See  Bonds;  Garnishment. 

PROBATE  PROCEEDINGS. 

District  Courts — Extent  of  Jurisdiction. 

1.  In  the  exercise  of  its  jurisdiction  is  probate  matters,  the  district 
court  is  limited  in  authority  to  that  expressly  conferred  by  statute  or 
necessarily  implied. — State  ex  rel.  King  v.  District  Court,  182. 

Estates — Sales  of  Personalty — Confirmation — Refusal — Power  of  Court. 

2.  Though  the  statute  does  not  in  express  terms  authorize  the  district 
court,  sitting  in  probate,  to  refuse  confirmation  of  a  sale  of  personal 
property  belonging  to  an  estate,  on  being  adTised  of  a  subsequent  bid 
of  ten  per  cent  in  excess  of  the  former  one,  together  with  costs  of  re- 
sale, Buch  authority  is  necessarily  implied  from  section  7548,  Revised 
Codes,  which,  in  providing  that  no  sale  of  property  belonging  to  tne 
estate  of  a  decedent  shall  be  valid  unless  a  return  thereof  be  made  to 
the  court,  bv  implication  authorizes  a  hearing  thereon,  and  hence  clothes 
the  court  with  judicial  discretion  to  either  confirm  or  withhold  confirma- 
tion of,  a  sale  of  such  property. — State  ex  rel.  King  v.  District  Court, 
182. 

Appeal  from  Order — Dismissal,  When. 

3.  An  appeal  from  an  order  appointing  an  administrator  and  denying 
a  counter-application  for  such  appointment,  will  be  dismissed  if  not 
taken  within  the  sixty  days,  after  entry  of  the  order,  allowed  by  section 
7098,  Revised  Codes,  for  taking  such  an  appeal. — In  re  Antonioli's  Es- 
tate, 219. 

New  Trial — When  Refusal  Proper. 

4.  New  trials  in  probate  proceedings  are  proper  only  in  cases  involving 
issues  of  fact  which  are  based  upon  formal  pleadings  authorized  by  the 
Codes. — In  re  Antonioli's  Estate,  219. 

Appeal — Dismissal.  f 

5.  Where  two  applications  for  letters  of  administration  were  heard 
together,  and  issue  was  not  joined  as  to  any  fact  alleged  in  either  peti- 
tion, a  motion  for  a  new  trial  did  not  lie  in  favor  of  the  unsuccessful 
petitioner,  under  the  rule  declared  in  paragraph  4,  supra;  and  therefore 
an  appeal  from  the  order  denying  the  motion  ordered  dismissed. — In  re 
Antonioli's  Estate,  219. 

PROMISSORY  NOTES. 
See  Fraud,  1. 

PUBLIC  LANDS. 

8ee  Eminent  Domain,  1,  2. 

Contract  to  convey, — see  Contracts,  5-12. 

PUBLIC  PARKS. 
Taxation  for  park  purposes, — see  Cities  and  Towns,  4-8. 

PUBLIC  POLICY. 
Municipal  Corporations — Self-government. 

1.  In  matters  of  purely  private  concern,  as  distinguished  from  those 
in  which  the  people  of  the  state  have  an  interest  in  common  with  the. 
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Inhabitants  of  cities  and  towns,  it  is  the  policy  of  the  state, — as  indi- 
cated by  the  several  constitutional  limitations  upon  the  authority  of 
the  legislature  over  city  affairs,  the  statutes,  and  the  decision  in  the 
ease  of  Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1, — to  confide  to 
the  citizens  of  municipalities  the  right  of  local  self-government  to  the 
utmost  extent  compatible  with  an  orderly  system  of  state  government. 
8tate  ex  rel.  Gerry  v.  Edwards  et  al.,  135. 

Contract — When  Against  Public  Policy. 

2.  A  contract  will  not  be  held  void  as  against  public  policy  unless  it 
in  itself  requires  the  doing  of  something  which  adversely  affects  the 
public  welfare,  or  is  forbidden  by  law,  or  the  consideration  of  which 
is  illegal  or  immoral. — Murray  v.  White,  423. 

Same — Fraud  on  Third  Party. 

3.  A  court  of  equity  will  not  lend  its  aid  to  carrying  the  object  of  an 
illegal  contract  into  effect;  neither  will  it  declare  an  agreement  which 
is  fair  and  just  as  between  the  parties  and  under  a  specific  enforce- 
ment of  which  each  party  will  receive  what  he  agreed  he  should  re- 
ceive, void  as  against  public  policy  because  at  the  time  of  its  execution 
one  of  the  parties  gave  voice  to  the  notion  that  by  virtue  of  its  terms 
he  would  be  enabled  to  defraud  a  third  party. — Murray  v.  White,  423. 

Public  Lands — Entry  Under  Scrip — Contract  to  Convey. 

4.  A  contract  made  by  an  entryman  upon  public  lands  under  a  sol- 
dier's additional  homestead  scrip,  to  convey  title  to  a  portion  of  the 
land  upon  issuance  of  patent,  is  not  against  public  policy,  is  not  pro- 
hibited by  law  and  may  be  enforced. — Murray  v.  White,  423. 

RAILROADS. 
See,  also,  Personal  Injuries,  1-13,  33-39. 

Contract  of  Carriage — Free  Passes — Invalidity. 

1.  Held,  that  the  giving  of  all  free  passes,  with  certain  exception* 
recognized  by  law,  was  prohibited,  so  that  the  carriage  of  a  passen- 
ger by  defendant  on  a  pass  issued  without  compensation  to  the  em- 
ployee of  another  railroad  company  which  issued  similar  free  passes 
for  use  by  defendant's  employees  was  illegal,  and  hence  a  provision 
therein  exempting  the  carrier  from  liability  for  injuries  caused  by 
its  negligence   was  a  nullity. — John  v.  Northern  Pacific  Ry.  Co.,  18. 

Transportation — Free  Passes— Right  to  Issue. 

2.  Railroad  companies  may  issue  free  transportation  or  sell  tickets 
at  reduced  rates,  as  the  case  may  require,  to  its  employees  and 
members  of  their  families;  to  doctors,  nurses  and  helpers  being  taken 
to  wrecks  to  soldiers  and  sailors  going  to  or  coming  from  institutions 
wherein  they  are  kept;  to  ministers  or  persons  engaged  in  charitable 
and  religious  works;  and,  by  the  direct  provision  of  Revised  Codes, 
section  4369,  to  members  and  employees  of  the  railroad  commission 
traveling  on  official  business,  but  not  when  they  are  traveling  on 
private  business,  section  4394  prohibiting  employees  of  the  commis- 
sion or  the  board  of  commissioners  from  accepting  or  requesting  any 
pass  for  themselves  or  any  other  person  except  as  herein  otherwise  pro- 
vided.— John  v.  Northern  Pacific  Ry.  Co.,  18. 

Contract — Exemption  from  Liability  for  Negligence. 

3.  A  common  carrier  of  passengers  may  contract  to  exempt  itself 
from  liability  for  the  ordinary  negligence  of  itself  or  its  servants. — 
John  v.  Northern  Pacific  Ry.  Co.,  18. 

Injuries  at  Crossings — "Concurrent"  Negligence — Complaint. 

4.  The  allegations  of  the  complaint  in  an  action  to  recover  damages 
from  a  railway  company  for  injuries  said  to  have  been  caused  by  the 
running  away  of  plaintiff's  team  while  crossing  its  track,  said  runa- 
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way  being  due  to  defendant's  negligence  1m  failing  to  give  proper 
•ignals  of  the  approach  of  iU  train,  running  it  at  an,  excessive  rate 
of  speed,  etc.,  held,  not  to  charge  the  several  acts  of  negligence  as 
•'concurrent,"  i.  e*  so  far  interdependent  that  proof  of  all  was  es- 
sential to  make  out  a  case. — De  Atley  v.  Northern  Pac.  By.  Co.,  224. 

Same — Warning  Signals — Immaterial  Variance. 

5.  Proof  of  a  violation  of  the  statutory  requirement  (Revised  Codes, 
sec.  4289)  which  made  it  incumbent  upon  defendant  railway  com- 
pany to  cause  proper  warning  signals  of  the  approach  of  its  train 
to  be  given  within  a  distance  of  from  fifty  to  eighty  rods  from  the 
crossing  where  the  injury  to  plaintiff  occurred,  was  of  itself  sufficient 
to  make  out  a  prima  facie  case  of  negligence;  so  that  a  variance 
between  an  averment  that  defendant  was  negligent  in  failing  to 
give  any  warning,  and  evidence  which  tended  to  show  that,  while 
warning  was  given,  it  was  not  until  the  train  was  within  about  one 
hundred  feet  from  the  crossing,  was  immaterial. — De  Atley  v.  North- 
ern Pac.  By.  Co.,  224.  __ 

Same — Excessive  Speed  of  Trains — Jury  Question. 

6.  Held,  that  the  question  whether  the  speed  of  twenty-five  miles 
per  hour  maintained  by  defendant's  train  within  city  limits,  over  a 
crossing  the  view  of  which  was  obstructed  to  plaintiff  by  a  string 
of  cars  standing  near  by,  and  without  giving  any  warning  signals 
of  its  approach  until  within  about  one  hundred  feet  of  the  crossing, 
was  excessive,  was  one  for  the  determination  of  the  jury,  under  the 
circumstances,  and  not  one  of  law. — De  Atley  v.  Northern  Pac.  By. 
Co.,  224. 

Same — Complaint — Sufficiency. 

7.  Complaint,  though  indefinite  in  some  of  its  allegations  respecting 
the  causal  connection  between  some  of  the  acts  of  negligence  charged 
and  plaintiff's  injury,  held  sufficient  to  state  a  cause  of  action  in  the 
absence  of  a  special  demurrer  or  motion  to  make  more  specific — De 
Atley  v.  Northern  Pac.  By.  Co.,  224. 

BEAL  PBOPEBTY. 
Action  for  rent, — see  Landlord  and  Tenant,  1* 
Revocation  of  parol  license, — see  License,  1. 
Specific  performance, — see  Specific  Performance. 

BECEIVEBS. 
See  Corporations,  2-8. 

BEOPENING  CASE. 
See  Pleading  and  Practice,  14. 

BESCISSION. 
See  Fraud,  1;  Contracts,  1,  8. 

BESEBVOIBS. 
Breaking  of  dam, — see  Dams,  1-4. 

BES  IPSA  LOQUITUR. 
See  Presumptions,  2. 

BES  JUDICATA. 
Appeal — Former  Decision — When  not. 

1.    Held — on  appeal  from  an  order  granting  a  new  trial  to  a  parent 
in  an  action  seeking  damages  for  the  loss  of  his  child's  services!  on  a 
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complaint  and  evidence  substantially  the  same  as  the  pleading  and 
proof  of  the  infant  in  a  prior  action  against  the  same  defendant,  a 
judgment  in  which  prior  cause  had  been  reversed  on  account  of  vari- 
ance amounting  to  a  failure  of  proof — that  the  former  decision  of  the 
supreme  court  was  not  conclusive  of  the  father's  right  to  recover,  since 
such  a  holding  would  preclude  the  plaintiff  from  exercising  his  privi- 
lege of  amending  his  complaint  to  meet  his  proof. — Flaherty  v.  Butte 
Electric  By.  Co.,  89. 

BESULTING  TBUSTS. 
See  Trusts. 

SALES. 
Bescission,— see  Contracts,  1,  2. 

SCHOOL  LANDS. 
See  Eminent  Domain. 

SEBVICE. 
Of  notice  of  appeal  may  be  waived, — see  Appeal  and  Error,  21. 
Of  notice  of  appeal  on  adverse  party, — see  Appeal  and  Error,  18. 
Of  pleadings  upon  representatives  of  decedent, — see  Judgments,  15. 
Of  summons, — see  Summons,  1-3. 

SIDEWALKS. 
Defective, — see  CitieB  and  Towns,  1-3. 

SPECIFIC  PEBFOBMANCE. 
See  Contracts,  5-12. 

STATE. 
Consent  to  be  sued, — see  Eminent  Domain,  1. 
School  lands,  disposal, — see  Eminent  Domain,  2. 

STATUTE  OF  FRAUDS. 
Bight  to  Invoke. 

1.  The  right  to  question  the  validity  of  a  contract  on  the  ground  that 
it  falls  within  the  statute  of  frauds  is  personal  and  cannot  be  asserted 
by  one  who  is  neither  a  party  nor  a  privy  to  it. — Featherman  v.  Hen- 
nessy,  535. 

STATUTE  OF  LIMITATIONS. 

What  ineffectual  to  prevent  statute  from  running  against  city  claiming 
right  to  land  for  street  purposes, — see  Cities  and  Towns,  10. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Codified  Statutes  o»  1871-72. 
Page  600 409 

Revised  Statutes  or  1879. 
Section  29,  Code  of  Civil  Procedure 396 
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Laws  of  1883. 
Page  13 392,397 

Compiled  Statutes  or  1887. 

First  Division,  section   29 396 

Fifth  Division,  sections  378,  379 397 

Laws  of  1893. 
Page  152  (Anti-scalpels'  Act) ......38  et  teq 

Codes  of  1895. 

(Political  Cods.) 

Section  4023 411 

Section  4024 411 

Section  4025 411 

Section  4026 411 

Section  4862 397 

Section  41   J 397 

Section  5184 56 

(Civil  Code.) 

Section  908 53  et  teq. 

Section  1312 573 

(Code  of  Civil  Procedure.) 
Section  483 396 

Laws  of  1901. 
Page  73  (Park  Commissioners) 141  et  teq. 

Laws  of  1905. 
Chapter  59  (Practice) 264 

Laws  of  1907. 
Chapter  37  (Bailroad  Commission) 55 

Revised  Codes  of  1907. 

Section  384 321 

Section  388 321 

Section  389 321 

Section  393 323 

Section  524 175 

Section  2030 359 

Section  2138 168 

Section  2139 168 

Sectibn  2498 407 

Section  2499 407 

Section  2500 407 

Section  2501,  subd.  2 409 

Section  2741 410,411 

Section  2742 410 

Section  2745 410,411 

Section  2852 77  et  teq. 

Section  2854 75 

Section  2855 75  et  teq. 

Section  3164 198 

Section  3259 148 

Sections  3266-3276 150 

Section  3289 131  et  teq. 

Section  3308 217 
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Section    3319 140 

Section    3322 141 

Section    3751 99 

Section    4193 448 

Section    4289 230 

Section    4337 37  et  seq. 

Section    4369 55  et  seq. 

Section    4394 61 

Section     4537 576 

Section    4538 573 

Section    4566 516 

Section    4567 516 

Section    4972 16 

8ection    4978 15 

Section     4980 15 

Section     5062 16 

Section    5063 16 

Section    5065 16 

Section    5091 ^ 534 

Section    5206 576 

Section    5244 34 

Section    5253 29  et  seq. 

Section    5295 29  et  seq. 

Section     5297 49 

Section    5298 31  et  teq. 

Section    5299 29  et  teq. 

Section    5300 29  et  teq. 

Sections  5300-5304 # 49 

Section     5306 29  et  seq. 

Section    5331 29  et  seq. 

Section     5338 35 

Section    5339 35 

Section     5354 29  et  seq. 

Section     5355 29  et  seq. 

Section    5374 489 

Section    5379 489 

Section     5380. 489 

Section    5535 577 

Section     5536 577 

Section     6432 , 396 

Section     6435 396 

Section    6219 169,  359 

Section     6485 98 

Section    6486 98 

Section    6492 325 

Section    6519 545 

Section     6520 361  et  seq. 

Section    6521 358  et  seq. 

Section    6541,  subd.  2 195 

Section     6583 196 

Section    6585 161 

Section    6589 365  et  seq. 

Section     6643 300 

Section     6656 528 

Section    6681 528 

Section     6683 528 

Section    6698 422 

Section     6703 420 

Section    6712 308 
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Section    6719,  subd.  2 264  et  teq. 

Section    6723 223 

Section    6746 166,331 

Section    6749 166 

Section    6788 473 

Section    6793 223 

Section     6794 93 

Section     6865 301 

Section     6995 494 

Section    7004 495 

Section     7034 495 

Section     7047 ., 493 

Section     7098 222 

Section     7100 169,307 

Section     7103 340 

Section     7107 342 

Section     7120 172,  173 

Section     7121 311,495 

Section     7122 312,  495 

Section     7124 311 

Section     7127 312 

Section     7149 265 

Section     7169 198 

Section     7214 79 

Sections  7254-7256 39) 

Section     7332 114 

Section     7333 112 

Section    7441 v 222  et  seq. 

Section     7458 185 

Section     7465 18.1 

Section     7466 18-5 

Section     7488 1£5 

Section    7500 185 

Section     7551 185 

Section     7548 184,  187 

Section     7576 184 

Section     7634 185 

Section     7652 185 

Section    7712 22i 

Section     7719 185 

Section     7873 450 

Section     7877 450 

Section     7886 349 

Section     7887 465 

Section     7888 56 

Section     7962 369 

Section    8028 5,3 

Section     8065 359 

Section     8067 "]  359 

Section     8096 43    123 

Section    8241 '  353 

Section    8369 1I9 

Section     8524 37 

Section    8972 ""   180 

Section    9271,  subd.  4 330,331 

Section    9350 93    94 

Laws  or  1909. 
Chapter  113  (Nonpartisan  Nominations) .175  ej  9C^ 
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statutes  and  statutoby  constbuction. 

• 

Bemedial  Statutes — Construction. 

1.  Bemedial  statutes  must  be  construed  so  a*  to  suppress  the  injury 
and  advance  the  remedy  contemplated  by  the  statute. — John  r. 
Northern  Pacific  By.  Co.,  18. 

Penal  Statute— Construction. 

2.  A  statute  may  be  remedial  in  part  and  penal  in  part  for  purposes 
of  construction,  so  that  the  penalty  clause  of  Berised  Codes,  section 
4337,  making  it  unlawful  for  any  carrier  to  transfer  a  person  for  a 
less  sum  than  is  charged  for  a  similar  ticket  of  the  same  class,  and 
making  any  carrier  who  shall  violate  the  statute  guilty  of  a  misde- 
meanor, and  punishable,  etc.,  should  be  construed  according  to  the  fair 
import  of  its  terms,  with  a  view  to  effectuating  its  object  as  required 
by  section  8096;  but  the  part  prohibiting  unjust  discrimination  in 
charging  for  transportation  should  be  liberally  construed  with  a  view 
to  carrying  out  the  legislative  intention. — John  v.  Northern  Pacific 
By.  Co.,  18. 

Penal  Statutes — Construction. 

3.  Revised  Codes,  section  8369,  making  the  keeping  open  and  main- 
taining of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  so  far  as 
it  is  penal,  is  to  be  construed  in  accordance  with  section  8096,  which 
provides  that  the  rule  of  the  common  law  that  penal  statutes  are  to  be 
strictly  construed  has  no  application  to  the  Code,  and  that  all  its 
provisions  are  to  be  construed  according  to  the  fair  import  of  their 
terms  with  a  view  to  effect  its  object  and  to  promote  justice. — State 
v.  Penny,  118. 

Same — Sunday  Theater — Construction. 

4.  Be  vised  Codes,  section  8369,  making  the  keeping  open  and  main- 
taining of  a  theater  or  playhouse  on  Sunday  a  misdemeanor,  is  not  di- 
rected toward  the  keeping  open  and  maintaining  of  a  theater  building, 
but  refers  to  the  class  of  entertainment  or  performance  therein,  or  in 
some  other  manner,  furnished. — State  v.  Penny,  118. 

Cities  and  Towns — Defective  Sidewalks — Notice — Construction. 

5.  The  words  "any  defect  in  any  sidewalk/'  found  in  the  provision 
of  section  3289,  Revised  Codes,  requiring  notice  to  cities  or  towns  of 
personal  injuries  alleged  to  have  been  suffered  by  reason  of  "any 
defect  in"  a  sidewalk,  before  the  municipality  shall  be  liable  in 
damages  therefor,  have  reference  to  any  and  every  defect,  deficiency 
or  obstruction  likely  to  interfere  with  the  proper  use  of  the  walk, — 
such  as  an  accumulation  of  snow  and  ice,  etc. — and  not  merely  to 
some  structural  deficiency  in  the  walk  itself. — Tonn  v.  City  of 
Helena,  127. 

Elections — Nominations  by  Petition — "Judicial  Officers." 

6.  Held,  that  the  term  "judicial  offices"  in  Laws  1909,  chapter  113, 
requiring  nominations  for  judicial  offices  to  be  made  by  petition  only 
as  provided  by  Revised  Codes,  section  524,  does  not  include  a 
senator,  the  term  "judicial  officers"  being  limited  to  judges  of  the 
supreme  and  district  courts,  justices  of  the  peace,  and  judges  of 
other  inferior  courts.— State  ex  rel.  Haviland  v.  Beadle,  County 
Clerk,  174. 

Adoption  from  Other  State — Rule  of  Interpretation. 

7.  Where  legislation  is  adopted  from  a  sister  state  after  interpreta- 
tion by  the  highest  court  of  that  state,  it  will  be  held  to  have  been 
adopted  with  the  construction  thus  placed  upon  it. — State  ex  rel. 
Dolenty  v.  District  Court,  170;  Deer  Lodge  County  v.  United  States 
F.  k  O.  Co.,  315. 
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stat  bonds. 

Sec  Bonds,  2-7. 

STREETS. 
Acquisition  of  title  to,  by  prescription, — see  Cities  and  Towns,  9-1 L 


SUMMONS, 
of, — see  Waiver,  2,  3. 

By  Publication— Statutory  Construction. 

1.  Held,  that  the  requirement  of  section  6521,  Bevised  Codes,  that 
where  publication  of  summons  is  necessary  it  must  be  made  "once  a 
week  for  four  successive  weeks,"  is  satisfied  by  publication  thereof 
once  in  each  of  four  successive  weeks,  and  that  such  provision  does 
not  mean  that  the  period  of  publication  must  cover  four  full  weeks, 
or  twenty-eight  days. — 8mith  v.  Collis,  350. 

Same— Affidavit — Information  and  Belief — Sufficiency. 

2.  Held,  that  the  statements  required  by  section  6520,  Bevised  Codes, 
of  one  who  desires  an  order  for  the  publication  of  summons  on  a  non- 
resident defendant,  vis.,  that  the  plaintiff  has  a  cause  of  action  against 
defendant  and  that  the  latter  is  a  necessary  or  proper  party  to  the 
action,  may  properly  be  made  on  information  and  belief. — -Smith  v. 
Collis,  350. 

Service  by  Mail — Presumptions. 

8.  Defendants,  to  each  of  whom  copies  of  the  summons  and  complaint 
were  mailed  at  their  known  places  of  residence,  are  presumed  to  have 
had  actual  notice  of  the  pendency  of  the  action. — 8mith  v.  Collis,  350. 

Corporations — Service — Evidence-— Sufficiency. 

4.  The  recital  in  a  sheriff's  return  on  a  summons  in  an  action  against 
a  corporation,  that  he  served  the  same  on  the  president  of  the  defend- 
ant company  (naming  him),  is  prima  facie  evidence  that  the  person 
named  was  president  of  the  corporation. — Vadnais  v.  East  Butte  Ex- 
tension C.  M.  Co.,  548. 

SUNDAY  THEATEBS. 
Keeping  open, — see  Criminal  Law,  1-8. 

SUPERVISORY  CONTBOL. 

Discharge  of  Policeman — Review. 

1.  Under  Bevised  Codes,  section  3808,  providing  that  the  judgment 
of  the  examining  and  trial  board  of  the  police  department  dismissing 
an  officer  for  misconduct  shall  be  final  on  questions  of  fact,  but  that 
the  district  court  of  the  proper  county  shall  have  jurisdiction  in  a  suit 
brought  by  the  officer  to  determine  whether  the  essential  requirements 
of  law  have  been  complied  with  in  the  matter  of  his  trial,  such  an 
officer  could  not  obtain  a  review  of  the  proceedings  in  the  supreme  eourt 
on  application  for  a  writ  of  supervisory  control  on  the  grounds  that 
the  charges  filed  against  him  did  not  state  sufficient  facts  to  constitute 
a  cause  of  action,  and  that  the  evidence  was  not  sufficient  to  support 
the  findings,  since  these  were  questions  of  law  which  could  be  consid- 
ered in  the  district  court. — Bailey  v.  Examining  6  Trial  Board,  216. 

SUPREME  COUBT. 

When  supreme  court  will  make  final  disposition  of  cause  on  appeal, 

Appeal  and  Error,  26. 
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TAXATION. 

Delegation  of  power  of,  for  public  park  purposes, — see  Cities  and 
Towns,  4-8. 

When  payment  of  taxes  on  land  claimed  by  a  city  for  street  purposes  does 
not  estop  city  from  asserting  its  right, — see  Cities  and  Towns,  11. 

Restraining  Assessment — Judgment — Conclusiveness — Questions  Determined. 

1.  A  decree  enjoining  collection  of  assessment  for  taxes  of  a  parcel  of 
ground  designated  as  a  mining  claim  until  the  claim  shall  have  been 

*  purchased  from  the  United  States  as  provided  by  law,  rendered  on  a 
complaint  alleging  that  an  assessment  on  the  claim  was  unlawful  because 
the  legal  title  thereto  was  in  the  United  States,  merely  adjudges  the 
mining  claim,  as  such,  not  subject  to  taxation,  because  the  legal  title 
remains  in  the  United  States,  and  does  not  determine  the  question  of 
the  right  to  tax  the  surface  ground  when  the  same  is  used  and  has  a 
separate  and  independent  value  for  other  than  mining  purposes. — Cob- 
ban v.  Meagher,  399. 

Unpatented  Mining  Claim — Building  Purposes. 

2.  A  locator  of  an  unpatented  mining  claim  was  informed  by  the 
chairman  of  the  board  of  county  commissioners  that  a  notice  would  be 
sent  to  him  requiring  him  to  show  cause  why  the  claim  should  not  be 
assessed.  He  used  the  ground  for  townsite  and  building  purposes.  He 
waived  notice,  and  on  the  hearing  the  board  ordered  the  ground  as- 
sessed for  townsite  purposes,  over  the  locator's  objection  that  title  was 
not  in  him.  Held,  that  the  assessment  of  the  ground  was  on  its  use 
for  townsite  and  building  purposes,  and  not  on  an  unpatented  mining 
claim  as  such. — Cobban  v.  Meagher,  399. 

Same — Surface. 

3.  The  surface  ground  of  an  unpatented  mining  claim  when  used  for 
other  than  mining  purposes  and  when  it  has  a  separate  value  for  such 
other  purposes  is  subject  to  taxation. — Cobban  v.  Meagher,  399. 

flame — Assessment — Validity. 

4.  Where  a  house  on  premises  is  separately  assessed,  the  words  in  the 
assessment  of  the  real  estate,  "and  the  house  upon  which  is  numbered 
38,"  are  simply  descriptive,  serving  to  identify  the  ground,  and  the 
assessment  of  the  real  estate  is  not  void  on  the  ground  that  it  cannot 
be  ascertained  whether  it  includes  the  house,  and,  if  it  does,  it  is  void 
because  the  house  has  been  separately  assessed.--Cobban  v.  Meagher, 
399. 

flame — Irregularity  in  Assessment — Remedy. 

5.  Under  Revised  Codes,  section  2741,  forbidding  an  injunction  to 
restrain  the  collection  of  any  tax,  except  where  the  tax  is  illegal,  or 
where  the  property  is  exempt,  the  court  may  not  restrain  the  collection 
of  a  tax  levied  on  the  surface  of  an  unpatented  mining  claim  having 
a  separate  and  independent  value  because  of  its  use  for  other  than 
mining  purposes,  on  the  ground  that  the  assessor  failed  to  set  forth  in 
the  assessment  the  fact  that  the  surface  ground  was  assessed  for  other 
than  mining  purposes,  but  the  remedy  is  by  an  action  at  law  under 
section  2742  to  recover  the  taxes  paid  under  protest,  which  remedy  is 
by  section  2745,  exclusive. — Cobban  v.  Meagher,  399. 

THEATERS. 
Keeping  open  on  Sunday, — see  Criminal  Law,  1-8. 


THEORY  OF  CASE. 
See  Appeal  and  Error,  24. 
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TORT. 
See  Actioni,  1;  Conversion,  1,  2;  Waiver,  3. 

TRADE  NAMES. 

Goodwill — Exclusive  Enjoyment. 

1.  The  goodwill  of  a  business  is  property  capable  of  transfer,  and  the 
owner  thereof  is  entitled  to  the  same  protection  in  its  exclusive  enjoy- 
ment as  he  is  in  that  of  his  tangible  possessions. — Esselstyn  v.  Holmes, 
507. 

When  not  Subject  to  Exclusive  Enjoyment. 

2.  Though,  upon  principles  analogous  to  those  which  apply  to  tech- 
nical trademarks,  a.  person  may  be  protected  in  the  exclusive  u*e  of 
his  own  name,  or  that  of  a  place,  building  or  other  designation  selected 
by  him  and  by  use  of  which,  in  connection  with  his  business,  he  has 
acquired  for  it  a  valuable  goodwill,  names  which  are  generic  or  merely 
descriptive  of  an  article  of  trade,  or  geographical  names  designating 
certain  districts  of  country,  are  not  subject  to  exclusive  appropriation 
for  such  purpose. — Esselstyn  v.  Holmes,  507. 

Exclusive  Use — Injunction. 

3.  Held,  that  the  district  court  properly  refused  to  enjoin  the  defend- 
ant from  using  the  trade  name  "Owl  Creek  Coal"  in  the  sale  of  eoal 
which  the  court  found  was  mined,  in  common  with  that  dealt  in  by 
plaintiff,  in  a  region  of  country  known  as  the  owl  creek  coal  field, 
which  name  had  not,  by  long  association  with  plaintiff's  coal  business, 
acquired  a  peculiar  or  secondary  meaning. — Esselstyn  v.  Holmes,  507. 

TRUSTS. 
Resulting  Trust — How  Created. 

1.  A  resulting  trust  arises  by  operation  of  law,  from  the  fact  that 
the  consideration  for  the  purchase  of  property  was  paid  by,  or  on  be- 
half of,  one  person,  and  the  title  thereto  taken  in  the  name  of  another. 
Eisenberg  v.  Goldsmith,  563. 

Same— Creation — Evidence— Insufficiency. 

2.  Where  the  evidence  showed  that  plaintiff,  in  an  action  to  have 
defendant  declared  a  trustee  of  an  interest  in  mining  property  for  the 
former's  use  and  benefit,  did  not  pay  any  nart  of  the  purchase  price 
thereof,  or  that  anyone  else  paid  it  for  him,  or  that  defendant,  in 
paying  the  whole  of  the  purchase  price,  advanced  plaintiff's  portion  as 
a  loan  to  the  latter,  the  fundamental  element  necessary  to  create  a 
resulting  trust,  i.  <?.,  payment  by  or  for  plaintiff,  was  absent. — Eisen- 
berg v.  Goldsmith,  563. 

Same — Burden  of  Proof. 

3.  Plaintiff  in  an  action  to  establish  a  resulting  trust  in  real  prop- 
erty in  opposition  to  the  written  title,  has  the  burden  of  proving  his 
claim  by  clear  and  satisfactory  evidence,  especially  where  there  has 
been  great  delay  in  asserting  it. — Eisenberg  v.  Goldsmith,  563. 

Same — Time  of  Payment  of  Consideration. 

4.  To  create  a  resulting  trust,  the  payment  of  the  money  as  the  con- 
sideration for  the  purchase  of  the  property  must  have  been  made  at  the 
time  or  before  the  legal  title  passed  to  the  party  sought  to  be  charged 
in  the  trust  capacity. — Eisenberg  v.  Goldsmith,  563. 

Same — Loan  by  Defendant  to  Plaintiff — Evidence— Insufficiency. 

5.  Where  plaintiff  did  not  know  of  the  purchase  of  mining  property 
by  defendant  until  long  after  it  had  been  made,  and  the  evidence 
disclosed  that  he  had  not  previously  made  any  arrangements  with  de- 
fendant whereby  the  latter  was  to  advance  his  (plaintiff's)  proportion 
of  the  purchase  price  and  did  not  intend  to  buy  or  assist  in  buying- 
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the  property,  his  contention  that  when  defendant  paid  the  full  pur- 
chase price  he  in  so  doing  made  a  loan  to  plaintiff  in  an  amount  suffi- 
cient to  pay  the  latter's  share  thereof,  and  should  therefore  be  held 
a  trustee  of  a  resulting  trust  to  the  extent  of  such  share,  was  without 
merit. — Eisenberg  v.  Goldsmith,  563. 

Constructive  Trust— How  Created. 

6.  A  constructive  trust  is  created  by  operation  of  law,  upon  breach 
of  a  fiduciary  relation  by  the  person  sought  to  be  held;  its  basis  is 
fraud,  actual  or  constructive. — Eisenberg  v.  Goldsmith,  563. 

8ame — Partnerships — Cotenants — Fiduciary  Relations. 

7.  The  rule  that  a  partner  who,  in  the  absence  of  an  agreement  to 
the  contrary,  purchases  an  adverse  interest  in  firm  property,  or  renews 
in  hi*  own  name  a  lease  upon  the  premises  in  or  upon  which  the  firm 
transacts  its  business,  will  be  held  a  trustee  ex  maleficio  for  the  firm 
to  the  extent  of  the  interest  so  acquired,  applies  to  cotenants  and  prob- 
ably to  mining  partners. — Eisenberg  v.  Goldsmith,  563. 

Same — Mining  Partnerships — Evidence — Insufficiency. 

8.  Evidence  held  not  to  show  that  the  relationship  of  mining  partners 
existed  between  plaintiff  and  defendant  at  the  time  the  latter  pur- 
chased mining  property  in  his  own  name,  in  violation  of  the  alleged 
fiduciary  relationship  of  the  parties;  and  a  claim  that  on  that  account 
a  decree  declaring  defendant  a  trustee  ex  maleficio  of  a  certain  in- 
terest in  the  property  would  have  been  justified,  was  without  founda- 
tion.— Eisenberg  v.  Goldsmith,  563. 

Same— Case  Made — Evidence— Insufficiency. 

9.  Defendant  had  a  lease  and  bond  upon  certain  mining  property. 
In  company  with  plaintiff  he  commenced  active  mining  operations  un- 
der an  agreement,  one  of  the  terms  of  which  was  that  plaintiff  might 
acquire  a  one-eighth  interest  in  the  lease  and  bond  upon  repayment 
to  defendant  of  one-eighth  of  the  operating  expenses  advanced  to  him 
by  the  latter.  Repayment  of  this  amount  was  never  made.  Defend- 
ant, exercising  his  option  under  the  bond,  purchased  the  property  in 
his  own  name,  using  his  individual  and  not  common  funds.  Neither 
plaintiff  nor  anyone  in  his  behalf  furnished  any  part  of  the  purchase 
price.  Defendant  thereafter  sold  the  property,  and  plaintiff  brought 
suit  to  have  the  former  declared  trustee  of  a  one-eighth  interest  for  his 
use  and  benefit.  Held,  that  the  evidence  did  not  show  either  a  resulting 
or  constructive  trust  as  against  defendant. — Eisenberg  v.  Goldsmith, 
563. 

UNDERTAKINGS. 

See  Bonds. 

UNLAWFUL  DETAINER. 
See  Injunction,  5. 

VARIANCE. 

Judgment — Reversal — New  Trial  Ineffectual. 

1.  A  judgment  will  not  be  reversed  because  of  variance  between  the 
pleadings  and  proof,  where  it  would  merely  necessitate  an  amendment 
to  the  pleading,  resulting  in  the  same  verdict.— John  v.  Northern 
Pacific  Ry.  Co.,  18. 

When  Immaterial. 

2.  Under  section  6585,  Revised  Codes,  a  party  will  not  be  heard  to 
complain  that  he  was  misled  to  his  prejudice,  by  a  variance,  unless  he 
was  surprised  at  the  trial  by  having  to  meet  issues  not  pleaded. — 
Fredericks  v.  Hale,  153;  De  Atley  v.  Northern  Pac.  Ry.  Co.,  224. 
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TORT. 
See  Actions,  1;  Conversion,  1,  2;  Waiver,  3. 

TRADE  NAMES. 

Goodwill — Exclusive  Enjoyment. 

1.  The  goodwill  of  a  business  is  property  capable  of  transfer,  and  the 
owner  thereof  is  entitled  to  the  same  protection  in  its  exclusive  enjoy- 
ment as  he  is  in  that  of  his  tangible  possessions. — Esselstyn  ▼.  Holmes, 
507. 

When  not  Subject  to  Exclusive  Enjoyment. 

2.  Though,  upon  principles  analogous  to  those  which  apply  to  tech- 
nical trademarks,  a.  person  may  be  protected  in  the  exclusive  use  of 
his  own  name,  or  that  of  a  place,  building  or  other  designation  selected 
by  him  and  by  use  of  which,  in  connection  with  his  business,  he  has 
acquired  for  it  a  valuable  goodwill,  names  which  are  generic  or  merely 
descriptive  of  an  article  of  trade,  or  geographical  names  de*i<rnating 
certain  districts  of  country,  are  not  subject  to  exclusive  appropriation 
for  such  purpose. — Esselstyn  v.  Holmes,  507. 

Exclusive  Use — Injunction. 

3.  Held,  that  the  district  court  properly  refused  to  enjoin  the  defend- 
ant from  using  the  trade  name  "Owl  Creek  Coal"  in  the  sale  of  coal 
which  the  court  found  was  mined,  in  common  with  that  dealt  in  by 
plaintiff,  in  a  region  of  country  known  as  the  owl  creek  coal  field, 
which  name  had  not,  by  long  association  with  plaintiff's  coal  business, 
acquired  a  peculiar  or  secondary  meaning. — Esselstyn  v.  Holmes,  507. 

TRUSTS. 
Resulting  Trust — How  Created. 

1.  A  resulting  trust  arises  by  operation  of  law,  from  the  fact  that 
the  consideration  for  the  purchase  of  property  was  paid  by,  or  on  be- 
half of,  one  person,  and  the  title  thereto  taken  in  the  name  of  another. 
Eisenberg  v.  Goldsmith,  563. 

Same— Creation — Evidence — Insufficiency. 

2.  Where  the  evidence  showed  that  plaintiff,  in  an  action  to  have 
defendant  declared  a  trustee  of  an  interest  in  mining  property  for  the 
former's  use  and  benefit,  did  not  pay  any  part  of  the  purchase  price 
thereof,  or  that  anyone  else  paid  it  for  him,  or  that  defendant,  in 
paying  the  whole  of  the  purchase  price,  advanced  plaintiff's  portion  as 
a  loan  to  the  latter,  the  fundamental  element  necessary  to  create  a 
resulting  trust,  i.  e.,  payment  by  or  for  plaintiff,  was  absent. — Eisen- 
berg v.  Goldsmith,  563. 

Same — Burden  of  Proof. 

3.  Plaintiff  in  an  action  to  establish  a  resulting  trust  in  real  prop- 
erty in  opposition  to  the  written  title,  has  the  burden  of  proving  his 
claim  by  clear  and  satisfactory  evidence,  especially  where  there  ha* 
been  great  delay  in  asserting  it — Eisenberg  v.  Goldsmith,  563. 

Same — Time  of  Payment  of  Consideration. 

4.  To  create  a  resulting  trust,  the  payment  of  the  money  aa  the  con- 
sideration for  the  purchase  of  the  property  must  have  been  made  at  the 
time  or  before  the  legal  title  passed  to  the  party  sought  to  be  charged 
in  the  trust  capacity. — Eisenberg  v.  Goldsmith,  563. 

Same — Loan  by  Defendant  to  Plaintiff — Evidence— Insufficiency. 

5.  Where  plaintiff  did  not  know  of  the  purchase  of  mining  property 
by  defendant  until  long  after  it  had  been  made,  and  the  evidence 
disclosed  that  he  had  not  previously  made  any  arrangements  with  de- 
fendant whereby  the  latter  was  to  advance  his  (plaintiff's)  proportion 
of  the  purchase  price  and  did  not  intend  to  buy  or  assist  in  buyisf 
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the  property,  bis  contention  that  when  defendant  paid  the  full  pur- 
chase price  he  in  so  doing  made  a  loan  to  plaintiff  in  an  amount  suffi- 
cient to  par  the  latter's  share  thereof,  and  should  therefore  be  held 
a  trustee  01  a  resulting  trust  to  the  extent  of  such  share,  was  without 
merit. — Eisenberg  v.  Goldsmith,  563. 

Constructive  Trust — How  Created. 

6.  A  constructive  trust  is  created  by  operation  of  law,  upon  breach 
of  a  fiduciary  relation  by  the  person  sought  to  be  held;  its  basis  is 
fraud,  actual  or  constructive. — Eisenberg  v.  Goldsmith,  563. 

8ame — Partnerships — Cotenants — Fiduciary  Belations. 

7.  The  rule  that  a  partner  who,  in  the  absence  of  an  agreement  to 
the  contrary,  purchases  an  adverse  interest  in  firm  property,  or  renews 
in  his  own  name  a  lease  upon  the  premises  in  or  upon  which  the  firm 
transacts  its  business,  will  be  held  a  trustee  ex  maleficio  for  the  firm 
to  the  extent  of  the  interest  so  acquired,  applies  to  cotenants  and  prob- 
ably to  mining  partners. — Eisenberg  v.  Goldsmith,  563. 

Same — Mining  Partnerships — Evidence — Insufficiency. 

8.  Evidence  held  not  to  show  that  the  relationship  of  mining  partners 
existed  between  plaintiff  and  defendant  at  the  time  the  latter  pur- 
chased mining  property  in  his  own  name,  in  violation  of  the  alleged 
fiduciary  relationship  of  the  parties;  and  a  claim  that  on  that  account 
a  decree  declaring  defendant  a  trustee  ex  maleficio  of  a  certain  in- 
terest in  the  property  would  have  been  justified,  was  without  founda- 
tion.— Eisenberg  v.  Goldsmith,  563. 

Same — Case  Made — Evidence — Insufficiency. 

9.  Defendant  had  a  lease  and  bond  upon  certain  mining  property. 
In  company  with  plaintiff  he  commenced  active  mining  operations  un- 
der an  agreement,  one  of  the  terms  of  which  was  that  plaintiff  might 
acquire  a  one-eighth  interest  in  the  lease  and  bond  upon  repayment 
to  defendant  of  one-eighth  of  the  operating  expenses  advanced  to  him 
by  the  latter.  Repayment  of  this  amount  was  never  made.  Defend- 
ant, exercising  his  option  under  the  bond,  purchased  the  property  in 
his  own  name,  using  his  individual  and  not  common  funds.  Neither 
plaintiff  nor  anyone  in  his  behalf  furnished  any  part  of  the  purchase 
price.  Defendant  thereafter  sold  the  property,  and  plaintiff  brought 
suit  to  have  the  former  declared  trustee  of  a  one-eighth  interest  for  his 
use  and  benefit.  Held,  that  the  evidence  did  not  show  either  a  resulting 
or  constructive  trust  as  against  defendant. — Eisenberg  v.  Goldsmith, 
563. 

UNDERTAKINGS. 

See  Bonds. 

UNLAWFUL  DETAINER. 
See  Injunction,  5. 

VARIANCE. 

Judgment — Reversal — New  Trial  Ineffectual. 

1.  A  judgment  will  not  be  reversed  because  of  variance  between  the 
pleadings  and  proof,  where  it  would  merely  necessitate  an  amendment 
to  the  pleading,  resulting  in  the  same  verdict. — John  v.  Northern 
Pacific  Ry.  Co.,  18. 

When  Immaterial. 

2.  Under  section  6585,  Revised  Codes,  a  party  will  not  be  heard  to 
complain  that  he  was  misled  to  his  prejudice,  by  a  variance,  unless  be 
was  surprised  at  the  trial  by  having  to  meet  issues  not  pleaded. — 
Fredericks  v.  Hale,  153;  De  Atley  v.  Northern  Pac.  Ry.  Co.,  224. 
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Same. 

3.  Plaintiffs  alleged  in  their  complaint  in  an  action  to  recover  on 
an  assignment  of  wages  that  such  assignment  had  been  made  to  them 
as  a  firm.  One  of  them,  in  narrating  at  the  trial  the  circumstances 
leading  to  the  transaction,  used  terms  which,  standing  alone,  would 
lead  to  an  inference  that  he  alone  was  concerned  in  it.  Held  that, 
viewing  the  evidence  as  a  whole,  there  was  no  variance  between  it 
and  the  pleading  in  this  regard. — Yancey  v.  Northern  Pacific  By.  Co., 
342. 

When  Fatal. 

4.  Plaintiff,  a  laborer,  charged  in  his  complaint  that,  owing  to 
defendants'  negligence  in  failing  to  furnish  him  a  reasonable  safe 
appliance  to  unload  heavy  machinery  from  a  railway  car,  be  was 
injured.  The  evidence  showed  that  there  was  not  any  defect  in  the 
appliance  used,  but  that  the  negligence,  if  any,  consisted  in  a  vice- 
principal  ordering  the  machine  to  be  started,  without  allowing  plain- 
tiff time  to  get  out  of  reach  of  danger.  Held,  that  there  was  .\  fatal 
variance  between  pleading  and  proof.— Gregory  v.  Chicago,  M.  & 
St.  P.  By.  Co.,  551. 

VERDICTS. 
Excessive,— see  Personal  Injuries,  12,  21-32. 

Evidence — Sufficiency. 

1.  In  civil  actions,  where  the  evidence  if  conflicting,  a  preponderance 
of  the  evidence  is  the  least  that  will  support  a  verdict.  (Revised 
Codes,  sec.  8028.)— Flaherty  v.  Butte  Electric  Ry.  Co.,  89. 

Same. 

2.  Where,  in  civil  actions,  the  evidence  is  not  conflicting,  the  verdict 
•  must  be  in  favor  of  the  party  who  has  the  affirmative  of  an  issue  ana 

who  has  produced  the  uncontradicted  evidence  in  support  of  it. — 
Flaherty  v.  Butte  Electric  Ry.  Co.,  89. 

Personal  Injuries — Parent   and   Child — Loss  of  Services — Discretion   of 
Jury. 

8.  In  an  action  by  a  parent  to  recover  for  the  loss  of  service*  of  his 
minor  child  occasioned  by  personal  injuries,  it  being  practically  im- 
possible to  determine  with  any  degree  of  certainty  the  earning  capa- 
city of  an  infant  during  minority,  much  must  be  left  to  the  en- 
lightened consciences  of  the  jurors  in  this  regard,  aided  by  the  circum- 
stances of  each  particular  case. — Flaherty  v.  Butte  Electric  Ry.  Co.,  89. 

VICE-PRINCIPALS. 
See  Personal  Injuries,  35. 

VOTING  MACHINES. 
See  Elections,  2. 

WAIVER. 
Of  tort, — see,  also,  Conversion,  1,  2. 
Service  of  notice  of  appeal, — see  Appeal  and  Error,  21. 

Jurisdiction  of  Subject  Matter. 

1.  The  parties  to  an  action  cannot  waive  jurisdiction  of  the  subject 
matter  or  confer  it  by  consent. — Jenkins  v.  Carroll,  302. 

Appearance — Waiver  of  Summons. 

2.  Service  of  summons  may  be  waived  by  a  general  appearance. — 
Jenkins  v.  Carroll,  302. 
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Same. 

3.  By  joining  with  his  eodefendant  in  a  motion  to  dismiss  an  action 
against  them,  in  a  justice's  court,  a  party  waived  service  of  summons 
and  appeared  for  all  purposes. — State  ex  rel.  Beadle  v.  Smith,  492. 

Waiver  of  Tort. 

4.  The  same  act  or  transaction  may  constitute  a  cause  of  action  both 
in  contract  and  in  tort,  and  a  party  may  have  an  election  to  pursue 
either  remedy,  and  to  waive  the  tort  and  sue  in  contract;  but  a  right 
of  action  in  contract  cannot  be  created  by  waiving  a  tort,  and  the 
duty  to  pay  damages  for  a  tort  does  not  imply  a  promise  to  pay  them 
upon  which  assumpsit  may  be  maintained. — Kyle  v.  Chester,  522* 

WATERS  AND  WATER  RIGHTS. 
Breaking  of  reservoir  dam, — see  Dams,  1-4. 

Oral  Conveyances — Statute  of  Frauds— Right  to  Invoke. 

1.  Held,  under  the  rule  that  the  statute  of  frauds  cannot  be  as- 
serted by  one  who  is  neither  a  party  nor  a  privy  to  the  contract, 
that  appellant  in  a  water  right  suit  was  in  no  position  to  attack  the 
validity  of  the  decree,  on  the  alleged  ground  that  respondent  mining 
company,  having  become  the  owner  of  certain  placer  claims  to  which 
the  rights  adjudged  to  it  were  appurtenant,  by  word  of  mouth,  such 
transfers  were  void  under  the  statute  of  frauds,  and  therefore  that 
it  had  failed  to  connect  itself  with  the  title  to  the  waters  claimed 
and  awarded  to  it. — Featherman  v.  Hennessy,  535. 

Abandonment — How  Determined. 

2.  The  question  whether  there  was  an  abandonment  of  a  water  right 
is  one  of  fact,  to  be  determined  by  the  acts  and  intention  of  the 
claimant,  mere  lapse  of  time  during  which  there  was  nonuser  being 
insufficient  to  establish  it. — Featherman  v.  Hennessy,  535. 

Same — Evidence — Insufficiency. 

* 3.    Evidence  examined  and  "held  to  negative  the  idea  that  the  claim- 
ant of  a  water  right  had  any  intention  to  abandon  such  right. — 
t  Featherman  v.  Hennessy,  535. 

Adverse  User — What  Constitutes. 

4.  The  use  of  water  does  not  become  adverse  as  against  a  prior  ap- 
propriator  unless  it  deprives  him  of  its  use  when  he  has  actual  need 
of  it,  or  amounts  to  such  an  invasion  of  the  latter's  rights  as  will  en- 
able him  at  any  time  during  the  statutory  period  to  maintain  an 
action  against  the  adverse  user. — Featherman  v.  Hennessy,  535. 

Decree— Appeal — Party  Aggrieved. 

5.  Where  a  party  to  a  water  right  suit  fails  to  show  that  the 
quantity  of  water  to  which  he  is  entitled  has  not  always  reached  the 
head  of  his  ditch  whenever  he  had  occasion  to  use  it,  he  is  not 
aggrieved  by  the  decree  and  therefore  not  in  a  position  to  complain, 
of  it  on  appeal. — Featherman  v.  Hennessy,  535. 

WITNESSES. 
Costs, — see  Costs,  4. 
Expert, — see  Evidence,  14,  24-29. 

'     WORDS  AND  PHRASES. 
"Abandonment" — 

Steele  v.  Delta  Mining  Co.,  386. 

"Actual  frauds- 
Turk  v.  Rudman,  15. 
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Advene  party" — » 

Jenkins  v.  Carroll,  307. 

"Adverse  use" — 

Featherman  v.  Hennessy,  541,  542. 

"Any  defeet  in  any  sidewalk" — (Be v.  Codes,  see.  3289.) 
Tonn  v.  City  of  Helena,  133. 

"Appreciation"  of  danger — 

Stewart  v.  Pittsburg  &  Montana  Mining  Co.,  207* 

"Collateral  attack"— 

Jenkins  r.  Carroll,  310.  ' 

"Concurrent" — 

De  Atley  v.  Northern  Pacific  Bailway  Co.,  230. 

"Constructive  trust" — 

Eisenberg  v.  Goldsmith,  577. 

"Corporate  authorities" — (Const.,  Art.  XII,  sec.  4.) 
State  (ex  rel.  Gerry)  v.  Edwards,  142  et  teq. 

"Counterclaim" — 

Isman  v.  Altenbrand,  195. 

"Forfeiture"— 

Steele  v.  Delta  Mining  Co.,  886. 

"Issue  of  f  act"— 

In  re  Antonioli's  Estate,  223. 

"Judicial  office"— (Laws  1909,  Chap.  113.) 

State  ex  rel.  Haviland  v.  Beadle,  176  et  sag* 

"Loan"— 

Eisenberg  v.  Goldsmith,  576. 

"Mining  partnership" — 

Eisenberg  v.  Goldsmith,  577. 

"New  trial"—  (Bev.  Codes,  sec.  6793.) 
In  re  Antonioli's  Estate,  223. 

"Once   a   week   for   four   successive   weeks" — (Bev.    Code*,    see.   6521; 
Const.,  Art.  Xm,  sec.  17),  Smith  v.  Collis  358. 
Cobban  v.  Meagher,  407. 

"Proximate  cause" — 

Frederick  v.  Hale,  167. 

"Bendering"  and  "entering"  judgment- 
State  (ex  rel.  Dolenty)  v.  District  Court,  173. 

"Besulting  trust" — 

Eisenberg  v.  Goldsmith,  573  et  seq. 

"Show"— 

State  v.  Penny,  126. 

"Theater"— (Bev.  Codes,  Bee.  8369.)J 
State  v.  Penny,  123. 

"Week" 

Smith  v.  Collis,  859. 

WBITS. 
See  Attachment;  Exeeution,  Injunction;  Mandamus;  Supervisory  Control. 


TABLE  OF  MONTANA  GASES  CITED— Vol.  42. 


Alywin  ▼.  Morley,  41  Mont.  191 85 

( Equity — Findings— Conclusiveness.) 
Anaconda  Copper  Min.  Co.  v.  Butte  &  B.  M.  Co.,  17  Mont.  519 578 

(Mining  Partnership.) 
Anderson  v.  Bed  Metal  Min.  Co.,  36  Mont.  312 307 

(Adverse  Party — Definition.) 
Archer  v.  Chicago  etc.  By.  Co.,  41  Mont.  56 533 

(Parol  License — Revocation.) 
Annington  v.  Stelle,  27  Mont.  13 450 

(Writings— Parol  Evidence — Inadmissibility.) 

Bair  v.  Struck,  29  Mont.  45 164 

(Offer  of  Proof — When  Refusal  Proper.) 
Beach  v.  Spokane  R.  &  W.  Co.,  25  Mont.  379 312 

( Jurisdiction — Presumption. ) 
Bean  v.  Missoula  Lumber  Co.,  40  Mont.  31 287 

(Exclusion  of  Evidence — Offer  of  Proof.) 
Bebee  v.  Jackson,  32  Mont.  217 349 

(Breach  of  Contract — Nonpayment — Complaint.) 
Birsch  v.  Citizens'  Electric  Co.,  36  Mont.  574 168 

(Negligence — Act  of  Ood — Proximate  Cause.) 
Blaine  v.  Briscoe,  16  Mont.  582 266 

(Opening  Default  Judgment — Discretion.) 
Bordeaux  v.  Bordeaux,  32  Mont.   159 236,  380 

(  Equity — Findings— Conclusiveness.) 

(Implied  Findings.) 515 

Bowen  v.  Webb,  34  Mont.  61 56 

(Judicial  Notice.) 

(Default  Judgment — Vacation— Affidavit  of  Merits.).  .271,  365,  546 
Bracey  v.  Northwestern  Improvement  Co.,  41  Mont.  338 563 

(Personal  Injuries — Pleading  and  Proof — Variance.) 
Bramlett  v.  Flick,  23  Mont.  95 384 

(Mining  Claims — Marking  Boundaries— Time  Allowed.) 
Brande  v.  Babcock  Hardware  Co.,  35  Mont.  256 199 

(Costs — Memorandum — Prima  Facie  Evidence  of  Correctness.) 
Briscoe  v.  McCaflfery,  8  Mont.  336 266 

(Opening  Default  Judgment— Discretion.) 
Brown  v.  Weinstein,  40  Mont.  202 266 

(Opening  Default  Judgment — Discretion.) 
Bullerdick  v.  Hermsmeyer.  32  Mont.  541 184 

(Probate  Courts — Extent  of  Jurisdiction.) 

(Water  Rights — Adverse  Use.) 541 

Burke  v.  Interstate  S.  &  L.  Assn.,  25  Mont.  315 310,  312 

(Judgment— Collateral  Attack.)     DISTINGUISHED. 

(Pleading — Nonpayment.) 348 

Burns  v.  Napton,  26  Mont  360 474 

(Bills  of  Exceptions — Settlement.) 
Butte,  A.  k  Pac.  By.  Co.  v.  Montana  U.  By.  Co.,  16  Mont.  504 36 

(Railroads — Discrimination — Constitution.) 
Butte  Butchering  Co.  v.  Clarke,  19  Mont.  306 266,  365 

(Opening  Default  Judgment.) 
Butte  Con.  Min.  Co.  v.  Barker,  35  Mont.  327 335 

(Default  Judgment — Vacation — Discretion.) 


660  Table  op  Montana  Cases  Cited — Vol.  42. 

Butte  Hardware  Co.  v.  Frank,  25  Mont.  344 409 

(Mining  Claims — Taxation.) 
Butte  Northern  C.  Co.  v.  Radmilovich,  39  Mont.  157 286 

(Exclusion  of  Evidence— Objections — Beview.) 

Chambers  v.  City  of  Butte,  16  Mont.  90 266 

(Opening  Default  Judgment — Discretion.) 
City  of  Butte  v.  Mikosowitz,  39  Mont.  350 398 

(Estoppel — Levying  of  Taxes.) 
City  of  Helena  v.  Brule,  15  Mont.  429 266 

(Opening  Default  Judgment — Discretion.) 
Cobban  v.  Hinds,  23  Mont.  338 411 

( Taxation — Injunction. ) 
Cockrill  v.  Davie,  14  Mont.  131 325 

(Bonds — Signature  of  Principal.) 
Coleman  v.  Perry,  28  Mont.  1 4C7 

(Expert  Witnesses— Competency.) 
Collier  v.  Fitzpatrick,  22  Mont.  553 266 

(Opening  Default  Judgment — Discretion.) 
Commissioners  v.  McCormick,  4  Mont.  115 327 

( Bonds — Approval. ) 
Consolidated  G.  &  S.  Co.  v.  Struthers,  41  Mont.  565 47 

(Immaterial  Variance.) 
Coombs  v.  Barker,  31  Mont.  526 485 

(Corporations — Trustees — Duty  to  Stockholders.) 
Copenhaver  v.  Northern  Pacific  Bailway  Co.,  42  Mont.  453 471 

(Cited.) 
Cummings  v.  Reins  Copper  Co?  40  Mont.  599 307 

(Adverse  Party — Definition.) 

(Expert  Testimony — Admissibility.) 465 

(Duty  of  Master—Safe  Appliances.) 558 

Currie  v.  Montana  Central  By.  Co.,  24  Mont.  1231 515 

(Implied  Findings.) 

Davidson  v.  O'Donnell,  41  Mont.  308 313 

( Appearance — Summons — Waiver.) 
Dempster  v.  Oregon  Short  Line  R.  Co.,  37  Mont.  335 334 

(  Default — Vacation — Discretion. ) 
Dolenty  v.  Rocky  Mt.  Bell  Tel.  Co.,  41  Mont.  105 171 

(Cited.) 
Donnelly  v.  Clark,  6  Mont.  135 266,  267 

(Opening  Default  Judgment — Discretion.) 

Eakins  v.  Kemper.  21  Mont.  160 266 

(Opening  Default  Judgment — Discretion.) 

Farleigh  v.  Kelly,  28  Mont.  421 164 

(Offer  of  Proof — When  Refusal  Proper.) 
Featherman  v.  Granite  County,  28  Mont:  462 170 

(Appeal — Statutory   Provisions — Substantial   Compliance.) 
Finlen  v.  Heinze,  32  Mont.  354 236,  380 

Equity — Findings — Conclusiveness. ) 

(Specific  Performance — Oral  Conveyance.) 533,  534 

Fisher  v.  Briscoe,  10  Mont.  124 450 

(Writings — Oral  Testimony — Inadmissibility.) 
Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont.  454 92 

(Cited.) 

(Personal  Injuries — Pleading  and  Proof — Variance.) 161,  563 

(Personal  Injuries— Measure  of  Damages.) 103 


Table  op  Montana  Cases  Cited — Vol.  42.  661 

Forquer  ▼.  Slater  Brick  Co.,  37  Mont.  426 278 

(Cited.) 

(Assumption  of  Bisk.)   559 

Forsell  v.  Pittsburg  &  Mont.  C.  Co.,  38  Mont.  403 160,  229 

(Negligence—Concurrent  Acts — Pleading  and  Proof.) 

(Personal  Injuries — Pleading  and  Proof — Variance.) 563 

Foster  v.  Winstanley,  39  Mont.  314 515 

(Briefs — Assignments  of  Error — Review.) 
Frederick  v.  Hale,  42  Mont.  153 230 

(Negligence — Concurrent  Acts— Pleading  and  Proof.) 

Cans  v.  Switzer,  9  Morit.  408 421 

(Insolvent  Corporations — Duty  of  Trustees.) 
Gassert  v.  Noyes,  18  Mont.  216 541 

(Water  Bights — Abandonment.) 
Gerry  v.  Bismarck  Bank.  19  Mont.  191 491 

(  Corporations  —  Trustees  —  Duty    to    Stockholders. )     DISTIN- 
GUISHED. 
Girard  v.  McClernan,  39  Mont.  523 474 

(Bills  of  Exceptions — Manner  of  Settlement.) 
Goodwell  v.  Montana  C.  By.  Co.,  18  Mont.  293 558 

(Fellow-servant  Doctrine — Test.) 
Great  Falls  Water  W.  Co.  v.  Gt.  Northern  By.  Co.,  21  Mont.  487.  .533  et  seq. 

(Parol  License — Revocation.) 
Greene  v.  Montana  Brewing  Co.,  32  Mont.  102 266 

(Opening  Default  Judgment — Discretion.) 

Haggin  v.  Saile,  23  Mont.  375 515 

(Implied  Findings.) 
Hardesty  v.  Largey  Lumber  Co.,  34  Mont.  151 34 

(Negligence— Be*  Ipsa  Loquitur — Presumptions.) 

(Instructions — Insufficiency — Duty  of  Counsel.) 165 

Harrington  v.  Butte,  A.  &  Pac.  By.  Co.,  36  Mont.  478 167 

(Instructions — Considered  Together. ) 
Harris  v.  Lloyd,  11  Mont.  390 579 

(Partnership — Trustees  ex  Maleflcio.) 
Hastings  v.  Montana  U.  By.  Co.,  18  Mont.  493 558 

(Fellow-servant  Doctrine — Test.) 
Haupt  v.  Simington,  27  Mont.  480 310 

(Judgment^Collateral  Attack.)     DISTINGUISHED. 
Head  v.  Hale,  38  Mont.  302 540 

(Water  Bights — Who  may  not  Question.) 
Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1 148,  151 

(Municipal  Corporations — Local  Self-government.) 
Helena  &  G.  I.  Co.  v.  Baggaley,  34  Mont.  464 381 

(Mining  Claims—Abandonment.)     COMMENTED  UPON. 
Hensley  v.  City  of  Butte,  33  Mont.  206 411 

( Assessment—  Irregularity . ) 
Herbst  Importing  Co.  v.  Hogan,  16  Mont.  384 266 

(Opening  Default  Judgment — Discretion.) 
Hershfield  v.  Aiken,  3  Mont.  442 348 

(Breach  of  Contract — Pleading — Nonpayment.) 
Hogan  v.  Kelly,  29  Mont.  485 450 

(Writings — Parol  Evidence — Inadmissibility. ) 
Hollingsworth  v.  Davis-Daly  E.  C.  Co.,  38  Mont.  143 207,  559 

(Assumption  of  Bisk — Appreciation  of  Danger.) 

(Personal  Injuries — Complaint — Sufficiency.)   283 

Hope  Mining  Co.  v.  Kennon,  3  Mont.  35 409 

(Taxation— Mining  Claims.)     DISTINGUISHED. 


r 


662  Table  op  Montana  Casks  Cited — Vol.  42. 

Hopkins  v.  Kitts,  37  Mont.  26 170 

(Appeal — Statutory  Provisions — Compliance  Necessary.) 

Hoskins  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  394 30 

(Carrier  and  Passenger — Negligence — Presumptions.) 

Hunter  v.  Montana  C.  Ry.  Co.,  22  Mont.  525 230 

(Railroad  Crossings — Warning  Signals.) 

Ingalls  v.  Austin,  8  Mont.  333 515 

(Implied  Findings.) 
In  re  Davis'  Estate,  27  Mont.  235 223 

(Probate  Proceedings— Speedy  Determination.) 
In  re  Reilly's  Estate,  26  Mont.  358 222 

(Probate  Proceedings — Appeal.) 

John  v.  Northern  Pacific  Ry.  Co.,  42  Mont.  18 124 

(Criminal  Statutes — Construction.) 
Johnson  v.  Butte-Superior  C.  Co.,  41  Mont.  158 194 

(  Evidence — Admissibility.) 
Jones  v.  Jones,  37  Mont.  155 266 

(Opening  Default  Judgment — Discretion.) 

Kaufman  v.  Cooper,  38  Mont.  6 170 

(Appeal — Statutory  Provisions — Compliance  With.) 
Keely  v.  Gregg,  33  Mont.  216 440 

(Public  Lands — Soldiers'  Homestead  Scrip — Transfer.) 
Kelly  v.  Clark,  21  Mont.  291 421 

(Insolvent  Corporations — Liability  of  Stockholders.) 
Kelly  v.  Granite  etc.  M.  Co.,  41  Mont.  1 543 

(Water  Rights — Interference  With — Who  may  not  Complain.) 
Kimpton  v.  Jubilee  Placer  Min.  Co.,  22  Mont.  107 173 

(Entry  of  Decree  on  Reversal — Ministerial  Duty.) 
King  v.  Allen,  29  Mont.  5 199 

(Costs — Memorandum — Prima  Facie  Evidence  of  Correctness.) 
King  v.  Elling,  24  Mont.  470 322 

(Statutory  Bonds  and  Undertakings — Distinction.) 
King  v.  Pony  Gold  Min.  Co.,  28  Mont.  74 421 

(Corporations — Liability  of  Stockholders.) 
Knuckey  v.  Butte  Electric  Ry.  Co.,  41  Mont.  314 30 

(Carrier  and  Passenger — Negligence — Presumptions.) 

(Pleading  and  Proof — Variance.) 161 

Landsman  v.  Thompson,  9  Mont.  182 93 

(New  Trial — Insufficiency  of  Evidence.) 
Lawson  v.  Cobban,  38  Mont.  138 438 

(Contracts — Public  Policy.) 
Layton  v.  Trapp,  20  Mont.  453 312 

(Justices'  Courts — Jurisdiction.) 
Lee  v.  Watson,  15  Mont.  228 • 299 

(Trespass.) 
Lehane  v.  Butte  Electric  Ry.  Co.,  37  Mont.  564 166 

(Instructions — Settlement — Extent  of  Review.) 

(Briefs — Assignments  of  Error — Review.) 515 

Lewis  v.  Northern  Pacific  Ry.  Co.,  36  Mont.  207 288 

(Personal  Injuries — Excessive  Verdict.) 

(Constitution — Classification — Reasonableness.) 134 

Loeb  v.  Schmith,  1  Mont.  87 266 

(Opening  Default  Judgment — Discretion.) 
Logan  v.  Billings  &  Northern  R.  Co.,  40  Mont.  467 231 

(Complaintr— Sufficiency — Test.) 


Table  op  Montana  Cases  Cited — Vol.  42.  663 

Longpre  v.  Big  Blackfoot  M.  Co.,  38  Mont.  99 5JTT 

(Duty  of  Master — Safe  Appliances.) 
Lowell  v.  Ames,  6  Mont.  187 266 

(Opening  Default  Judgment — Discretion.) 
Lozar  v.  Neill,  37  Mont.  287 385 

(Mining  Claims — Location — Public  Domain.) 
Lynch  v.  Herrig,  32  Mont.  267 573 

(Resulting  Trust.) 

Mantle  v.  Casey,  31  Mont.  408 264 

( Special  Appearance — Summons. ) 
Martin  v.  Corscadden,  34  Mont.  308 162 

(Evidence — When  Objection  too  Late.) 
McCauley  v.  Jones,  35  Mont.  32 313 

(Appeal  from  Justices'  Courts — Record.) 
McDonald  v.  Lannen,  19  Mont.  78 539, 540 

(Statute  of  Frauds — Who  cannot  Invoke.) 
McKay  v.  McDougall,  25  Mont.  258 386 

(Mining  Claims — Abandonment — Forfeiture — Distinction.) 
McEnight  v.  Oregon  Short  Line  R.  Co.,  33  Mont.  40 56 

(Judicial  Notice.) 
McLean  v.  Moran,  38  Mont.  298 360 

(Summons— Publication.)     DISTINGUISHED. 
McQueeney  v.  Toomey,  36  Mont.  282 328 

(Statutory  Construction.) 
McShane  v.  Kenkle,  IS  Mont.  208 433 

(Mining  Claims — Discovery — Extent  of  Mineral  Deposits.) 
Meisner  v.  City  of  Dillon,  29  Mont.  116 167 

(Negligence — Act  of  God — Proximate  Cause.) 
Merchants1  &  Miners'  Bank  v.  Barnes,  18  Mont.  335 550 

( Garnishment — Constables — Sureties'  Liability.) 
Merk  v.  Bowery  Min.  Co.,  31  Mont.  298 % 307 

(Adverse  Party — Definition.) 
Mete  v.  City  of  Butte,  27  Mont.  506 465 

(Expert  Testimony — Admissibility.) 
Mize  v.  Rocky  Mt.  Bell  Tel.  Co.,  38  Mont.  521 160 

(Negligence — Pleading  and  Proof.) 

(Proximate  Cause — Definition.) 167 

Monroe  v.  Cannon,  24  Mont.  316 528 

(Assumpsit — Waiver  of  Tort.) 
Montana  Ore  Pur.  Co.  v.  Boston  &  M.  C.  &  S.  M.  Co.,  27  Mont.  288 198 

(Taxing  Costs — How  Reviewable.) 
Montana  Ore  Pur.  Co.  v.  Butte  &  B.  C.  &  S.  Co.,  25  Mont.  427 396 

(Highway  by  Prescription.) 
Montana  Ore  Pur.  Co.  v.  Maher,  32  Mont.  480 411 

(  Taxation — Injunction. ) 
Morse  v.  Callantine,  19  Mont.  87 266 

(Opening  Default  Judgment — Discretion.) 
Moyse  v.  Northern  Pacific  By.  Co.,  41  Mont.  272 160 

(Negligence — Pleading  and  Proof.) 
Mulligan  v.  Montana  Union  Ry.  Co.,  19  Mont.  135 558 

(Fellow-servant  Doctrine — Test.) 
Mulrone  v.  Marshall,  35  Mont.  238 168 

(Negligence — Act  of  God — Proximate  Cause.) 

Neary  v.  Northern  Pacific  Ry.  Co.,  41  Mont.  480 29 

(Degrees  of  Negligence.) 
JNelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  297 29 

(Degrees  of  Negligence.) 

(Carriers — Liability — Limitations — Contract.)    35 


664  Table  of  Montana  Gases  Cited-— Vol.  42. 

Newell  v.  Whitwell,  16  Mont.  243 528 

(  Attachment — Affidavit — Sufficiency. ) 
Ney  v.  Orr,  2  Mont.  559 321  et  seq.  I 

(Bonds— Signature  of  Principal.)     COMMENTED  UPON. 
Northwestern  Life  Ins.  Go.  v.  Lewis  &  Clark  County,  28  Mont.  484. .  407 

(  Taxation — Property — Definition. ) 
Noyea  v.  Clifford,  37  Mont.  138 237 

(Placer  Claims— -"Known"  Vein.) 

(Mining  Claims — Discovery — Extent  of  Deposits.) 433 

O'Brien  v.  Corra-Bock  Island  M.  Co.;  40  Mont.  212 207 

(Assumption  of  Bisk — Appreciation  of  Danger.) 
Ogle  v.  Potter,  24  Mont.  501 170 

(Appeal — Statutory  Provisions — Compliance  Necessary.) 
Oppenheimer  v.  First  Nat.  Bank,  20  Mont.  192  551 

(Garnishment — Assignment.)  " 
Oppenheimer  v.  Began,  32  Mont.  110 312 

(Appeals  from  Justices'  Courts.) 

Palmer  v.  McMaster,  8  Mont.  186 507 

(Pleadings— Time  to  File.) 
Parrott  v.  Kane,  14  Mont.  23 173 

(Judgment — "Bendering"  and  "Entering" — Distinction.) 
Paxton  v.  Woodward,  31  Mont.  195 166 

(Jury — Taking  Pleadings  to  Jury-room.) 
Pearce  v.  Butte  Electric  By.  Co.,  40  Mont.  321 271, 54G 

(Opening  Default  Judgment.) 
Pengellv  v.  Peeler,  39  Mont.  26 266 

(Opening  Default  Judgment — Discretion.) 
Pierce  v.  Gt.  Falls  &  C.  By.  Co.,  22  Mont.  445 30 

(Carrier  and  Passenger* — Negligence— Presumptions.) 

(Pleading  and  Proof — Variance.) 161 

Pierse  v.  Miles,  5  Mont.  549 321  et  seq. 

(Bonds— Signature  of  Principal.)     DISTINGUISHED. 
Poindexter  &  Orr  L.  Co.  v.  Oregon  Short  L.  B.  Co.,  33  Mont.  338 162 

(Evidence— When  Objection  too  Late.) 
Poor  v.  Madison  Biver  Power  Co.,  41  Mont.  236 166 

(Instructions — Settlement — Extent  of  Beview.) 
Pope  v.  Alexander,  36  Mont.  82 236,  380 

( Equity — Findings — Conclusiveness.) 

(Highway  by  Prescription.) 396 

Power  &  Bro.  v.  Murphy,  26  Mont.  387 307,  315 

(Adverse  Party — Definition.) 
Prentice  v.  McKay,  38  Mont.  114 535 

(Parol  License— Revocation.) 
Prosser  v.  Montana  C.  By.  Co.,  17  Mont.  372 29 

(Degrees  of  Negligence.) 
Pullen  v.  City  of  Butte,  38  Mont.  194 254, 280, 281 

(Contributory  Negligence — Pleading.) 

Quong  Wing  v.  Kirkendall,  39  Mont.  64 38, 49, 134 

(Constitution — Taxation — Classification.) 

Band  v.  Butte  Electric  By.  Co.,  40  Mont.  398 167 

(Jury — Taking  Pleadings  to  Jury-room.) 
Beynolds  v.  Fitspatrick,  40  Mont.  593 170 

(Appeal—Statutory  Provisions — Compliance  Necessary.) 
Biddell  v.  Peck- Williamson  Co.,  27  Mont.  44 450 

(Writings — Parol  Evidence — Inadmissibility.) 


Table  of  Montana  Cases  Cited— Vol.  42.  665 

Roach  y.  Butter,  40  Mont.  167 334 

(Reopening  Case.) 
Robertson  v.  Smith,  1  Mont.  140 409 

(Mining  Claims — Taxation.) 
Robinson  v.  Helena  L.  &  By.  Co.,  38  Mont.  222 . 29 

(Degrees  of  Negligence.) 

(Instructions — Settlement — Extent  of  Review.) 166, 331 

Rosa  v.  Northern  Pacific  By.  Co.,  35  Mont.  70 35 

(  Carriers — Liability — Limitations — Contract. ) 

Sanders  v.  Noble,  22  Mont.  110 383 

(Mining  Claims — Marking  Boundaries — Time  Allowed.) 
Schaeffer  v.  Gold  Cord  Min.  Co.,  36  Mont.  410 271, 546 

(Opening  Default  Judgment — Affidavit  of  Merits.) 
Schroder  v.  Montana  Iron  Works,  38  Mont.  474 254 

(Contributory  Negligence— Pleading.) 
Scilley  v.  Babcock,  39  Mont.  536 267,  545 

(Opening  Default  Judgment — Insufficient  Showing.) 
Shreve  v.  Copper  Bell  M.  Co.,  11  Mont.  309 433 

(Mining  Claims — Extent  of  Deposits.) 
Slater  Brick  Co.  v.  Shackleton,  30  Mont.  390 515 

(Implied  Findings.) 
Sloan  v.  Glancy,  19  Mont.  70 541 

(Water  Rights — Abandonment — Jury  Question.) 
8mith  ▼.  City  of  Butte^  40  Mont.  445 286 

(Exclusion  of  Evidence — Objection — Review.) 
Smith  v.  Duff,  39  Mont.  374 542 

(Water — Adverse  Use.) 
Smith  v.  Hope  Mining  Co.,  18  Mont.  432 541 

(Water  Rights — Abandonment — Jury  Question.) 
Spellman  v.  Rhode,  33  Mont.  21 .' 161 

(Pleading  and  Proof — Variance.) 
Sprague  v.  Northern  Pacific  Ry.  Co.,  40  Mont.  481 230 

(Railroad  Crossings — Warning  Signals.) 
State  Bank  v.  Forsyth,  41  Mont.  249 528 

( Intent — Evidence — Presumptions. ) 
State  (ex  rel.  Baker)  v.  District  Court,  24  Mont.  330 408 

(  Mining  Claims — Taxation. ) 
State  (ex  rel.  Bickford)  v.  Cook,  17  Mont.  529 114 

(State  Lands — Constitution.) 
State  (ex  rel.  Boston  k  Mont.  C.  k  S.  Min.  Co.)  v.  District  Court,  32 

Mont.  20 198 

(Taxing  Costs — Review.) 
State  (ex  rel.  Dildine)  v.  Collins,  21  Mont.  448 114 

(State  Lands — Disposition — Constitution.) 
State  (ex  rel.  Grissom)  v.  Justice's  Court,  31  Mont.  258 312 

(Appeal  from  Justices'  Courts.) 

(Certiorari.)    495 

State  (ex  rel.  Hall)  v.  District  Court,  34  Mont.  112 313 

(Appeal  from  Justice's  Court — Record.) 
State  (ex  rel.  Heinze)  v.  District  Court,  28  Mont.  227 223 

(Issue  of  Fact — Definition.) 
State  (ex  rel.  King)  v.  District  Court,  24  Mont.  494 495 

(Certiorari.) 
State  (ex  rel.  Koch)  ▼.  Barrett,  26  Mont.  62 114 

(  State  Lands — Disposition — Constitution. ) 
State  (ex  rel.  La  France  Copper  Co.)  v.  District  Court,  40  Mont.  206. . .  563 

(Supreme  Court — Final  Disposition  of  Cause  of  Appeal.) 
State  (ex  rel.  Mackey )  v.  District  Court,  40  Mont.  359 494 

(Appearance—Summons — Waiver.) 


666  Table  of  Montana  Gases  Cited— Vol.  42. 

State  (ex  rel.  Qui n tin)  y.  Edwards,  38  Mont.  250 151 

(Municipal  Corporations — Self-government.)    DISTINGUISHED.  | 

State  (ex  rel.  Stromberg-Mullins  Co.)  ▼.  District  Court,  28  Mont.  123. ..  474 

(Bills  of  Exceptions — Settlement.) 

(New  Trial — Statutory  Provisions — Compliance) 475 

State  (ex  rel.  Walkerville)  v.  District  Court,  29  Mont.  176 170 

(Appeal — Statutory  Provisions — Compliance  Necessary.) 
State  Savings  Bank  v.  Albertson,  39  Mont.  414 328 

(Statutory  Construction.) 
State  v.  Auchard,  22  Mont.  14 396 

(Highway  by  Prescription.) 
State  v.  Byrd,  41  Mont.  585 287 

(Exclusion  of  Evidence — Offer  of  Proof.) 
State  v.  De  Hart   38  Mont.  211 334 

( Default  Judgment — Vacation — Discretion. ) 
State  v.  Kenney,  9  Mont.  223 178 

(  Offices—Constitution. ) 
State  ▼.  Lagoni,  30  Mont.  472 -. 349 

(  Nonpayment — Complaint. ) 
State  v.  McKinney,  29  Mont.  375 49 

(Legislative  Classification — Reasonableness. ) 
State  v.  Mott,  29  Mont.  292 328 

(Statutory  Construction.) 
State  v.  Rhys,  40  Mont.  131 162 

(Evidence — When  Objection  Too  Late.) 
State  v.  Vanella,  40  Mont.  326 162 

(Exclusion  of  Evidence — Record — Review.) 
Stephens  v.  Elliott,  36  Mont.  92 207 

(Assumption  of  Risk — Appreciation  of  Danger.) 
Sullivan  v.  Girson,  39  Mont.  274 338 

(Cited.) 

Tague  v.  John  Caplice  Co.,  28  Mont.  51 287 

(Exclusion  of  Evidence— Offer  of  Proof.) 
Talbott  v.  Butte  City  W.  Co.,  29  Mont.  17 542 

(Water — Adverse  Use.) 

(Theory  of  Case) 506 

Thomas  v.  Chambers,  14  Mont.  423 266 

(Opening  Default  Judgment — Discretion.) 
Thornton-Thomas  Merc.  Co.  v.  Bretherton,  32  Mont.  80 286 

(Exclusion  of  Evidence — Objection — Review.) 
Thorp  v.  Freed,  1  Mont.  651 515 

(Implied  Findings.)    • 
Tiggeman  v.  Mrzlak,  40  Mont.  19 380 

(Mining  Claims — Declaratory  Statement — Sufficiency.) 
Toole  v.  Weirick,  39  Mont.  359 515 

(Briefs — Assignments  of  Error — Review.) 

Van  Horn  ▼.  Holt,  30  Mont.  69 348 

( Nonpayment — Pleading. ) 
Vreeland  v.  Edens,  35  Mont.  413 161 

(Immaterial  Variance.) 

(Appeal — Statutory  Provisions — Compliance  Necessary.) 170 

Watkins  v.  Watkins,  39  Mont.  367 85,  236,  380 

(  Equity — Findings — Conclusiveness. ) 

(Briefs — Assignments  of  Error — Review.) 515 

Whiteside  v.  Logan,  7  Mont.  373 266 

(Opening  Default  Judgment — Discretion.) 


Table  op  Montana  Cases  Cited — Vol.  42.  667 

Wood  t.  Lowney,  20  Mont.  273 539 

(Statute  of  Frauds — Who  may  not  Invoke.) 
Wright  v.  Matthews,  28  Mont.  442 170 

(Appeal — Statutory  Provisions — Compliance  Necessary.) 

Tergy  v.  Helena  L.  &  By.  Co.,  39  Mont.  213 166,  288,  331 

( Instructions — Settlement — Review. ) 

(Expert   Witnesses — Competency) 467 

Yore  ▼.  Murphy,  10  Mont.  304 347 

(Conversion — Waiver  of  Tort — Assumpsit.) 
York  v.  Steward,  21  Mont.  515 «....  450 

(Writings-— Parol  Evidence — Inadmissibility.) 


2f-  V^Kr 


2\Sk    dk\y*s$ 


1 


f 
I 


BHRYARL) 


